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Honorable Patrick E. Donovan, Chair
Advisory Committee on Rules

New Hampshire Supreme Court

1 Charles Doe Drive

Concord, NH 03301

Re: Proposed Amendments v Supreme Court Rule 37 and 37A

Dear Justice Donovan:
Dear Justice Donovan,

Enclosed is a Memorandum prepared by myself, and Brian Moushegian,
General Counsel of the Attorney Discipline Office (“ADQ”), regarding various
proposed changes to Supreme Court Rules 37 and 37A, which govern the
discipline system in New Hampshire. The Memorandum describes in detail the
background for each proposed amendment, and contains the language of the
current Rule(s), as well as proposed amendments with strikethroughs, etc.

To summarize, the proposals would:

» Amend Rule 37(8) to give the ADO “reciprocal” subpoena power, which
would allow the ADO to issue a subpoena in this jurisdiction where a
subpoena has been duly approved under the law of another disciplinary

Jjurisdiction;

» Create a “reinstatement form” for applicants for reinstatement to the Bar
to fill out and attach to their motion for reinstatement under Rule
37(14)(b). Rule 37(14)(b), as currently written, references a
“reinstatement form,” but one does not exist. The ADO requests a
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subcommittee to work towards drafting the form and presenting it to the
Committee.

» Amend Rule 37(20) to:
o define what constitutes the ADO’s “public file,” depending on the

stage at which it resolves in the discipline process;
o allow the ADO to provide otherwise confidential documents to the

Public Protection Fund;

o provide that members of the public, in addition to a right to
“inspect” the public file, may also make copies of same, and the
ADO may transmit same through email or hard copy; and

o renumber paragraphs as necessary.

» Delete Rule 37(21), which is no longer necessary, as it applied to matters
“initiated on or before April 1, 2000;”

» Amend Rule 37A(Ill}(a)(2) to allow the ADO to move for conditional
default against Respondents who fail to timely furnish discovery; and

» Amend Rule 37A(V) to allow attorneys to request annulments not only of
reprimands, but also of public censures.

Thank you for your consideration.

Sara S. Greene
Disciplinary Counsel
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Rule 37(8): ADO Discovery and Subpoena Power

Background:
Occasionally, the ADO has the need to issue a subpoena in another jurisdiction. Domesticating a

subpoena, depending on the jurisdiction, can involve varying court procedures. For example, many
states (though not New Hampshire) have adopted the Uniform Interstate Depositions and Discovery
Act (UIDDA). Fortunately for the ADO, the majority of disciplinary agencies have provisions in their
rules that allow the discipline agency to domesticate a foreign subpoena issued by another
jurisdiction’s disciplinary agency. (See Exhibit 1 hereto, Sup. Jud. Ct. R. 4:01, Section 22,
Massachusetts’s rule for reciprocal subpoena power). The ADO has availed itself of this procedure
several times.

New Hampshire, however, has no such “reciprocal subpoena” rule to assist our sister disciplinary
agencies in similar efforts. Including such a rule will allow the ADO to domesticate a subpoena duly
issued in another jurisdiction for a pending discipline matter.

Current Rule:
(8) Discovery and Subpoena Power:

(a) At any stage prior to the filing of a notice of charges, attorneys from the attorney discipline
office may issue subpoenas and subpoenas duces tecum to summon witnesses with or without
documents.
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(b) At any stage after the filing of a notice of charges, attorneys from the attorney
discipline office, counsel for respondent attorneys and respondent attorneys representing
themselves may issue subpoenas and subpoenas duces tecum to summon witnesses with or
without documents, and may conduct additional discovery, including, but not limited to,
interrogatories and depositions. Notice of the issuance of any such subpoena shall be served
on the opposing party.

(c) Access to Court Records

(1) General Rule. At any stage, attorneys from the attorney discipline office may

submit a written request seeking access to records relevant to its investigation into a

pending disciplinary matter to a clerk of court. If the records requested by the attorney

discipline office do not include any confidential documents or confidential information,
the clerk shall provide prompt and complete access to the records, and if requested,
copies of the relevant documents. If the records requested by the attorney discipline
office include any confidential documents or confidential information, the attorney

discipline office shall follow the procedures set forth in section (2).

(2) Access to Confidential Documents and Confidential Information.

(A) If the attorney discipline office seeks access to confidential or sealed
records, the attorney discipline office need not file a motion to intervene, but
shall:

(i) file a written request to gain access to the records explaining how the
records are relevant in a pending disciplinary action; and
(ii) file a motion to seal along with the written request.

(B) The court shall promptly provide to all of the parties in the underlying
court action notice and copies of the written request and motion to seal.

(C) The parties in the underlying court action shall have 10 days from the date
of the notice to file a written objection to the disclosure of the requested
materials.

(D) If none of the parties in the underlying court action object to the
disclosure of the requested materials within 10 days of the filing of the written
request and if the production of records pursuant to this rule does not
contravene any statutes governing the production of confidential materials, the
court may disclose the materials to the attorney discipline office. If none of the
parties object but the court nevertheless is disinclined to release the records to
the attorney discipline office, the court shall hold a non-public hearing, at which
the attorney discipline office must demonstrate good cause for access to the
records.

(E) If one or more parties in the underlying court action object to the
disclosure of the requested materials, the court shall promptly schedule a non-
public hearing, at which the attorney discipline office must demonstrate good
cause for access to the records.
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(F) Protective Orders. Whenever the court discloses records pursuant to this
rule, the court shall issue a protective order governing the disclosure and use of
the records. The protective order shall provide that:

(i) the attorney discipline office shall not disclose such records to any
person except as necessary in connection with the prosecution or defense of
the disciplinary matter;

(ii) any person to whom disclosure is made shall acknowledge in writing
prior to the disclosure that he or she has been made aware of and agrees to
comply with the protective order;

(iii) at the conclusion of the disciplinary proceeding, each party shall return
to the attorney discipline office that party’s copy of the records, whereupon
the attorney discipline office shall destroy said records; and

(iv) thereafter, the attorney discipline office shall submit an affidavit to the
court stating that said records have been destroyed. The Court may modify the
foregoing terms of a protective order, or impose such additional terms as may
be necessary in a particular case.

(G) Any and all confidential documents and confidential information obtained
by the attorney discipline office pursuant to this rule shall be subject to a
protective order, as set forth in section (F) of this rule, and shall be available to
the respondent in a disciplinary matter, to the adjudicatory bodies of the
attorney discipline system, and to the attorney discipline office’s and
respondent’s potential or actual witnesses, including those witnesses designated
as experts, as part of formal and informal disciplinary proceedings. To the extent
confidential documents or confidential information obtained pursuant to this
rule are utilized during a disciplinary hearing or other proceeding, such hearing or
proceeding shall be closed to the public during any disclosure of, testimony or
discussion involving the confidential document or confidential information. Such
confidential records shall otherwise remain sealed and shall not, absent further
court order, become part of the public file maintained by the attorney discipline
office.

Proposed Amendment:

The amendment would add language empowering the ADO to domesticate a subpoena from
another jurisdiction’s attorney discipline office. It would place that provision at subsection (c),
and renumber the section addressing court records as subsection (d).

(8) Discovery and Subpoena Power:

(a) At any stage prior to the filing of a notice of charges, attorneys from the attorney
discipline office may issue subpoenas and subpoenas duces tecum to summon witnesses with
or without documents.
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(b) At any stage after the filing of a notice of charges, attorneys from the attorney
discipline office, counsel for respondent attorneys and respondent attorneys representing
themselves may issue subpoenas and subpoenas duces tecum to summon witnesses with or
without documents, and may conduct additional discovery, including, but not limited to,
interrogatories and depositions. Notice of the issuance of any such subpoena shall be served
on the opposing party.

(c) Whenever a subpoena is sought in this state pursuant to the law of another
jurisdiction for use in lawyer discipline or disability proceedings, and where the issuance of a
subpoena has been duly approved under the law of the other jurisdiction, attorneys from the
attorney discipline office may issue a subpoena as provided in this section to compel the
attendance of witnesses and production of documents.

(de) Access to Court Records

(1) General Rule. At any stage, attorneys from the attorney discipline office may

submit a written request seeking access to records relevant to its investigation into a

pending disciplinary matter to a clerk of court. If the records requested by the attorney

discipline office do not include any confidential documents or confidential information,
the clerk shall provide prompt and complete access to the records, and if requested,
copies of the relevant documents. If the records requested by the attorney discipline
office include any confidential documents or confidential information, the attorney

discipline office shall follow the procedures set forth in section (2).

(2) Access to Confidential Documents and Confidential Information.

(A) If the attorney discipline office seeks access to confidential or sealed
records, the attorney discipline office need not file a motion to intervene, but
shall:

(i) file a written request to gain access to the records explaining how the
records are relevant in a pending disciplinary action; and
(ii) file a motion to seal along with the written request.

(B) The court shall promptly provide to all of the parties in the underlying
court action notice and copies of the written request and motion to seal.

(C) The parties in the underlying court action shall have 10 days from the date
of the notice to file a written objection to the disclosure of the requested
materials.

(D) If none of the parties in the underlying court action object to the
disclosure of the requested materials within 10 days of the filing of the written
request and if the production of records pursuant to this rule does not
contravene any statutes governing the production of confidential materials, the
court may disclose the materials to the attorney discipline office. If none of the
parties object but the court nevertheless is disinclined to release the records to
the attorney discipline office, the court shall hold a non-public hearing, at which
the attorney discipline office must demonstrate good cause for access to the
records.
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(E) If one or more parties in the underlying court action object to the
disclosure of the requested materials, the court shall promptly schedule a non-
public hearing, at which the attorney discipline office must demonstrate good
cause for access to the records.

(F) Protective Orders. Whenever the court discloses records pursuant to this
rule, the court shall issue a protective order governing the disclosure and use of
the records. The protective order shall provide that:

(i) the attorney discipline office shall not disclose such records to any
person except as necessary in connection with the prosecution or defense of
the disciplinary matter;

(ii) any person to whom disclosure is made shall acknowledge in writing
prior to the disclosure that he or she has been made aware of and agrees to
comply with the protective order;

(iii) at the conclusion of the disciplinary proceeding, each party shall return
to the attorney discipline office that party’s copy of the records, whereupon
the attorney discipline office shall destroy said records; and

(iv) thereafter, the attorney discipline office shall submit an affidavit to the
court stating that said records have been destroyed. The Court may modify the
foregoing terms of a protective order, or impose such additional terms as may
be necessary in a particular case.

(G) Any and all confidential documents and confidential information obtained
by the attorney discipline office pursuant to this rule shall be subject to a
protective order, as set forth in section (F) of this rule, and shall be available to
the respondent in a disciplinary matter, to the adjudicatory bodies of the
attorney discipline system, and to the attorney discipline office’s and
respondent’s potential or actual witnesses, including those witnesses designated
as experts, as part of formal and informal disciplinary proceedings. To the extent
confidential documents or confidential information obtained pursuant to this
rule are utilized during a disciplinary hearing or other proceeding, such hearing or
proceeding shall be closed to the public during any disclosure of, testimony or
discussion involving the confidential document or confidential information. Such
confidential records shall otherwise remain sealed and shall not, absent further
court order, become part of the public file maintained by the attorney discipline
office.



EXHIBIT

.

Massachusetts Supreme Judicial Court Rules
Supreme Judicial Court Rule 4:01: Bar discipline

Section 22. Subpoena power
(1) Upon request by the bar counsel or a respondent lawyer for testimony or the production of
evidence at 2 hearing, or ypon request by the bar counsel for testimony or the production of
evidence at any stage of an investigation, witnesses may be summoned by subpoenas issued at
the direction of a Board member, the chair of a hearing committee, or a special hearing
officer. Witnesses shall be examined under oath or affirmation, Testimeny may be taken by 2
hearing committee, a special hearing officer, or a hearing panel outside the Commonwealth if
the ends of justice so require. Where appropriate, testimony may be taken within or without
the Commonwealth by deposition or by Commission. So far as practicable a stenographic,
electronic, or videotape record shall be made and preserved for a reasonable time,

(2) Whenever a subpoena is sought in this state pursuant to the law of enother jurisdiction for
use in lawyer discipline or disability proceedings, and where the issuance of a subpoena has
been duly approved under the law of the other jurisdiction, a member of the Board may issue
a subpoena as provided in this section to compel the attendance of witnesses and production
of documents.
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Rule 37(14)(b) Reinstatement Following Suspension of More Than Six Months.

Background

Rule 37(14), which governs procedures for attorneys who seek reinstatement (following
suspension), or readmission (following disbarment) was significantly revised several years ago.
It was broken up into three sections: Rule 37(14)(a) addresses reinstatement after a
suspension of six months or less, Rule 37(14)(b) addresses reinstatement after a suspension of
over six months, and Rule 37(14)(c) addresses readmission after a disbarment or a resignation
while under disciplinary investigation.

Rule 37(14)(b) references a “reinstatement form” as a required filing for an applicant seeking
reinstatement. This is a very common requirement in most disciplinary jurisdictions when an
applicant seeks to practice law after a suspension or disbarment. Such forms request detailed
information about an applicant. Examples from other jurisdictions (Massachusetts, Maine, and
Hawaii) are attached hereto as Exhibits 2-4.

However, the reinstatement form was never actually created in New Hampshire. Since the
time of the Rule’s amendment, several applicants have applied for reinstatement, inquired
about the “form,” only to be told there is none. Disciplinary Counsel Sara Greene can update
the Committee further about these issues at the next meeting.

The ADO would like the Rules Advisory Committee to appoint a working subcommittee to draft
a proposed reinstatement form for the Committee’s consideration and ultimately the Court’s
approval. Supreme Court Clerk Tim Gudas advises that he would like to be part of the
subcommittee.

The proposed amendment to this rule will require that any applicant have taken and passed the
Multistate Professional Responsibility Examination (MPRE) within one year of a motion for
reinstatement. There is currently no such time requirement; the current rule requires only that
the applicant have passed the MPRE “after entry of the order of suspension.” That means an
applicant could be suspended in 2021, take and pass the MPRE in 2022, and apply for
reinstatement in 2040, relying on an results from an ethics test taken over 15 years prior. If an
applicant’s burden under Rule 37(14)(b) is to demonstrate by clear and convincing evidence,
inter alia, that (s)he has requisite “learning in the law,” the passing of the MRPE should be
reasonably close in time to the request for reinstatement.

Current Rule:

(1) An attorney suspended by the court for misconduct, other than for disability, for more than
six months shall be reinstated only upon order of the court. No attorney may petition for
reinstatement until the period of suspension has expired.

(2) Petition. An attorney who seeks reinstatement following suspension of more than six
months shall file a petition for reinstatement with the court. The petition shall be accompanied
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by a completed reinstatement form and the requisite filing fee. The petition shall be under
oath and shall:

(A) specify with particularity the manner in which the petitioner has fully complied with the
terms and conditions set forth in all prior disciplinary orders; and

(B) certify that the petitioner has taken the Multistate Professional Responsibility
Examination after entry of the order of suspension, and has received a passing grade as
established by the board of bar examiners.

(3) Initial Review of Petition and Reinstatement Form. The court will review the petition and
reinstatement form to determine whether the certifications required by subsection (2) of this
rule have been provided and whether the reinstatement form is complete. If so, the court shall
refer the petition and reinstatement form to the professional conduct committee, and shall
provide a copy of the petition and reinstatement form to the attorney discipline office.

(4) Publication of Notice of Petition. If the court refers the petition to the professional conduct
committee, the professional conduct committee shall cause a notice to be published in a
newspaper with statewide circulation, a newspaper with circulation in the area of the
petitioner’s former primary office, and in the New Hampshire Bar News, that the petitioner has
moved for reinstatement. The notice shall also be posted on the judicial branch website. The
notice shall invite anyone to comment on the petition by submitting said comments in writing
to the professional conduct committee within twenty (20) days of publication. All comments
shall be made available to the petitioner. Where feasible, the professional conduct committee
shall give notice to the original complainant.

(5) Hearing. Upon receipt of the petition, the professional conduct committee may either
recommend reinstatement or refer the petition to the hearings committee for prompt
appointment of a hearing panel.

(A) The hearing panel chair shall conduct and hold a prehearing conference within thirty
(30) days of the appointment of the hearing panel.

(B) The hearings committee shall conduct a hearing within 120 days of the appointment of
the hearing panel.

(C) The petitioner shall bear the burden of demonstrating by clear and convincing evidence
that he or she has the moral qualifications, competence, and learning in the law required
for admission to practice law in this State and that the resumption of the practice of law will
be neither detrimental to the integrity and standing of the bar or the administration of
justice nor subversive to the public interest.

(D) Attorneys from the attorney discipline office may participate in the hearing to present
evidence and to cross-examine the petitioner and any witnesses.
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(E) At the conclusion of the hearing, the hearing panel shall promptly file with the
professional conduct committee a report containing its findings and recommendations and
the record of the proceedings.

(6) Review by the Professional Conduct Committee. Following receipt of the report, the
professional conduct committee shall:

(A) review the report of the hearing panel and the record;

(B) allow the filing of written memoranda by disciplinary counsel and the petitioner;
(C) review the hearing transcript;

(D) hold oral argument if requested by a party or ordered by the Committee; and

(E) file its own findings and recommendations with the court, together with the record, and
provide a copy of the recommendations and findings to the petitioner.

(7) Final Order by the Court. Following receipt of the recommendation and the record from the
professional conduct committee:

(A) the court shall notify the petitioner and disciplinary counsel that they must, within 30
days of the court’s order, identify any legal or factual issues the parties wish the court to
review;

(B) if neither party identifies an issue for review, the court may act upon the
recommendations without further proceedings;

(C) if either party identifies an issue for review, the court may issue a scheduling order
setting forth a briefing schedule;

(D) the court shall, after filing of any briefs and oral arguments, make such order as justice
may require.

Proposed Rule:

(1) An attorney suspended by the court for misconduct, other than for disability, for more than
six months shall be reinstated only upon order of the court. No attorney may petition for
reinstatement until the period of suspension has expired.

(2) Petition. An attorney who seeks reinstatement following suspension of more than six
months shall file a petition for reinstatement with the court. The petition shall be accompanied
by a completed reinstatement form and the requisite filing fee. The petition shall be under
oath and shall:

(A) specify with particularity the manner in which the petitioner has fully complied with the
terms and conditions set forth in all prior disciplinary orders; and

(B) certify that the petitioner has taken the Multistate Professional Responsibility
Examination after entry of the order of suspension; and within one year of the filing of the
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petition for reinstatement and has received a passing grade as established by the board of
bar examiners.

(3) Initial Review of Petition and Reinstatement Form. The court will review the petition and
reinstatement form to determine whether the certifications required by subsection (2) of this
rule have been provided and whether the reinstatement form is complete. If so, the court shall
refer the petition and reinstatement form to the professional conduct committee, and shall
provide a copy of the petition and reinstatement form to the attorney discipline office.

(4) Publication of Notice of Petition. If the court refers the petition to the professional conduct
committee, the professional conduct committee shall cause a notice to be published in a
newspaper with statewide circulation, a newspaper with circulation in the area of the
petitioner’s former primary office, and in the New Hampshire Bar News, that the petitioner has
moved for reinstatement. The notice shall also be posted on the judicial branch website. The
notice shall invite anyone to comment on the petition by submitting said comments in writing
to the professional conduct committee within twenty (20) days of publication. All comments
shall be made available to the petitioner. Where feasible, the professional conduct committee
shall give notice to the original complainant.

(5) Hearing. Upon receipt of the petition, the professional conduct committee may either
recommend reinstatement or refer the petition to the hearings committee for prompt
appointment of a hearing panel.

(A) The hearing panel chair shall conduct and hold a prehearing conference within thirty
(30) days of the appointment of the hearing panel.

(B) The hearings committee shall conduct a hearing within 120 days of the appointment of
the hearing panel.

(C) The petitioner shall bear the burden of demonstrating by clear and convincing evidence
that he or she has the moral qualifications, competence, and learning in the law required
for admission to practice law in this State and that the resumption of the practice of law will
be neither detrimental to the integrity and standing of the bar or the administration of
justice nor subversive to the public interest.

(D) Attorneys from the attorney discipline office may participate in the hearing to present
evidence and to cross-examine the petitioner and any witnesses.

(E) At the conclusion of the hearing, the hearing panel shall promptly file with the
professional conduct committee a report containing its findings and recommendations and

the record of the proceedings.

(6) Review by the Professional Conduct Committee. Following receipt of the report, the
professional conduct committee shall:

(A) review the report of the hearing panel and the record;

(B) allow the filing of written memoranda by disciplinary counsel and the petitioner;
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(C) review the hearing transcript;

(D) hold oral argument if requested by a party or ordered by the Committee; and

(E) file its own findings and recommendations with the court, together with the record, and
provide a copy of the recommendations and findings to the petitioner.

(7) Final Order by the Court. Following receipt of the recommendation and the record from the
professional conduct committee:

(A) the court shall notify the petitioner and disciplinary counsel that they must, within 30
days of the court’s order, identify any legal or factual issues the parties wish the court to
review;

(B) if neither party identifies an issue for review, the court may act upon the
recommendations without further proceedings;

(C) if either party identifies an issue for review, the court may issue a scheduling order
setting forth a briefing schedule;

(D) the court shall, after filing of any briefs and oral arguments, make such order as justice
may require.



APPENDIX. APPLICATION FOR REINSTATEMENT

In Re Application for Reinstatement
AS AN ATTORNEY AT LAW
5.J.C. No.

REINSTATEMENT QUESTIONNAIRE PART I

Filing and Service Instructions

In accordance with the provigions of Sections 3.62 and 3.63 of the Rules of the Board
ofBuOmemﬂnpeﬁﬁmemplmﬂuRMQuuﬁomammﬁngm
ﬂmyandwmtelyﬁninﬁmmﬁmquemdmﬂerﬁepﬁmmdpmalﬁuofpujmy. Part
I of this Questionnaire, as filed with the Board, shall become a part of the record in the
reinstatement proceeding.

1. File with the Court. The petitioner must file the Petition for Reinstatement with
the Clerk of the Supreme Judicial court for Suffolk County. The Reinstatement
Questionnaire should not be part of this filing.

2, File with the Board, When the Petition for Reinstatement is filed with the Court,
the petitioner must also file one copy with the Board of Bar Overseers, along with four
copies of Part I only of the Reinstatement Questionnaire and a check in the amont of $500,

3. Serve Upon Bar Counsel. When the Petition for Reinstatement is filed with the
Board and the Court, the petitioner must also serve one copy on Bar Counsel, along with the
originals of Part I and Part II of the Reinstatement Questionnaire.

4. Supplementation of Responses. The petitioner is under a duty seasonably to
supplement or amend any prior response that the petitioner knows or has come to know (a)
was incorrect when made or (b) was correct when made but is no longer true or complete.



Section 5.14

1. Personal Information

A. Full Name: C. Telephone Number(s):

B. Current Mailing Address D. E-mail address:

2. Professional Status
A.  Listeach jurisdiction, court, and tribunal to which you have been admitted to
practice with the dates of each admission. State your current status in each Jurisdiction listed
and state whether or not the jurisdiction was advised of the disciplinary action or transfer to
disability inactive status ordered by the Supreme Judicial Court for the Commonwealth of
Massachusetts.

B. Describe the misconduct that led to your suspension, disbarment, or
resignation from the practice of law. If yon were transferred to disability inactive status,
describe the physical or mental disability which led to your transfer to disability inactive
status. Attach to this Questionmaire a copy of the order of disbarment, suspension,
acceptance of resignation, or transfer to disability inactive status entered by the Supreme
Judicial Court together with the opinion of the Court or the summary published by the Board
of Bar Overseers.

€. Attach to this Questionnaire a copy of all orders of reprimand, suspension,
disbarment, acceptance of resignation, or transfer to disability inactive status entered by any
other jurisdiction or tribunal together with the published opinion or summary.

D. Ifﬂ:eamcﬁwashnpouedﬁ:ﬂowingthemvicﬁonofacﬁmo,mmhawpy
of the judgment of conviction. Provide the name and address of your probation or parole
officer, if any. If you have been discharged from probation or parole, attach the order or
certificate of release.



Reinstatement Questionnaire, Part 1

3. Conduct since Sanction Imposed
Unless otherwise specified, ﬁbmmbmmmmofﬂm
suspension, resignation or disability inactive status

A, Dum-ﬂ:eindatlﬂyuuroompaﬁonnremploymmtmdpmvideﬂmnamamd
address of each employer, together with the neme of each of your immediate supervisor(s), a
description of each employment and the dates of each, and the reason(s) for leaving;

(1)  Iself-employed, name and address of each business or occupation, together with a
description of each such business or occupation and the dates of each;

B. List and describe all charitable endeavors, community work, and other
activities in which you have engaged which you consider relevant to your current moral
character and fitness to practice law.

C. Smwheﬁaanycharges,fomﬂorinfomaLofﬁ-and,mnlmcﬁoe,mm
or cmigsions were made, or claimed, against you. For each such charge or claim, state the
date it was made, the name and current address of the claimant(s), the substence of the claims
or charge, the forum where the charges are being or were considéred, if any, and its curremt
status.

D. ListaﬂcllimspaidbyiheClimts'SeourityBoatduresﬁmﬁmmyom
sccount. Asmuchclnim,listﬁmnmoofﬂ:eehimmt,ﬂwCSBdmhtnmber,ﬂ:e

Ctients” Security Board. This information may be obtained by calling the Clients’ Security
Board at (617) 728-8700.



Reinstatomthuestionna.ixe,Partl

E.  Describe all financial or other actions taken by you or on your behalf to make
restitution or provide other appropriate compensation or payment to persons injured by your
professional misconduct. If you have not made restitution, compensation, or payment, please
set forth your reasons for not doing so.

F.  Give the date(s) you took the MPRE and attach a certification that you
obtained a passing score to this Questionnaire,

G. Hstalleome:inkenbyynuqunimmmaim:inlﬁminginﬂwlawmd
knowledge of your ethical obligations. As 10 each, list the name of the course, the school or

H.  List by name and author, if applicable, all periodicals, newspapers, and books
to which you have regularly subscribed or which you have read which you believe have
assisted you in acquiring or maintaining learning in the law and knowledge of your ethical
obligations.

L List every civil or administrative action commenced or pending in any
jurisdiction in which you were a party or in which you had or claimed an interest, and for
each such action list the date on which it was commenced, the case caption, court, and docket
number. Provide a summary of the allegations made in each such action, its final disposition
if any, and its current status. If judgment entered against you, state the amount of the
judgment and whether or not you have paid the judgment.



Reinstatement Questionnaire, Part I

J, Criminal, Administrative, or Investigative Proceedings.

(1)  List every matter involving you arrest or prosecution in any jurisdiction for
any crime, whether felony or misdemeanor. Identify each charge brought, the disposition of
the charge, if any, and its current status.

(2)  State whether or not you have been a target of a Federal or Statc investigation
into alleged criminal conduct and state whether or not you gave testimony or information to
any such suthority under & grant of immunity. If s, please identify the authority conducting
cach investigation; the name, title, and address of the prosecutor conducting each
investigation; and the dete and the matter in which you testified.

K Stntewheﬂmyonhnwmdemyapplicaﬁonformimtﬂmmtoruiml
edmission as an attorney at law in any jurisdiction, or any application for other license
requiring proof of good character for its procurement. For each such application, please state
the date of the application, the name and address of the authority to whom it was addressed,
wheﬁmunﬂmthingwasheldinmmcﬁmwiﬂlyauappﬁmﬁon,andﬁacﬁspmiﬁon
thereof.

L. Listall procedures or inquiries held concerning your standing as a member of
amy profession or organization, or holder of any license or office, which involved your
censure, removal, suspension, revocation of license, or discipline; and as to each such
procedure or inquiry, state the dates, facts, and the disposition thereof, and the name and
address of the authority in possession of the record thereof,



Reinstatement Questionnaire, Part 1

4. Practice after Reingtatement

A.  Describe your plens for practicing law if you are reinstated. Include the nature
of the intended practice; the type and volume of cases you intend or expect to handle; the
field or fields in which you intend to concentrate, if any; whether you intend to be a gole
practitioner or to be associated with others; the intended location of your practice; your
intended procedures for docket control and office mansgement; and your intended
procedures for maintuining client and other trust funds.

B.  Identify by name and address all persons with whom you plan to associste as
well as those on whom you intend to rely as mentors, supervisors, monitors, or accountants if
you are reinstated. Explain how you expect each person so identified to function or assist
you in connection with your practice of law.

C.  Describe the efforts you have undertaken to be covered by professional
lisbility insurance if you are reinstated and state the results of those efforts,

D.  List names, address, and telephone numbers of three references , at least two
of whom are members in good standing of the Massachusetts Bar, who would recommend
your reinstatement to the Bar of this Commonwealth and who would attest to your character
and conduct since disbarment or suspension.




Reinstatement Questionnaire, Part I
6. Personal Statement

Provide a concise statement of facts to justify your reinstatement to the Bar of this
Commonwealth.

I, , being duly sworn, say

That all of the information contained in the foregoing Reinstatement Questionnaire is
true and correct to the best of my knowledge and that I am aware of my obligation to
supplement responses as set forth in the filing and service instructions for the Questionnaire

PartI;

That I bave fully ebided by the terms of the order of discipline or disability inactive
status; I have not practiced law, identified myself as “Esq.” or “Esquire,” or otherwise held
myself out as an attorney during the term of my disbarment, resignation, suspension, or
disability inactive status; I have not listed myself as a lawyer on any sign, letterhead or
stationery, or in any directory, or in any electronic or computer-accessed media; I have not
engaged in paralegal work during the term of my disbarment, resignation, suspension, or
disability inactive status; and I have not been employed by a lawyer in any capacity during
said term, except as authorized by the Supreme Judicial Court on [date] or as described
above.

e

Sworn to and subscribed before me this day of , .20

Notary Public ~ (SEAL)
My commission expires:



COMMONWEALTH OF MASSACHUSETTS
BOARD OF BAR OVERSEERS
OF THE SUPREME JUDICIAL COURT

In Re Application for Reinstatement
AS AN ATTORNEY AT LAW

s4 8.J.C. No.

REINSTATEMENT QUESTIONNAIRE PART II

Filing and Service Instructions

In accordance with the provisions of Sections 3.62 and 3.63 of the Rules of the Board
ofBuOvmemﬂnpeﬁﬁm:hnﬂmlﬁeﬁeReMmﬂQwﬁomhe.uﬂingﬁﬂh
fully and accurately the information requested under the pains and penalties of pegjury. Part
I of this Questionnaire, as filed with the Board, shall become part of the record in the

" i

1. File with the Court. The petitioner must file the Petition for Reinstatement with
the Clerk of the Supreme Judicial court for Suffolk County. The Reinstatement
Questionnaire should not be part of this filing.

2. Flle with the Board. When the Petition for Reinstatement is filed with the Court,
the petitioner must also file one copy with the Board of Bar Overseers, along with four
copies of Part I only of the Reinstatement Questionnaire and a check in the amount of $500.

3. Serve Upon Bar Counsel. When the Petition for Reinstatement is filed with the
Board and the Court, the petitioner must also serve one copy on Bar Counsel, along with the
originals of Part 1 and Part 1I of the Reinstatement Questionnaire.

4. Supplementation of Responses. The petitioner is under a duty seasonably to
supplement or amend any prior response that the petitioner knows or has come to know (a)
was incorrect when made or (b) was correct when made but is no longer true or complete.

1. Personal Information

A. Full Name: C. Social Security Number:
A. B. Current Mailing Address and D. Date of Birth:
Street Address:

E. Marital Status:



Reinstatement Questionnaire, Part IT
F quohofynmdepmdmﬁ,shteﬁaﬁﬂname,address,dmbfbﬁﬁ,mdmlaﬁumhip:

G. Listaﬂroﬁdenmmaiﬂnedhyyou&ningﬁepaiodofdisciplinemdiubiﬁly inactive
status, with the names and addresses of landlords, if any.

2. Financial Information

A.  List your gross monthly salary, commissions, or earnings from each
employment, occupation, or business that you have engaged in during the period of
your disbarment, suspension, resignation, or disability inactive status.

B. List your monthly income from all sources other than employment,
occupation, or business, including gifts and loans, and the sources from which all
such earnings and income were derived, during the period of your disbarment,
suspension, resignation, or disability inactive status, or during the eight (8) years
preceding the filing of the petition for reinstatement, whichever is less.

C.  List all monthly expenses during the period of your disbarment, suspension,
resignation, or disability inactive status, or during the eight (8) years preceding the
filing of the petition for reinstatement, whichever is less.

D.  Are you subject to an order or agreement to pay child and /or spousal support?
If yes, attach a copy of the support order or agreement and proof that such payments

are current.

E. Since the date of your disbarment, suspension, resignation, or transfer to
disability mactive status, have you commenced proceedings in any capacity in
bankruptey or given an assignment for the benefit of creditors? If so, please give the
case name(s), docket mumber(s), the name and address of assignee, and identify the
court(s) where the proceedings related to such action were commenced, and describe

the status of each.



Reinstatement Questionnaire, Part IT
F. Tax Retorns

(1) State whether or not you have filed all State and Federal income tax retums for the
previous eight (8) years.

(2) Attach to Part I (not Part I) of this Questionnaire copies of all Federal income tax
returns filed by you or on your behalf in any capacity for eight (8) years preceding the
filing of the petition for reinstatement or for all tax years including and since the date of
your suspension, disbarment, resignation, or transfer to disability inactive status,
whichever is less,

(3) State whether or not you will provide the Board or Bar Counsel upon demand the
authorization required by governmental taxing authorities to release the original returns.

G. Assets

(1) List all real estate which you owned or record or in which you have or had a
bmaﬂciﬂhnuutatmyﬁmeﬁnmtheduenfﬁeorderofdhbnmmim
suspension, or tranafer to disability inactive status to the present. For each such property,
list its location, and current fair market value, or, if disposed of, the fiir market value 85
of the date of the order of discipiine or transfer to disability inactive status, the date of its

(2) List all other assets of a value of or exceeding $1,000 to which you have or held title
ar in which you have had a beneficial interest at any time during the period of
disbarment, resignation, suspension, or disability inactive status. For each, identify the
nature of the asset, its location, and its current vatue, or, if disposed of, the vahue of the
sssct as of the date of the order imposing discipline or transferring you to disability
inactive status, the date of disposition of the asset, and the amount received forit.

H. Financial Obligations

(1) List all your financial obligations not previously listed, sbove, as of the date of the
filing of the petition for reinstatement. For each such obligation, list the name and
ldd:mofﬁzewedihrmohﬁge.dxeamomtofﬂwohﬁgnﬁm,ﬁedﬂeﬁeobﬁgﬁmm
incurred, whether the obligation is fixed or disputed, and whether any agreement or
Jjudgment exists regarding the obligation. Please attach a copy of any such agreement or
judgment. If no writing exists regarding the agreement for payment, please provide the
name and sddress of the individual with whom the agrcement was made and set forth the
terms of the agreement and the date on which it was made, If the creditor is either the
WWMWMR)N&WWWM
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Reinstatement Questionnaire, Part IT

please provide a release on a form spproved by the IRS and the DOR which will permit
the Office of Bar Counsel and the Boerd of Bar Overseers to obtain information

reganding your tax or support obligations.

(2)(a) List the names of all financial institutions in which you are or were signatory to
accounts, safe deposit boxes, deposits or loans during the period of discipline or disability
inactive status.

(b) Please state the number of each account, box, deposit, or loan; the date each account,
box, deposit, or loan was opened, approved, or made; and the date each account, box, or
loan was closed, discharged, or paid.

3. Professional Status Information

List the names and addresses of all persons who complained or testified against you in
the proceeding which resulted in your resignation, disbarment, or suspension in this
Commonwealth and in any other jurisdiction or court.

4. Emotional Disorder/Addiction/Substance Abuse Information

If you have been incapacitated from employment or from carrying out employment due
to any physical or emotional impairment, alcoholism, use of prescription or non-
prescription drugs, or other reason since the effective date of the discipline; or if you are
seeking reinstatement from an order transferring you to disability inactive status; or if
you raised in mitigation during any proceeding regarding your license to practice law or
any other profession a claim that your physical or mental condition caused or contributed
to the alleged misconduct.

Describe the nature of the impairment or disability, its effect on your ability to obtain or
maintain employment, and the treatment sought to address the impairment or disability.
Provide the name and address of each institution and provider who has provided or who
is providing treatment or consultation to you, the dates of treatment, and your current
diagnosis or prognosis.

Additional Statement;
Provide a statement as to any other matter not previously described in the Questionnaire
which should, in the interest of full disclosure, be brought to the attention of the Board of

Bar Overseers in considering your petition for reinstatement.

, being duly sworn, state as follows:

That all of the information contained in the foregoing Reinstatement Questionnaire is true and
correct to the best of my knowledge and that I am aware of my obligation to supplement
responses as set forth in the filing and service instructions for the Questionnaire Part II;

That I authorize all providers who have examined or treated me and all institutions in which I
have been examined or treated for any physical or mental disorder or addiction since the date of
the order imposing discipline or transferring me to disability inactive status to provide to agents
and employees of the Office of Bar Counsel and the Board of Bar Overseers all hospital and

11



Reinstatement Questionnaire, Part I

medical records, reports, treatment notes, and information regarding care, consultation,
evaluation, diagnosis and prognosis, and I will cooperate with the Office of Bar Counsel and the
Mﬂh&mhmﬁmmﬂﬁrﬁahﬁmﬁmmﬂmﬂoﬂnﬁmmmﬁnﬂm
releass information to the Office of Bar Counael and the Board of Bar Overseers;
Thtlﬁmhﬁ-auﬁhoﬁzeaﬂﬂmmﬁﬂhlﬁmﬁmlhtedhquuuﬁonma)bmwidc
mmmmloymoftheOﬁwofBucomnlmdﬂleBmﬂofBuOMmmpiuof
lﬁhmmﬂofwmntcmehdchwh,bmmmﬂs.mdhmmdgmdlwinwm
ﬁeOiﬁceofBarCmmclmdﬂwBuudofBuOvmminpwﬂdingmmhﬁmmmmﬁm
mduﬂhminﬁmasrequimdhmleueinfomﬁmhtheﬁﬂimofwcmmdﬂnm

of Bar Overseers.

(signature)
Sworn to and subscribed before me this day of .20 .

Notary Public

(SEAL) My commission expires: N

12



REINSTATEMENT QUESTIONNAIRE
M. BAR R. 29(c)

EXHIBIT

I_g

mmm%mz%c),thmpmmhgﬁpﬁﬁmﬂnmm

Date of Birth; Marital Status;
Residential Address:

Telephone Numbers: () Cell: ()
Email Address:

Current (or most recent) Employer’s Name and Address:

Telephone Numbers: { Cell: ()

Email Address:
2, EDUCATION
COLLEGES AND LAW SCHOOLS ATTENDED GRADUATION DATE

If no degree was awarded, what was the reason for leaving that institution?




3, JURISDICTIONS WHERE YOU HAVE BEEN ADMITTED TO PRACTICELAW

JURISDICTION DATE OF ADMISSION

4. OCCUPATION FOLLOWING PERIOD OF DISBARMENT/SUSPENSION

EMPLOYER Hme DATE SUPERVISOR TERMINATION DATE
& ReAasoN You Lerr

7.

Responses to items S — 17 shall be provided en
separute documents and attached to this questionnatre.

Iistmyhumdtyﬁrholdhgmploymm:mudbyphyﬁdm,ﬂmbﬁmmmmﬁmm
mental illness since the date of your disbarment/suspension which could affect your present fitness to
practice law.

Provide a statement showing your spproximate monthly earnings and other income, and the sources from
which all such eamings and income were derived during the period following your di i

Provide a statement showing all residences maintained by you during the period following your
disbarment/suspension, with the names and addresses of landlords, if any.

Provide a statement showing the dates, general nature, and final disposition (with copies) of every civil
action or administrative hearing, in any jurisdiction, during the period following your
disbarment/suspension in which you were either a party, plaintiff, or defendant or in which you hed
claimed an interest, together with dates of filing of complzints, titles of courts and fhe names and
addresses of attorneys for said parties, the tria! judge or judges, and the names and addresses of all
witnesses who testified in such actions.

Provide a statement showing all your cutstanding financial obligations st the date of the filing of the
petition for reinstaternent together with the dates when such obligations were incurred and the names and
addresses of all creditors,



10. Provide a statement showing the dates, general nature and ultimate disposition (with copies) of every
matter involving your summons, arrest or prosecution in any jurisdiction during the period following your
disbarment/suspension for any crime, whether felony or misdemeanor, together with the names and
addresses of complaining witnesses, prosecutors and trial judges.

11. Provide a statement as to whether or not any applications by you were made during the period following
your disbarment/suspension for reinstatement or original admission as an attorney at law in any
Jurisdiction, or any applications for license requiring proof of good character for its procurement and as to
each such application, the dates, names and addresses of the authority to whom it was addressed and the
disposition thereof.

12.  Provide a statement concerning any procedute of inquiry, during the period following your
disbarment/suspension, concerning your standing as a member of any profession or organization, or as
holder of any license or office, and the name and address of the authority in possession of the record
thereof. Provide a copy of any decision or order issued as a result of any such matter, including any and
all written document(s) causing or in any way relating to or explaining any termination.

13. Provide a statement as to whether or not any charges for fraud were made or claimed against you during
the period following your disbarment/suspension whether formal or informal, together with the dates and
names and addresses of persons making such charges.

14. Provide a statement of any financial or other action taken by you in the nature of restitution or other
appropriate relief to individuals injured by your attorney misconduct for which you were
disbarred/suspended.

NOTE: Attorneys petitioning for reinstatement solely from an administrative non-disciplinary suspension
may disregard question 14.

15. Provide a concise and informative statement of facts concerning the issues and factors set forth in Maine

Bar Rule 29(e) which you believe justify and support your reinstatement to the bar of the state of Maine.

16, State what evidence will be presented by you to demonstrate that you have the competency, proficiency in
law and the moral qualifications required for admission to practice law in Maine and that your resumption
of the practice of law will not be detrimental to the integrity and standing of the bar, the administration of
justice or the public interest.

17. If reinstated, list all jurisdictions in which you intend to practice to law.

18. List eny discipline or other sanction of any kind involving your misconduct or improper performance that
was imposed upon you by any agency in any jurisdiction subsequent to your disbarment/suspension:'

JURISDICTION MiscoNDUCT OFFICIAL ACTION ACTION DATE

19, List names, Mes MMMmoffour(d-} separate and unrelated references who would
testify or comment as to your character and conduct since the period following your disbarment/suspension.

' A certified copy of any official action taken as a result of misconduct in any jurisdiction shall be attached to this questionmaire,

3



Name: Telephone

Address:

Name: Telephone

Name; Telephone

Address:

20. Provide a statement on & separate sheet conceming any other matter which you desire to be considered.

CERTIFICATION
I affirm that the facts as stated above and within the attached (# ) sheets are all accurate and true statements.

Dated: S
Signature of Petitioner
Subscribed and swommn to be true before me at
City/State
this ) day of : .
Day Month Year

Signature of Notary

My Commission Expires

Notary stamp preferred.



[note to Applicant: complete form and replace any matters in [brackets] with responsive
information.]

[further note: this Petition is to be public record; the separate Answers document is
sealed/confidential — per DBR 20(g), it is Applicant’s responsibility to identify, and provide
unredacted copies of, any exhibits that contain HCRR confidential information, along with
redacted copies of the same documents for inclusion in the public record.]

EXHIBIT
DISCIPLINARY BOARD % 4
HAWAI‘I SUPREME COURT
In re Application for Reinstatement of: DB case no.:
[NAME], Applicant
OFFICE OF DISCIPLINARY COUNSEL, | Underlying discipline info:
Petitioner, ODC case no(s).:
V. SCAD case no.:
[NAME],
Respondent.
PETITION FOR REINSTATEMENT
[Name] (Bar pumber]
[Phons nomiber

[email eddress (optional)]



DISCIPLINARY BOARD

HAWAI'I SUPREME COURT
In re Application for Reinstatement of: DB case no.:
[NAME], Applicant
OFFICE OF DISCIPLINARY COUNSEL, Underlying discipline info:
Petitioner, ! ODC case nofs).:
V. SCAD case no.:
[NAME],
Respondent.
PETITION FOR REINSTATEMENT

[Name], (“Applicant™), respectfully submits this Petition pursuant to Rules of the Hawai*i
Supreme Cowrt (“RSCH™) Rule 2.17, and Disciplinary Board Rules (*DBR"), Rule 30, and
respectfully requests that [he/she] be reinstated to the practice of law.

¥ The date of entry of the Order [type and duration of discipline] i

2 The date of entry of the [title of document] from the practice of law before the U.S.
District Court for the District of Hawei'i is [date].

3, Attached to this Petition and made a part hereof as Exhibit A is a certified copy of
the Order [type and duration of discipline] issued by the Supreme Court of Hawai'i in Office of

Disciplinary Counsel v. [Name], SCAD- - and as Exhibit B is a certified copy of the

Order of the U.S. District Court for the District of Hawai‘L. [include as additional exhibits gy other
arders of disciplme mposed by any other jurisdictions to which Applicant has bee subject ]

4. The period required by RSCH Rule 2.17(b) has elapsed as the [type and duration of
discipline] Order became cffective as of [date], end at least [time period required under RSCH Rule

2.17] has elapsed.



5. Applicant has complied with the provisions of RSCH Rule 2 and the Disciplinary
Board Rules. Applicant mailed notices and submitted an Affidavit as required. Attached as
Exhibit C is a copy of the Affidavit of [Name] filed on [date] submitied relative to RSCH Rule
2.16.

6. Applicant hag complied with the provisions of the Order [type end duration of
discipline] and any other requirements imposed by the Hawai‘i Supreme Court,

7. AsmﬁstdcﬁcmmeujusﬁfymsmmmAppﬁthpmm
the information contzined in the attached Questionnaire and the Exhibits, together with the
following summary. There are numerous facts and circumstances demonstrating that sufficient
mdrumblejmﬁﬁcaﬂoneximmpemitAppﬁcmhmkmmummmﬁyoﬂawym.

THEREFORE, Applicant respectfully requests that reinstatement proceedinga be instituted
and that Applicant be reinstated to the practice of lsw on the besis that the facts and circumstances
demonstrate, in this particular case, that Applicant is rehabilitated, fit to practice law, and has the
necessary competence and skill fo practice law in conformity with the standsrds required.
DATED:

(Name]
Applicant



DISCIPLINARY BOARD

HAWAI'T SUPREME COURT

In re Application for Reinstatement of* CONFIDENTTAL
[NAME], Applicant DB case no.:
OFFICE OF DISCIPLINARY COUNSEL, Underlying discipline info:

Petitioner, ODC case no(s).:

V. SCAD case no.: -

[NAME],

Respondent.

VERIFIED ANSWERS TO QUESTIONNAIRE OF [NAME] IN RELATION TO
INSTANT PETITION FOR REINSTATEMENT TO THE PRACTICE OF LAW

Applicant, [Name], hereby submits this Verified Answers to Questionnaire pursuant to DBR
Rule 30, in support of the instant Petition for Reinstatement to the bar. This information is
required by RSCH Rule 2.17(b)(6) and is to be submitted under seal,

Applicant hereby attests to and submits the following information:

Applicant's current regidence address and telephone number.
Answar:

o £ The address of each of Applicant’s places of residence during the period of
discipline, along with the dates which Applicant resided at each address.

Angwer .

3. The name, address and telephone mumber of cach of Applicant's employers,
associates, or partners during the period of discipline, including the dates of each employment and
positions held.

Answer:

4, The names of all supervisors and the ressons for leaving the employment,
association, or partnership.

Answver:



5 The cage caption, general nature and disposition of every civil and criminal action
initiated, pending, or resolved during the period of discipline to which the Applicant was a party or

claimed an interest.

Angwer:

6. A statement of monthly earnings and other income during the period of discipline,
including the source of the earnings/income.

Answer:

7. - A statement of assets and financial obligations during the period of discipline,
including the dates acquired or incurred and the names and addresses of all creditors.

Answer:

8. A statement verifying that Applicant has made court-ordered restitution and has
reimbursed the Disciplinary Board for all costs ordered, including those incurred under RSCH Rule
2.20, if any, and the Lawyers’ Fund for Client Protection of the Hawai‘i Supreme Court for monies
paid out on account of the Applicant’s conduct, together with interest at the Hawai‘i stetutory
judgment rate, and the amounts which have been paid.

Answer :

9. A statement as to whether during the period of discipline the Applicant applied for
reinstatement in any other jurigdiction and the results of any such proceedings.

Angwer:
10. A statement identifying any other licenses or certificates for business or occupation
applied for during the period of discipline.

&ﬁ 5

SALBWRL

11.  The names and addresses of all financial institutions at which Applicant had, or was
a signatory o, accounts, safety deposit boxes, deposits or loans during the period of discipline.

Answer:

(Note: written authorization for the Office of Disciplinary Counsel to secure aay financial
records relating to thosc accounts, safety deposit boxes, deposits, or loans is required

pursunm to RSCH Rule 2.17(b)(6)(L)) Applicant is required to include an executed

12.  Copies of Applicant’s state and federal income tax returns for the three years
preceding the period of discipline and during the period of discipline. (Written authorization for the




Office of Disciplinary Counsel to secure certified copies of the originals is required pursuant to
RSCH Rule 2.17(b)6)(M).)

Answer:

(Nate: Applicant is required to submit a completed IRS form 4506 to the Internal Revenue
Service requesting that copies of the requited retums be sent to Petitioner. Applicant is
ﬂqumedﬁomhnﬁﬂuwulTaxthrmbnwﬂwShwofHawdletuf
TmuonmquuﬂngthltcopusoflhereqtﬂradrehmbemttoP&hmer Finally,

13. Any additional information which Applicant believes to be pertinent to a
demonstration of rchabilitetion, fitness to practice law, competencs, and compliance with all
applicable disciplinary orders and rules (including, but not Limited to, any comnunity activities in
which Applicant is involved, any educational activities which Applicant has undertaken_ as well as
any other activities relevant to a congiderstion of whether Applicant should be reinstated to the

practice of law).

Answer:

VERIFICATION
I, [Name] hereby declare under penalty of perjury that the responses set forth in the

foregoing Questionnaire of Applicant are in all respects true and comect.

DATED:
[Name]
Applicant
Subscribed and swom to before
me this [date].
[Name of Notaty Public]

Notary Public, State of Hawai'i
My commission expires: [date]



Memo to Rules Advisory Committee
January 27, 2022
Page 11

Rule 37(20) — Formal Proceedings; Format of Pleadings and Documents: Confidentiality and
Public Access - Matters Initiated On Or After April 1, 2000:

Background:

This Rule change would remove a section, Rule 37(21), for disciplinary matters initiated “on or
before April 1, 2000.” That section was necessary when the disciplinary rules were first drafted
in 2004, but is no longer necessary.

This Rule would clarify Rule 37(20), governing public access to ADO files for matters initiated
“on or after April 1, 2000,” to:

(1) provide that the ADO may provide otherwise confidential documents to the Public
Protection Fund, just as it can to agencies authorized to investigate violations of criminal
statutes;

(2) amend what constitutes the “public file” maintained by the ADO;

(3) provide that members of the public, in addition to a right to “inspect” such public file,
may also make or receive copies of same. This issue has become particularly
troublesome recently, following Orders of the PCC relevant to a litigated matter in
which the ADO was sued in Superior Court. Those Orders are attached hereto as
Exhibits 5-6 . The PCC has interpreted the current rule to mean that members of the
public may only inspect the public file, but they cannot make copies of it, nor can the
ADO forward copies, electronically or otherwise, to members of the public. For
example, a witness (or a newspaper representative) will seek a copy of a Hearing Panel
Report following a trial, but the ADO cannot mail or email a copy to such persons nor
can such persons make a copy of the Report. Eventually, when a matter is final, such
Report is accessible on the ADO website, but that process can sometimes take one year
or more from the time that a Hearing Panel issues a report. In addition, members of the
public occasionally want to see additional public file materials that are not posted on
the website at all (i.e. an expert report, or the initial grievance); and

(4) Renumber paragraphs based on the deletion of Rule 37(21)

Current Rule:
(20) Confidentiality and Public Access - Matters Initiated On Or After April 1, 2000:

Applicability Note: Section 20 shall apply to records and proceedings in all matters initiated on
or after April 1, 2000.

(a) Grievance outside the Jurisdiction of the Attorney Discipline System or Not Meeting the
Requirements for Docketing as a Complaint:

(1) A grievance against a person who is not subject to the rules of professional conduct shall
be returned to the grievant. No file on the grievance will be maintained.



Memo to Rules Advisory Committee
January 27, 2022
Page 12

(2) All records and materials relating to a grievance determined by the attorney discipline
office or the complaint screening committee not to meet the requirements for docketing as
a complaint shall be available for public inspection (other than work product, internal
memoranda, and deliberations) beginning 30 days after correspondence is sent to the
respondent attorney who is the subject of the grievance and the respondent attorney has
the opportunity to provide a reply to be filed in the public record. The records and material
shall be maintained at the attorney discipline office for two (2) years from the date of the
original filing. After this two-year period, the records shall be destroyed.

(3) Index of Complaints. The attorney discipline office shall maintain an index of complaints
docketed against each attorney, which shall contain pertinent information, including the
outcome of the complaint. No index of grievances that are not docketed as complaints shall
be maintained.

(b) Grievance Docketed as Complaint: All records and proceedings relating to a complaint
docketed by the attorney discipline system shall be available for public inspection (other than
work product, internal memoranda, and deliberations) upon the earliest of the following:

(1) When the Attorney Discipline Office general counsel, the complaint screening
committee or the professional conduct committee finally disposes of a complaint;

(2) When disciplinary counsel issues a notice of charges;

(3) When the professional conduct committee files a petition with the supreme court,
except as provided by section (11) regarding resignations; or

(4) When the respondent attorney, prior to dismissal of a complaint or the issuance of a
notice of charges, requests that the matter be public.

(c) Records may be destroyed after:
(1) three years of the date of notice of dismissal; or
(2) three years of the date of an annulment in accordance with Rule 37A; or
(3) five years after the death of the attorney-respondent.

(d) Proceedings for Reinstatement or Readmission: When an attorney seeks reinstatement or
readmission pursuant to section (14), the records, with the exception of the bar application,
and the proceedings before the hearing panel and the professional conduct committee shall be
public (other than work product, internal memoranda, and deliberations).

(e) Proceedings Based upon Conviction or Public Discipline: If the investigation is predicated
upon a conviction of the respondent for a crime or upon public discipline imposed upon the
respondent in another jurisdiction, the entire file pertaining to the crime or the public
discipline, other than the work product, internal memoranda, and deliberations of the attorney
discipline system, shall be available for public inspection.
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(f) Proceedings Alleging Disability: All proceedings involving allegations of disability on the part
of a New Hampshire licensed attorney shall be kept confidential until and unless the supreme
court enters an order suspending said attorney from the practice of law pursuant to section
(10), in which case said order shall be public.

(g) Protective Orders: Proceedings involving allegations of misconduct by or the disability of an
attorney frequently require the disclosure of otherwise confidential or privileged information
concerning the complainant, a witness, the attorney, or other persons. In order to protect the
legitimate privacy interests of such persons, the professional conduct committee, may, upon
request, or on its own initiative, issue a protective order prohibiting the disclosure of
confidential, malicious, personal, privileged information or material submitted in bad faith.
Upon the filing of a request for a protective order, the information or material that is the
subject of the request shall be sealed pending a decision by the professional conduct
committee. The professional conduct committee shall act upon the request within a reasonable
time. Any person aggrieved by a decision on a protective order may, within thirty (30) days of
the decision, request that the supreme court review the matter. The material in question shall
remain confidential after the committee has acted upon the request for protective order until
such time as the court has acted or the period for requesting court review has expired.

(h) Disclosure to Authorized Agency: The attorney discipline office may disclose relevant
information that is otherwise confidential to agencies authorized to investigate the
qualifications of judicial candidates, to authorized agencies investigating qualifications for
admission to practice or fitness to continue practice, to law enforcement agencies investigating
qualifications for government employment, and to law enforcement agencies authorized to
investigate and prosecute violations of the criminal law. If the attorney discipline office decides
to answer a request for relevant information, and if the attorney who is the subject of the
request has not signed a waiver permitting the requesting agency to obtain confidential
information, the attorney discipline office shall send to the attorney at his or her last known
address, by certified mail, a notice that information had been requested and by whom,
together with a copy of the information that the attorney discipline office proposes to release
to the requesting agency. The attorney discipline office shall inform the subject attorney that
the information shall be released at the end of ten (10) days from the date of mailing the notice
unless the attorney obtains a supreme court order restraining such disclosure. Notice to the
attorney, as provided in this section, shall not be required prior to disclosure of relevant
information that is otherwise confidential to law enforcement agencies authorized to
investigate and prosecute violations of the criminal law.

(i) Disclosure to Supreme Court for Rule 36 Review: The attorney discipline office shall disclose
relevant information that is otherwise confidential to the supreme court, upon its request, in
connection with the court’s review of applications under Supreme Court Rule 36.

(j) Disclosure to National Discipline Data Bank: The clerk of the supreme court shall transmit
notice of all public discipline imposed on an attorney by the supreme court or the professional
conduct committee (upon notice from said committee), or the suspension from law practice
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due to disability of an attorney, to the National Discipline Data Bank maintained by the
American Bar Association.

(k) Disclosure to Lawyers Assistance Program: The Attorney Discipline Office shall have the
power to disclose otherwise confidential information to the New Hampshire Lawyers Assistance
Program whenever the Attorney Discipline Office determines that such disclosure would be in
the public interest.

(1) Duty of Participants: All participants in the proceedings shall conduct themselves so as to
maintain the confidentiality mandated by this rule.

Nothing in this section prevents a grievant from disclosing publicly the underlying conduct of an
attorney which he or she believes violates the rules of professional conduct or is otherwise
inappropriate. The immunity from civil liability provided by section (7) does not apply to such
disclosures. This section does prohibit a grievant, however, from disclosing publicly the fact that
a grievance or complaint against the attorney about the conduct had been filed with the
attorney discipline system pending the grievance or complaint becoming public in accordance
with the provisions of this section.

(m) Violation of Duty of Confidentiality: Any violation of the duty of confidentiality imposed by
section (20) may result in action of the professional conduct committee at the request of the
non-violating party or on its own motion. That action may consist of opening the file and the
proceedings earlier than would have been the case under section (20), terminating the
proceedings with or without public comment, or such other action as the professional conduct
committee deems appropriate in the circumstances.

(n) With respect to records to be made available for public inspection under this Rule or Rule
37A, final disciplinary decisions of the professional conduct committee and the supreme court
shall be made available for public inspection electronically via the internet; all other records
shall be made available for public inspection only at the attorney discipline office.

Proposed Amendment:

(20) Confidentiality and Public Access —Matterstnitiated-On-Or-AfterApril-1-2000:

ata a Noto- - a¥a 0 - a¥a O-record noa-Broceacing - aa a

(a)The Attorney Discipline Office shall maintain a public file relating to a grievance. The public
file shall not include the work product, internal memoranda, and deliberations of the Attorney
Discipline Office, the Hearings Committee or the Professional Conduct Committee. The public

file shall consist of:
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(1) for non-docketed matters, the grievance, voluntary response(s) from the respondent
attorney, if any, the non-docket letter, the grievant’s request for reconsideration and
response(s) thereto, if any, and any written decision of the Complaint Screening Committee;

(2) for docketed matters that are not referred to disciplinary counsel for formal
proceedings, the complaint, mandatory response(s) from the respondent attorney,
complainant’s or respondent’s requests for reconsideration, if any, and any responses(s)
thereto, and any written decision of the Complaint Screening Committee; and

(3) for matters that result in formal proceedings, the documents referenced in the index of
record maintained by Clerk of the Hearings and Professional Conduct Committees.

(ba) Grievance outside the Jurisdiction of the Attorney Discipline System or Not Meeting the
Requirements for Docketing as a Complaint:

(1) A grievance against a person who is not subject to the rules of professional conduct shall
be returned to the grievant. No file on the grievance will be maintained.

(2) Allrecerdsand-materals-The public file relating to a grievance determined by the
attorney discipline office or the complaint screening committee not to meet the
requirements for docketing as a complaint shall be available for public inspection_and
copying at the expense of the member of the public seeking such copies {etherthanwork
product-internal-memorandaand-deliberations} beginning 30 days after correspondence is
sent to the respondent attorney who is the subject of the grievance and the respondent
attorney has the opportunity to provide a reply to be filed in the public record. The records
and material shall be maintained at the attorney discipline office for two (2) years from the
date of the original filing. After this two-year period, the records shall be destroyed.

(3) Index of Complaints. The attorney discipline office shall maintain an index of complaints
docketed against each attorney, which shall contain pertinent information, including the
outcome of the complaint. No index of grievances that are not docketed as complaints shall
be maintained.

(ck) Grievance Docketed as Complaint: Al-recerdsand-proceedings-The public file relating to a
complaint docketed by the attorney discipline system shall be available for public inspection

and copying at the expense of the member of the public seeking such copies {etherthan-work

product—internal-memorandaand-deliberations} upon the earliest of the following:

(1) When the Attorney Discipline Office general counsel, the complaint screening
committee or the professional conduct committee finally disposes of a complaint;

(2) When disciplinary counsel issues a notice of charges;

(3) When the attorney discipline office or the professional conduct committee files a
petition with the supreme court, except as provided by section (11) regarding resignations;
or
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(4) When the respondent attorney, prior to dismissal of a complaint or the issuance of a
notice of charges, requests that the matter be public.

(de) Records may be destroyed after:
(1) three years of the date of notice of dismissal; or
(2) three years of the date of an annulment in accordance with Rule 37A; or
(3) five years after the death of the attorney-respondent.

(e€) Proceedings for Reinstatement or Readmission: When an attorney seeks reinstatement or
readmission pursuant to section (14), the Attorney Discipline Office shall maintain a public file
relating to such reinstatement or readmission. The public file shalll not include the work
product, internal memoranda, and deliberations of the Attorney Discipline Office, the Hearings
Committee or the Professional Conduct Committee. The public file shall consist of the
documents referenced in the index of record maintained by Clerk of the Hearings and

Professional Conduct Committees.

(fe) Proceedings Based upon Conviction or Public Discipline: If the investigation is predicated
upon a conviction of the respondent for a crime or upon public discipline imposed upon the
respondent in another jurisdiction, the entire file pertaining to the crime or the public
discipline, other than the work product, internal memoranda, and deliberations of the attorney
discipline system, shall be available for public inspection.

(gf) Proceedings Alleging Disability: All proceedings involving allegations of disability on the part
of a New Hampshire licensed attorney shall be kept confidential until and unless the supreme
court enters an order suspending said attorney from the practice of law pursuant to section
(10), in which case said order shall be public.

(hg) Protective Orders: Proceedings involving allegations of misconduct by or the disability of an
attorney frequently require the disclosure of otherwise confidential or privileged information
concerning the complainant, a witness, the attorney, or other persons. In order to protect the
legitimate privacy interests of such persons, the professional conduct committee, may, upon
reguest, or on its own initiative, issue a protective order prohibiting the disclosure of
confidential, malicious, personal, privileged information or material submitted in bad faith.
Upon the filing of a request for a protective order, the information or material that is the
subject of the request shall be sealed pending a decision by the professional conduct
committee. The professional conduct committee shall act upon the request within a reasonable
time. Any person aggrieved by a decision on a protective order may, within thirty (30) days of
the decision, request that the supreme court review the matter. The material in question shall
remain confidential after the committee has acted upon the request for protective order until
such time as the court has acted or the period for requesting court review has expired.
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(ik) Disclosure to Authorized Agency: The attorney discipline office may disclose relevant
information that is otherwise confidential to agencies authorized to investigate the
qualifications of judicial candidates, to authorized agencies investigating qualifications for
admission to practice or fitness to continue practice, to law enforcement agencies investigating
qualifications for government employment, to the New Hampshire Public Protection Fund, and
to law enforcement agencies authorized to investigate and prosecute violations of the criminal
law. If the attorney discipline office decides to answer a request for relevant information, and if
the attorney who is the subject of the request has not signed a waiver permitting the
requesting agency to obtain confidential information, the attorney discipline office shall send to
the attorney at his or her last known address, by certified mail, a notice that information had
been requested and by whom, together with a copy of the information that the attorney
discipline office proposes to release to the requesting agency. The attorney discipline office
shall inform the subject attorney that the information shall be released at the end of ten (10)
days from the date of mailing the notice unless the attorney obtains a supreme court order
restraining such disclosure. Notice to the attorney, as provided in this section, shall not be
required prior to disclosure of relevant information that is otherwise confidential to the New
Hampshire Public Protection Fund or to law enforcement agencies authorized to investigate
and prosecute violations of the criminal law.

(j#) Disclosure to Supreme Court for Rule 36 Review: The attorney discipline office shall disclose
relevant information that is otherwise confidential to the supreme court, upon its request, in
connection with the court’s review of applications under Supreme Court Rule 36.

(ki) Disclosure to National Discipline Data Bank: The clerk of the supreme court shall transmit
notice of all public discipline imposed on an attorney by the supreme court or the professional
conduct committee (upon notice from said committee), or the suspension from law practice
due to disability of an attorney, to the National Discipline Data Bank maintained by the
American Bar Association.

(lk) Disclosure to Lawyers Assistance Program: The Attorney Discipline Office shall have the
power to disclose otherwise confidential information to the New Hampshire Lawyers Assistance
Program whenever the Attorney Discipline Office determines that such disclosure would be in
the public interest.

(m!}) Duty of Participants: All participants in the proceedings shall conduct themselves so as to
maintain the confidentiality mandated by this rule.

Nothing in this section prevents a grievant from disclosing publicly the underlying conduct of an
attorney which he or she believes violates the rules of professional conduct or is otherwise
inappropriate. The immunity from civil liability provided by section (7) does not apply to such
disclosures. This section does prohibit a grievant, however, from disclosing publicly the fact that
a grievance or complaint against the attorney about the conduct had been filed with the
attorney discipline system pending the grievance or complaint becoming public in accordance
with the provisions of this section.
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(n#a) Violation of Duty of Confidentiality: Any violation of the duty of confidentiality imposed by
section (20) may result in action of the professional conduct committee at the request of the
non-violating party or on its own motion. That action may consist of opening the file and the
proceedings earlier than would have been the case under section (20), terminating the
proceedings with or without public comment, or such other action as the professional conduct
committee deems appropriate in the circumstances.

(on) With respect to records to be made available for public inspection under this Rule or Rule
37A, final disciplinary decisions of the professional conduct committee and the supreme court
shall be made available for public inspection electronically via the internet; all other records
shall be made available for public inspection only at the attorney discipline office.

**delete Rule 37(21) addressing matters initiated before April 1, 2000

**renumber 37(22) as 37(21)
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New Hampshire Supreme Court
Professionsl Conduet Committee
a commitiee of the attorngy discipline system
David M. Rothstein, Chair 4 Chenell Drive, Suito 102 Barbare I. Guay, Legal Assistant
Heather B, Krans, Vice Chair Concord, New Hampshire 03301
Elaine Holden,® Vice Chair 603-224-5828 ¢ Fax 228-951)

* non attormey member

Donals, Cralg S. advs. Attorney Discipline Office - 2020-011

Onder on Respondent’s Motion to Reconsider
Order on Grievant’s Request to Inspect File

At its meeting on October 20, 2020, the Professional Conduct Committse

{"PCC") deliberated two matters. One was a motion by the Respondent, Craig
8. Dena i
had asired the Committee to terminate the proceedings now before the
Complaint Screening Committee (*CSC"), and the PCC denied the motion.
Another concerned a request by the Grievant, Natalic Anderson through her
representative, Andre Bisasor, to inspect a previoualy dismissed matter
invdvlnng.Domnhwhichhnnntyetbeendutmyedwmumtto&m
Court Rule 37(20)(c).

Motion to Reconsider

Mr, Donais asks the PCC to reconsider its decision to deny his motion to
terminate the proceedings before the CSC. Ms. Anderson, through Mr. Bisasor,
objects.

In his initial motion, and the motion to reconsider, Mr. Donais alleges




that the CSC has abdicated its responaibility to screen the pending grievance.
He cites the amount of time the grievance has been before the CSC, which is
roughly a year, and the extensions of time the CSC has granted the Grievant.
Mr. Donais also refers to the voluminous filings of Mr. Bisasor on hehalf of Ms.
Anderson. Mr. Bisasor counters that the PCC lacks authority to remove the
matter from the CSC, and states that there is not a record on which the PCC
could conclude that it should remove the maiter from the CSC.

The majority of grievances are resolved by the CSC within ninety days of
when they were received by the Attorney Discipline Office ("ADO®). Some take
longer to resolve. This matter is taking much longer. To the extent that the
PCC has the authority to grant Mr. Donais the relief he secks, the PCC lacks a
basia in the record Mr. Donais has placed before it to grant that relief The
PCC does, however, note that the chargs of the CSC is to determine whether
there is a reasonable likelihood that Ms. Anderson’s grievance alleges
professional misconduct by clear and convincing evidence, Sup. Ct. R.
37(5)(a)(7), and that it should aim to make that determination as expediently as
it reasonably can.

The motion to reconsider is denied.

Access to Pile

According to the pleadings, Mr. Donais was the Respondent in a matter
dismiseed three years ago. Neither Ms. Anderson nor M. Bisasor were
involved in that matter. Nonetheless, Ms. Anderson requested the opportunity
to inzpect the file, and although the matter was dismissed more than three
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years ago, it had not been destroyed, pursuant to Supreme Court Rule
37(20)(c). The PCC ordered that it not be destroyed and sought input on the
means by which Ms. Anderson could inspect it. This issue is complicated by
the fact that the ADO is closed, by virtue of the Supreme Court’s COVID-19
emergency order, that is, members of the public are not generally anthorized to
enter the ADO.
MPCCmnlidaedwhethzr.inﬂghtofthepmtlltulﬁon.ttmightbe
npptupdntewmm.Andmmmbmmicmpydtheﬂh. It
agked the ADO to weigh in on that option. The ADO took no position, but
indicated it is possible to allow electronic access. Mr. Bisasor, on behalf of Ms,
Andereon, seeks an slectronic copy of the file. Mr. Donais objects. His
oﬁoﬁmwmmgm&mmsum&uﬂmwmw.which
states that such a file is to be made “avaflable for public inspection.” Mr.
Dmdsa:guuthatthmaisnomthorltyﬂoramhpoueuaoopyofﬂw
ﬂle,dwbmicorctherwhe;itun,utbnlmguapuﬁtu.beinm.
Further, Mr. Donais argues, and the ADO agrees, that the dismissed case has
10 apparent relevance to the matter pending before the CSC.,
mePOChunobuiatodehmﬁnewhetbu-theoldereueilrelevent,
nor is that & material issue. As the PCC reads the confidentiality rules,
relevance is not a requisite to the ability to inspect a file. However, the PCC
agrees with Mr. Donais that the rule does not clearly authorize the person
aeeﬂngminspectthe.ﬂeMpmit.eopyit,oramittoﬂmirmputu.
Accordingly, the PCC will not allow the ADO to transmit the fle to Ms.
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Anderson or Mr. Bisasor by electronic means,

Within fifteen: days of this order, the ADO shall afford Mr. Donais access
tothedismlnedmletodehmminewhatherhebelimanymwdﬂlhmldbe
redacted. For the sake of expediency — and because Mr. Donais is not &
member of the public seeking to inspect the file - the ADO can transmit the file
to Mr. Donais by electronic means if he or his counsel request.

Within thirty days after Mr. Donais reviews the file, the ADO shall afford
Ms. Anderson the opportunity to inspect it. This inspection shall ocour by
appointment at the ADO. Mr. Bisasor and Ms. Anderson must follow all orders
mddirec&mdthem,mdudhglnmlgmmuﬁom,lndmy
security measures deemed appropriate by the ADO.

The file may be inspected. Mr. Bisasor and Ms. Anderson mey look at it.
They may take notes. They may not copy it, photograph i, scan it, or
otherwise attempt to remove the file or an image of the file from the ADO.

If Mr. Bisasor or Ms, Anderson wish to present any portion of this file to
the C8C, they may, within seven days of their inspection, file a motion before
the PCC explaining why any portion of this file should be provided to the CSC.
Mr. Donais ghall have ten days to object to any such motion.

/8/ David M, Rothstein

Date: October 28, 2020 David M. Rothstein
Chair

cc: Brian R. Moushegian, General Counasel
Mark P. Cornell, Deputy General Counsel
Russell F. Hillard, Esquire
Andre Bisasor

Complaint Screening Committee
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NEw HAMPSHIRE SUPREME COURT EXHIBIT
PROFESSIONAL CONDUCT COMMITTEE i 6
a commilttee of the attomey discipline system

David M. Rathsiein, Chair
Heather E. Krans, Vice Chair
Elaine Holden,* Vice Chair

* hon atturmey member
Barbara J. Guay, Lepal Assistant

Donais, Craig S. advs. Attorney Discipline Office 2020-011

QOrder

The issue before the Committee is the request of the Complainant,
Natalie Anderson, through her attorney-in-fact, Andre Bisasor, to review a file
located at the Attorney Discipline Office. The file relates to a grievance against
Attorney Donais that was dismissed.

In a prior order, the Committee stated that the Complainant and Mr.
Bisasor could inspect the file at the ADO at & mutually agreeable time. Emails
indicate that the ADO tried to make these arrangements. Mr. Bisasor, instead
of seizing the opportunity to review the file, responded that medical conditions
and his distance from the ADO in Concord prevented this from occurring,

The Committee invited the ADO and Attorney Donais to weigh in on the
matter. The ADO suggested that the file could be sent to the Complainant via
an encrypted PDF. Attorney Donais objected to such an accommodation on
three grounds. First, as he had previously argued, the Supreme Court Rules
do not allow the ADO to send a copy of the file outside the office in any format.

Becond, the Complainant offered nothing to substantiate the claim of & medical
Pagel1of 3
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condition. Third, the Complainant does not live far from Concord and had
apparently travelled a greater distance in furtherance of unrelated Itigation.

The Committee discuseed this matter at its mesting on November 17,
2020. It found, as it had bedore, that under Supreme Court Rule 37(20){b), this
file is available for “public inspection.” It affirmed its prior decision that
“Inspection” means the file can be viewed at the ADO. The rule striles an
appropriate balance between the public's ability to inspect the file and the
attorney’s rights of confidentiality with respect to the documents in it. ‘The
Committee does not construe it to mean that the fils can be transmitted to a
munbuofthepubﬁcforh:pecﬂonwtﬂdztheoﬁee,menuypmdmr.or
otherwise.

To the extent that the Complainant seeks to make a case for an
exceptional accommodation or exemption, the Committee was not persuaded.
Neither the Complainant nor her attorney-in-fact described a medical condition
that would prevent their travel to Concord. The Committes noted that Mr.
Bisasor apparently lives in Chelmsford, Massachusetts, which is closer to
Cancord (approximately fifty milee} than are several towns and cities in New
Hempshire. A New Hampehire resident who lives in Keene or Portemouth
would have to travel a greater distance to inspect a file at the ADO. Moreover,
ﬂ:ecnmphinmthuﬁmmdatbaquhdpnnepxmdinpawnnchmey
Donails knowing that if the complaint was docketed, and referred to
Disciplinary Counsel, and scheduled for a hearing on its merits, her and Mr.
Bisasor would have had to travel to Concord to prosecute it. Indeed, attomeys,
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complajnants and witnesses from New Hampshire and Massachusetts do this
all the time,

For these reasons, the Committee’s prior order on access to this Sle
stands. The Complainant and Mr. Bisasor can access to the file under the
terms of that order.

mmhmmcﬂlmyquelﬂmofwhethmprmudinpbefmethe
Screening Comumittee are stayed. This Committee was asked to intercede in
the matters before the Screening Committee, and it declined to do so. Whether
a matter before the Screening Committee is stayed is for that committee to
decide.

/8/ David M, Rothstein

Dats: November 19, 2020 David M. Rothstein
Chair

cc:  Brian R. Moushegian, General Counsel
Mark P. Cornell, Deputy General Counsel
Russell F. Hilliard, Esquire
Andre Bisasor
Caomplaint Screening Committee
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Rule 37A(ll1)(a)(2) — Formal Proceedings; Format of Pleadings and Documents

Background:

Rule 37A(lll) governs formal disciplinary proceedings, i.e., the litigation phase of a discipline
matter that has been referred from the Complaint Screening Committee to Disciplinary
Counsel. These Rules, however, are not exhaustive in that they do not address all litigation
tools and procedural requirements. For example, the Rule contains no 10-day deadline for
responding to a motion, no references to motions to compel, etc.

This flexibility is consistent with the notion that disciplinary matters are sui generis, and not
properly characterized as solely civil in nature. Nonetheless, there are instances where the
absence of certain procedural rules in Rule 37 has caused significant delay in proceedings and
waste of judicial resources. Recently, a Respondent simply ignored discovery requests from the
ADO over a year after a Notice of Charges issued. After the ADO’s motion to compel was
granted by the Hearing Panel Chair, and an Order issued, the Respondent violated the Order.
He then failed to appear for a duly noticed deposition. This was a case that eventually led to a
9-day hearing with 13 witnesses. This Respondent had filed an Answer (and thus did not
default on the charging document), but essentially ceased participating in the process.

Respondents in disciplinary matters have a duty to cooperate with the discipline authority
under Rule 8.1. Though the disciplinary rules need not exhaustively parallel civil procedure
rules, the ADO believes that it should have the power to file a motion for conditional default
where a Respondent simply ceases to cooperate in the discovery process. This procedure
would be that currently set forth in Superior Court Rule 29(d), and would include the time
frame therein to allow a Respondent to cure the conditional default and avoid a final default.

Current Rule:
Rule 37A(l11)(b)(5)(F) — Discovery

(5) Discovery.

(A) Discovery shall be available to the disciplinary counsel. Discovery shall also be available to
the respondent, provided that an answer has been filed. All such requests shall be in writing.

(B) On written request the following information, if relevant or reasonably calculated to lead to
the discovery of admissible evidence in the matter, and if within the possession, custody or
control of the disciplinary counsel, the respondent or respondent’s counsel, is subject to
discovery and shall be made available for inspection and copying as set forth in this rule:

(i) A writing or any other tangible object, including those obtained from or belonging to the
respondent;

(i) Signed written statements, or taped statements, if any, by any witness, including the
respondent;
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(iii) Results or reports of mental or physical examinations and of scientific tests or
experiments made in connection with the matter;

(iv) Names, addresses and telephone numbers of all persons known to have relevant
information based on personal knowledge about the matter, including a designation by the
disciplinary counsel and respondent as to which of those persons will be called as witnesses;

(v) Police reports and any investigation reports generated by any agency other than the
attorney discipline office;

(vi) Names and address of each person expected to be called as an expert witness, the
expert’s qualifications, the subject matter on which the expert will testify, a copy of all
written reports submitted by the expert or, if none, a statement of facts and opinions to
which the expert will testify and a summary of the grounds for each opinion; and

(vii) If disciplinary counsel or the respondent are unable to agree on discovery issues, a
request must be made for a pre-hearing conference.

(C) This rule does not require discovery of a party’s work product consisting of internal reports,
memoranda or documents made by that party or that party’s attorney or agents in connection
with a disciplinary proceeding. Nor does it require discovery of statements, signed or unsigned,
made by respondent to respondent’s attorney or that attorney’s agents. This rule does not
authorize discovery of any internal materials or documents prepared by the attorney discipline
office.

(D) Depositions shall be permitted in any matter to preserve the testimony of a witness likely to
be unavailable for hearing due to death, incapacity or if otherwise agreed to by the parties. If
disciplinary counsel or the respondent deem it necessary to take any other depositions, a
request must be made for a pre-hearing conference.

(E) Discovery shall be made available within thirty (30) days after receipt of a written request
therefor. A party’s obligation to provide discovery is a continuing one. If, subsequent to
compliance with a request for discovery, a party discovers additional names or statements of
witnesses or other information reasonably encompassed by the initial request for discovery,
the original discovery response shall be promptly supplemented accordingly. In any case in
which a pre-hearing conference has been held, the case management order shall set forth the
time period within which all discovery shall be completed.

(F) Any discoverable information which is not timely furnished either by original or
supplemental response to a discovery request may, on application of the aggrieved party, be
excluded from evidence at hearing. The failure of the disciplinary counsel or respondent to
disclose the name and provide the report or summary of any expert who will be called to testify
in accordance with prior agreement of the parties or as provided in the case management order
at least twenty (20) days prior to the hearing date shall result in the exclusion of the witness,
except on good cause shown.
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Proposed Amendment:

(F) Any discoverable information which is not timely furnished either by original or
supplemental response to a discovery request may, on application of the aggrieved party, be
excluded from evidence at hearing. The Attorney Discipline Office may move for conditional
default if a Respondent fails to timely furnish discovery or appear at a duly noticed deposition,
by complying with the procedure for conditional default as set forth in the Rules for Superior
Courts. The failure of the disciplinary counsel or respondent to disclose the name and provide
the report or summary of any expert who will be called to testify in accordance with prior
agreement of the parties or as provided in the case management order at least twenty (20)
days prior to the hearing date shall result in the exclusion of the witness, except on good cause

shown.
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Annulments: Rule 37A(V)

Background:

The Professional Conduct Committee (“PCC”) recently considered a request to annul previous
discipline by an attorney who had received a public censure in 2011 for violating Rule of
Professional Conduct 1.3 (Diligence) by failing to cure a conditional default and thereby
allowing a final default judgment to be entered. The PCC denied the request to annul, finding
that Rule 37(V)’s plain language allows annulments only for admonitions (under previous rules)
and reprimands. The PCC’s Order dated November 19, 2020 is attached hereto as Exhibit 7.
The Order states, in pertinent part, “[t]he Committee suggests that the ADO considers
proposing a change to the language of Rule 37A(V), to broaden its discretion to consider
annulment in a slightly larger range of circumstances.”

The ADO's proposed revision would allow individuals to move to annul public censures in
addition to reprimands, but would lengthen the time period an individual must wait to request
annulment for public censures to 10 years.

Public censures are generally imposed for negligent conduct that has caused some form of
harm (but not serious harm). They are not imposed for knowing or intentional misconduct,
which would generally result in suspension or disbarment. That said, public censures are a
more serious sanction than a reprimand. Requiring individuals to wait the additional time
before seeking an annulment for a public censure gives the ADO and the PCC a window of time
to ensure the individual has not engaged in any further misconduct during the 10 year period.

Current Rule:

(V) Annulment
(a) When Annulment May Be Requested.

A person who has been issued an admonition (under prior rules), or reprimand may at
any time after five (5) years from the date of the admonition or reprimand apply to the
professional conduct committee for an order to annul the admonition or reprimand. A
person against whom a complaint has been filed which has resulted in a finding of no
misconduct, may also apply to the professional conduct committee for an order to annul the
record at any time after five (5) years from the date of the finding of no misconduct.

(b) Matters Which May Not Be Annulled.

Notwithstanding the foregoing, an order of annulment will not be granted except upon
order of the supreme court if respondent’s misconduct included conduct which constitutes
an element of a felony or which included as a material element fraud, fraudulent
misrepresentation, dishonesty, deceit, or breach of fiduciary duty.

(c) Consideration of Other Complaints.
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When application has been made under subsection (a), the professional conduct
committee may consider any other complaints filed against the respondent and any other
relevant facts.

(d) Effect of Annulment.

Upon entry of the order, the respondent shall be treated in all respects as if any
admonition or reprimand had not been rendered, except that, upon conviction of any other
violation of the rules of professional conduct after the order of annulment has been entered,
the previous admonition, or reprimand may be considered by the professional conduct
committee or the supreme court in determining the discipline to be imposed.

(e) Sealing of Records of Annulment.

Upon issuance of an order of annulment, all records or other evidence of the existence
of the complaint shall be sealed, except that the attorney discipline office may keep the
docket or card index showing the names of each respondent and complainant, the final
disposition, and the date that the records relating to the matter were sealed.

(f) Disclosure of Annulled Matter.

Upon issuance of an order of annulment, the component parts of the attorney
discipline systems shall not thereafter disclose the record of the complaint which resulted in
a finding of no misconduct, admonition, or reprimand, except as permitted by section (V)(d)
of this rule, and the respondent shall be under no obligation thereafter to disclose the
admonition or reprimand.

(g) Denial of Request for Annulment.

Upon denial of an order of annulment, the respondent may appeal to the supreme
court within thirty (30) days of the date of receipt of the denial. The appeal shall not be a
mandatory appeal. Upon such appeal, the burden shall be upon the respondent to show that
the professional conduct committee’s exercise of its discretion in denying the order of
annuiment is unsustainable.

Proposed Amendment:

The ADO proposes the following amendment to subsection (V)(a) of Rule 37A:

(V) Annulment
(a) When Annulment May Be Requested.

A person who has been issued an admonition (under prior rules), or reprimand
may at any time after five (5) years from the date of the admonition or reprimand
apply to the professional conduct committee for an order to annul the admonition or
reprimand. A person against whom a complaint has been filed which has resulted in a
finding of no misconduct, may also apply to the professional conduct committee for
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an order to annul the record at any time after five (5) years from the date of the
finding of no misconduct. A person who has been issued a public censure may at any
time after ten (10) years from the date of the public censure apply to the professional
conduct committee for an order to annul the public censure.

This proposed amendment would not create any need to amend Rule 37.
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ORDER ON REQUEST TO ANNUL

Michael D. Hater moved to annul a censure in the above-numbered
matter. The Attorney Discipline Office objected, citing Supreme Court Rule
37A(V)(a), which states that cnly that misconduct which resulted in a sanction
of a reprimand, or lower, is eligible for annulment. Mr. Hatem conceded the
point but argued that Supreme Court Rule 37A(V)(b) allowed the Committee to
annul misconduct that resulted in a censure. Rule 37A(V)(b) states that
findings of misconduct cannot be annulled “if respondent’s misconduct
included conduct which constitutes an element of a felony or which included
as a material element fraud, fraudulent misrepresentation, dishonesty, deceit,
or breach of fiduciary duty.” He reasons that the provision affords the
Committee the power to annul misconduct which is more serious than that
which would be resolved with a reprimand.

The Professional Conduct Committee deliberated the matter at its
November 17, 2020 meeting. It agreed with Mr, Hatemn that conduct resulting
in a reprimand would be unlikely to have any of the features of the misconduct
described on Rule 37A(V)(b). However, the Committee also noted the terms of
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Rule 37A(V)(a), which states, “[a] person who has been issued an admonition
bmdupﬂnrnﬂu),orrepﬂmand'mpeﬁﬁmﬁrannuhnent. That language
is too clear and unambiguous for the Committee to overiook. The rule affords
no discretion to consider annulment of a censure. This is unfortunate in Mr.
mmtmmmmm.mtmammmm
misconduct occurred, but that misconduct did not appear to possess any of the
characteristics of the conduct described in Rule 37A(V)(b), and the 2005 case
whichmecommiﬁeehadmsﬂuedumawmﬂnghmhu.imdf,m
been annulled.
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a slightly wider range of circumstances. As the rule currently stands, the
Committee agrees with the ADO' position, and denies Mr. Hatem's petition to
anrnul.

November 19, 2020 £{S/ David M. Rothstein |

David M. Rothstain
Chair

cc:  Brian R. Moushegian, General Counsel
Michsel D. Hatem Eesquire
File



