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Proposed Amendment:

(20) Confidentiality and Public Access - Matters Initiated On Or After April 1, 2000:

Applicability Note: Section 20 shall apply to records and proceedings in all matters initiated on
or after April 1, 2000.

(a) The Attorney Discipline Office shall maintain a public file relating to a grievance or
referral.

(1) The public file shall not include:

(A) the work product, internal memoranda, and deliberations of the Attorney
Discipline Office, the Hearings Committee or the Professional Conduct Committee; or

(B) where a disciplinary matter is initiated by referral, or by a grievance from a non-
client, confidential information relating to the respondent attorney’s client or clients,
unless waived by the client or required by Order of the Supreme Court or Professional
Conduct Committee. Nothing in this provision, however, shall restrict a respondent
attorney’s ability to disclose otherwise confidential client information pursuant to
Rule of Professional Conduct 1.6 for purposes of defending him or herself in
disciplinary proceedings.

(2) The public file shall consist of:

(A) for non-docketed matters, the grievance, voluntary response(s) from the
respondent attorney, if any, the non-docket letter, the grievant’s request for
reconsideration and response(s) thereto, if any, and any written decision of the
Complaint Screening Committee;

(B) for docketed matters that are not referred to disciplinary counsel for formal
proceedings, the complaint, mandatory response(s) from the respondent attorney,
complainant’s or respondent’s requests for reconsideration, if any, and any
responses(s) thereto, and any written decision of the Complaint Screening Committee;
and

(C) for matters that result in formal proceedings, the documents referenced in the
index of record maintained by the Hearings and Professional Conduct Committees.

(3) The public file for matters covered by subsections (a)(2)(A),(B),(C) of this rule shall be
available for public inspection and copying at the expense of the member of the public
seeking such copies at a rate approved annually by the Professional Conduct Committee.

{aHb) Grievance outside the Jurisdiction of the Attorney Discipline System or Not Meeting the
Requirements for Docketing as a Complaint:
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(1) A grievance against a person who is not subject to the rules of professional conduct shall
be returned to the grievant. No file on the grievance will be maintained.

(2) Allrecordsand-materials The public file relating to a grievance determined by the
attorney discipline office or the complaint screening committee not to meet the
requirements for docketing as a complaint shall be available for public inspection and
copying at the expense of the member of the public seeking such copies {otherthan-werk
product-internal-memerandaand-deliberations} beginning 30 days after correspondence is
sent to the respondent attorney who is the subject of the grievance and the respondent
attorney has the opportunity to provide a reply to be filed in the public record. The records
and material shall be maintained at the attorney discipline office for two (2) years from the
date of the original filing. After this two-year period, the records shall be destroyed.

(3) Index of Complaints. The attorney discipline office shall maintain an index of complaints
docketed against each attorney, which shall contain pertinent information, including the
outcome of the complaint. No index of grievances that are not docketed as complaints shall
be maintained.

tb}(c) Grievance Docketed as Complaint: Alrecerds-and proceedings The public file relating to

a complaint docketed by the attorney discipline system shall be available for public inspection
and copying at the expense of the member of the public seeking such copies {otherthanwerk

preductinternal-memeorandaand-deliberations} upon the earliest of the following:

(1) When the Attorney Discipline Office general counsel, the complaint screening
committee or the professional conduct committee finally disposes of a complaint;

(2) When disciplinary counsel issues a notice of charges;

(3) When the attorney discipline office or the professional conduct committee files a
petition with the supreme court, except as provided by section (11) regarding resignations;
or

(4) When the respondent attorney, prior to dismissal of a complaint or the issuance of a
notice of charges, requests that the matter be public.

te}{d) Records may be destroyed after:
(1) three years of the date of notice of dismissal; or
(2) three years of the date of an annulment in accordance with Rule 37A; or
(3) five years after the death of the attorney-respondent.

{d}(e) Proceedings for Reinstatement or Readmission: When an attorney seeks reinstatement
or readmission pursuant to section (14), the Attorney Discipline Office shall maintain a public
file relating to such reinstatement or readmission. The public file shall not include the work
product, internal memoranda, and deliberations of the Attorney Discipline Office, the
Hearings Committee or the Professional Conduct Committee. The public file shall consist of
the documents referenced in the index of record maintained by the Hearings and Professional
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Conduct Committees. The public file relating to reinstatement or readmission shall be
available for public inspection and copying at the expense of the member of the public
seeking such copies at a rate approved annually by the Professional Conduct Committee. the
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te}(f) Proceedings Based upon Conviction or Public Discipline: If the investigation is predicated
upon a conviction of the respondent for a crime or upon public discipline imposed upon the
respondent in another jurisdiction, the entire file pertaining to the crime or the public
discipline, other than the work product, internal memoranda, and deliberations of the attorney
discipline system, shall be available for public inspection.

tf}(g) Proceedings Alleging Disability: All proceedings involving allegations of disability on the
part of a New Hampshire licensed attorney shall be kept confidential until and unless the
supreme court enters an order suspending said attorney from the practice of law pursuant to
section (10), in which case said order shall be public.

te}(h) Protective Orders: Proceedings involving allegations of misconduct by or the disability of
an attorney frequently require the disclosure of otherwise confidential or privileged
information concerning the complainant, a witness, the attorney, or other persons. In order to
protect the legitimate privacy interests of such persons, the professional conduct committee,
may, upon request, or on its own initiative, issue a protective order prohibiting the disclosure of
confidential, malicious, personal, privileged information or material submitted in bad faith.
Upon the filing of a request for a protective order, the information or material that is the
subject of the request shall be sealed pending a decision by the professional conduct
committee. The professional conduct committee shall act upon the request within a reasonable
time. Any person aggrieved by a decision on a protective order may, within thirty (30) days of
the decision, request that the supreme court review the matter. The material in question shall
remain confidential after the committee has acted upon the request for protective order until
such time as the court has acted or the period for requesting court review has expired.

(i) Disclosure to Authorized Agency: The attorney discipline office may disclose relevant
information that is otherwise confidential to agencies authorized to investigate the
qualifications of judicial candidates, to authorized agencies investigating qualifications for
admission to practice or fitness to continue practice, to law enforcement agencies investigating
qualifications for government employment, to the New Hampshire Public Protection Fund, and
to law enforcement agencies authorized to investigate and prosecute violations of the criminal
law. If the attorney discipline office decides to answer a request for relevant information, and if
the attorney who is the subject of the request has not signed a waiver permitting the
reguesting agency to obtain confidential information, the attorney discipline office shall send to
the attorney at his or her last known address, by certified mail, a notice that information had
been requested and by whom, together with a copy of the information that the attorney
discipline office proposes to release to the requesting agency. The attorney discipline office
shall inform the subject attorney that the information shall be released at the end of ten (10)
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days from the date of mailing the notice unless the attorney obtains a supreme court order
restraining such disclosure. Notice to the attorney, as provided in this section, shall not be
required prior to disclosure of relevant information that is otherwise confidential to the New
Hampshire Public Protection Fund or to law enforcement agencies authorized to investigate
and prosecute violations of the criminal law.

tHj) Disclosure to Supreme Court for Rule 36 Review: The attorney discipline office shall
disclose relevant information that is otherwise confidential to the supreme court, upon its
request, in connection with the court’s review of applications under Supreme Court Rule 36.

{3 k) Disclosure to National Discipline Data Bank: The clerk of the supreme court shall
transmit notice of all public discipline imposed on an attorney by the supreme court or the
professional conduct committee (upon notice from said committee), or the suspension from
law practice due to disability of an attorney, to the National Discipline Data Bank maintained by
the American Bar Association.

HHl) Disclosure to Lawyers Assistance Program: The Attorney Discipline Office shall have the
power to disclose otherwise confidential information to the New Hampshire Lawyers Assistance
Program whenever the Attorney Discipline Office determines that such disclosure would be in
the public interest.

#H{m) Duty of Participants: All participants in the proceedings shall conduct themselves so as
to maintain the confidentiality mandated by this rule.

Nothing in this section prevents a grievant from disclosing publicly the underlying conduct of an
attorney which he or she believes violates the rules of professional conduct or is otherwise
inappropriate. The immunity from civil liability provided by section (7) does not apply to such
disclosures. This section does prohibit a grievant, however, from disclosing publicly the fact that
a grievance or complaint against the attorney about the conduct had been filed with the
attorney discipline system pending the grievance or complaint becoming public in accordance
with the provisions of this section.

tm(n) Violation of Duty of Confidentiality: Any violation of the duty of confidentiality imposed
by section (20) may result in action of the professional conduct committee at the request of the
non-violating party or on its own motion. That action may consist of opening the file and the
proceedings earlier than would have been the case under section (20), terminating the
proceedings with or without public comment, or such other action as the professional conduct
committee deems appropriate in the circumstances.

(o) With respect to records to be made available for public inspection under this Rule or
Rule 37A, final disciplinary decisions of the professional conduct committee and the supreme
court shall be made available for public inspection electronically via the internet; all other
records shall be made available for public inspection and copying at the expense of the
member of the public seeking such copies at a rate approved annually by the Professional

Conduct Committee. ferpublicinspection-only-atthe attornaydisciplineoffice:



