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QUESTION PRESENTED 

Whether the court erred by denying O’Brien’s motion to 

suppress the motor vehicle stop. 

Issue preserved by O’Brien’s motion to suppress and the 

court’s order.  A32*-A47. 

 
* Citations to the record are as follows: 
“A” refers to the Addendum to this brief; 

“S” refers to the transcript of suppression hearing held on June 4, 2021; 

“T” refers to the transcript of jury trial held on December 7, 2021. 
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STATEMENT OF THE CASE 

LeeAnn O’Brien was charged in the Merrimack County 

Superior Court with possession of buprenorphine (suboxone) 

and control of a vehicle in which a controlled drug 

(buprenorphine) was kept.  T 4.  The drugs were found during 

a motor vehicle stop on March 1, 2020.  A32. 

O’Brien filed a motion to suppress, A38-A47, which the 

court (Kissinger, J.) denied after a hearing.  A32-A37.  After a 

jury trial on December 7, 2021, O’Brien was convicted of both 

charges.  T 83-84. 

She was sentenced on both charges to concurrent 

sentences of ninety days in jail, all suspended for four years.  

A51-A56.  On the felony, she was also sentenced to two years 

of probation, a suspended fine, and an evaluation by a 

licensed drug and alcohol counselor.  A51-A53. 
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STATEMENT OF THE FACTS 

Facts about the motor vehicle stop 

 Hooksett Police Department Officer Brandon Carleton 

testified similarly at the suppression hearing and at trial 

about stopping O’Brien’s car.  S 4-21; T 10-35; see also A32-

A33 (trial court’s factual findings after suppression hearing).   

 On March 1, 2020, Carleton was on patrol in the area of 

Bell Avenue and Alice Avenue.  S 5-6; T 11-13; A32.  At that 

intersection is a gas station.  S 5; T 12-13; A32.  Carleton saw 

O’Brien at the gas station looking at a malfunctioning license 

plate light on her car.  S 11; T 20; A32.  He pulled over to wait 

for her to exit the gas station so he could stop her.  S 11-12.  

He testified that he wanted to stop her to inform her of the 

license plate light problem.  T 21; A32.  When he turned on 

his lights, O’Brien pulled over immediately on Bell Avenue.  S 

7, 19; T 13.   

Carleton testified that the light illuminating the left side 

of her license plate was out, but the light on the right side 

was functioning.  S 6, 12; A32.  He could read the plate 

sufficiently to call it in to dispatch.  S 12; T 24.  He testified 

that his headlights illuminated the license plate, but he did 

not know whether he would have been able to see the plate 
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without his headlights.  S 12-13.  He did not recall whether it 

was dark out1.  S 7-8.   

Carleton testified that, when he approached O’Brien in 

the driver’s seat, he immediately smelled freshly burnt 

marijuana coming out the window.  S 8, 10, 17; T 13; A33.  

O’Brien provided her license and registration.  S 8; T 13.   

Carleton informed O’Brien of the reason for the stop and 

she indicated she knew of the problem with the license plate 

light, as she had just been informed of it at the gas station.  S 

8; T 22, 25; A33.  He asked her about the smell of marijuana 

and she said she had smoked some earlier in the day.  S 9-

10; T 13, 25; A33.  When asked, she denied that there was 

any marijuana or other drugs in the car.  Id.  Because O’Brien 

was from Massachusetts, Carleton informed her that 

marijuana is illegal in New Hampshire.  S 15. 

Carleton asked if he could search the car for any drugs 

and he testified that she consented to a search.  S 9; T 13-14; 

A33.  He called for another officer to come to the scene to 

witness the search, a process that took five to ten minutes.  S 

9; T 14, 27; A33.  Once the other officer arrived, he stood with 

O’Brien at the rear of her car while Carleton searched.  S 9, 

19; T 14, 27-28; A33. 

 
1 He testified at the suppression hearing that the stop occurred at 7:15, but he 

did not specify whether it was a.m. or p.m.  S 5.  Nor did he testify that the stop 
took place during the evening or at night.  When asked whether it was a “slow 

night,” he replied, “Not necessarily.”  S 12.  At trial, he testified that the stop was 

at 7:15 p.m.  T 12.  See also A32 (trial court finding that it was 7:15 p.m.). 
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While searching the car, Carleton found a purse on the 

back seat.  S 9-10; T 15; A33.  The purse contained O’Brien’s 

social security card.  Id.  At the bottom of the purse, Carleton 

found two wrappers that contained pill fragments he 

identified as suboxone.  Id.  When Carleton questioned her 

about it, O’Brien said the purse was hers, that she knew the 

pills were suboxone, and that she was holding them for her 

brother.  S 10; T 15-16; A33.  Carleton arrested O’Brien.  S 

10; T 16; A33. 

Carleton saw no indications that O’Brien was impaired.  

S 19.  Carleton did not find any marijuana in the car.  S 17-

18. 

Additional facts from trial 

Carleton brought O’Brien to the station and advised her 

of her Miranda rights.  T 16-17.  O’Brien again said that it 

was her purse, the pills were suboxone, and that they 

belonged to her brother.  T 18, 34.  O’Brien offered similar 

testimony at trial.  T 56-58.  The pills were tested at the state 

laboratory and confirmed as buprenorphine, also known as 

suboxone.  T 36-42. 



 

 

10 

SUMMARY OF THE ARGUMENT 

The officer did not have reasonable and articulable 

suspicion that O’Brien violated any motor vehicle laws when 

he initiated the stop.  Because a light at the right of her 

license plate was functioning and the officer had no difficulty 

seeing the characters on her plate, she did not violate RSA 

266:44.  That statute does not require every piece of 

equipment associated with the license plate light or lights to 

be functioning, so long as the plate is visible. 

Even if the motor vehicle equipment violation stop was 

valid, the officer unlawfully expanded the scope of the stop by 

engaging in a discussion about drugs, based solely on the 

smell of freshly burnt marijuana.  As this Court found in 

State v. Francisco Perez, 173 N.H. 251 (2020), given the 

decriminalization of small amounts of marijuana, that 

observation cannot solely provide reasonable and articulable 

suspicion. 

Finally, O’Brien gave consent to search while she was 

being unlawfully detained.  All fruits of the stop should be 

suppressed. 
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I. THE COURT ERRED IN DENYING O’BRIEN’S MOTION 
TO SUPPRESS THE FRUITS OF THE MOTOR VEHICLE 
STOP. 

O’Brien filed a motion to suppress the fruits of the 

motor vehicle stop.  A38-A47.  Among other points, she 

argued that the stop was unlawful because her license plate 

was readable.  A39-A40.  She cited State v. Hight, 146 N.H. 

746 (2001), and argued that her consent to search was not 

valid under the circumstances of the stop.  A39-A41. 

The State objected, arguing that the stop was valid 

under RSA 266:44.  A48-A50.  The State also argued that the 

“conversation” between Carleton and O’Brien after the motor 

vehicle stop did not impermissibly expand the scope of the 

stop, because the odor of marijuana justified questioning 

about drugs in the car, and that her consent was valid.  A49. 

The court denied the motion to suppress.  A32-A37.  It 

found that the stop was valid under RSA 266:44.  A35.  It 

also found that Carleton was justified in asking O’Brien about 

drugs based on the odor of marijuana, citing State v. 

Francisco Perez, 173 N.H. 251 (2020).  A36.  It therefore 

concluded that her consent was valid.  A35-A37.  In so ruling, 

the court erred. 

The State bears the burden of proving a valid seizure.  

State v. Parker, 127 N.H. 525, 529 (1985).  The State also 

bears the burden of establishing “that the scope of an 

otherwise valid stop was not exceeded.”  State v. Morrill, 169 
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N.H. 709, 716 (2017).  Finally, the State bears the burden of 

proving that any taint to a defendant’s consent from an illegal 

seizure has been “purged or attenuated.”  Id.  When reviewing 

a court’s order on a motion to suppress, this Court accepts 

the court’s “factual findings unless they lack support in the 

record or are clearly erroneous.”  State v. Monegro-Diaz, ___ 

N.H. ___ (slip op. at 3)(decided June 14, 2022).  The Court 

reviews legal conclusions de novo.  Id. 

 

A. The officer did not have a valid basis to stop 
O’Brien’s car. 

Part I, Article 19 of the New Hampshire Constitution 

and the Fourth Amendment to the United States Constitution 

prohibit unreasonable searches and seizures.  “The essential 

purpose of the Federal and State constitutional prescriptions 

against unreasonable searches and seizures is to impose a 

standard of ‘reasonableness’ upon the exercise of discretion by 

government officials to safeguard the privacy and security of 

individuals against arbitrary invasions.”  Francisco Perez, 173 N.H. 

at 257 (quotation and ellipsis omitted). 

“A warrantless seizure is per se unreasonable unless it 

falls within a recognized exception to the warrant 

requirement.”  Monegro-Diaz, (slip op. at 3).  A traffic stop is a 

seizure which can fall under the investigatory stop exception 

to the warrant requirement.  Id.  “The scope of . . . an 

investigative stop must be carefully tailored to its underlying 
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justification, must be temporary, and last no longer than is 

necessary to effectuate the purpose of the stop.”  Francisco 

Perez, 173 N.H. at 257; see also Morrill, 169 N.H. at 715 (“A 

traffic stop is a ‘seizure’ even though the purpose of the stop 

is limited and the resulting detention quite brief.” (quotation 

and ellipsis omitted)).   

“To undertake an investigatory stop that is consistent 

with the State Constitution, the officer must have reasonable 

suspicion – based upon specific, articulable facts taken 

together with rational inferences drawn from those facts – 

that the particular person stopped has been, is, or is about to 

be engaged in criminal activity.”  Monegro-Diaz, (slip op. at 3).  

“To determine the sufficiency of an officer’s suspicion,” the 

Court “consider[s] the articulable facts in light of all 

surrounding circumstances, keeping in mind that a trained 

officer may make inferences and draw conclusions from 

conduct that may seem unremarkable to an untrained 

observer.”  Id. at 3-4.  However, deference to the police 

officer’s observations “should not be blind.”  Francisco Perez, 

173 N.H. at 259. 

“A reasonable suspicion must be more than a mere 

hunch.”  Monegro-Diaz, (slip op. at 4).  “The articulated facts 

must lead somewhere specific, not just to a general sense that 

this is probably a bad person who may have committed some 

kind of crime.”  Id.  “The officer’s suspicion must have a 
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particularized and objective basis to warrant that intrusion 

into protected privacy rights.”  Id. 

Carleton testified that he stopped O’Brien because her 

left license plate light was not working.  The State argued, 

and the court found, that this stop was justified by RSA 

266:44, “Tail Lamp and Reflectors.”  That statute provides2: 

[1] Every motor vehicle and trailer or 

any combination of vehicles, when on 
the ways of this state at night, shall 
have on the rear thereof, and to the left 
of the axis thereof, one lamp displaying 
a red light visible for a distance of at 
least 1000 feet to the rear of such 

vehicle, and a white light illuminating 
the registration plate of such vehicle so 
that the characters thereon shall be 
visible for a distance of at least 50 feet, 

except that passenger cars 
manufactured or assembled after 

January 1, 1952, shall have at least 2 
tail lamps, one to either side of the axis 
thereof.  [2] On a combination of 
vehicles, only the tail lamps on the 
rearmost vehicle need actually be seen 
from the distance specified.  [3] On 

vehicles equipped with more than one 
tail lamp, the lamps shall be mounted 
on the same level and as widely spaced 

laterally as practicable.  [4] All tail 
lamps on any vehicle shall be located 
at a height of not more than 72 inches 

nor less than 20 inches from the 

 
2 For purposes of the later discussion of the statute, the sentences have been 

numbered, though these numbers do not appear in the statute itself. 
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ground, measured from the ground to 
the center of the reflector, and shall be 
placed in such a manner as to indicate 
the extreme width of the vehicle and 

load and to reflect rays of light thrown 
upon such reflector.  [5] The visibility 
of such reflectors shall not be impaired 
at any time.  [6] Whenever a vehicle is 
manufactured with multiple tail lamps 

or multiple bulbs or filaments in the 

tail lamps, each of the lamps, bulbs, or 
filaments and any other exterior 
lighting equipment with which the 
vehicle was manufactured shall be in 
working order. 

The interpretation of a statute presents a question of 

law, which this Court reviews de novo.  State v. Parr, ___ N.H. 

___ (slip op. at 3)(decided March 17, 2022).  “In matters of 

statutory interpretation, the intent of the legislature is 

expressed in the words of the statute considered as a whole.”  

Id.  The Court will “first look to the language of the statute 

itself, and, if possible, construe that language according to its 

plain and ordinary meaning.”  Id.  The Court interprets 

“legislative intent from the statute as written and will not 

consider what the legislature might have said or add language 

the legislature did not see fit to include.”  Id.  The Court 

interprets “statutes in the context of the overall statutory 

scheme and not in isolation.”  Id.  “A statute will not be 

construed so as to lead to absurd consequences.”  Id. at 4 

(quotation and brackets omitted). 
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RSA 266:44 deals primarily with tail lamps and 

reflectors, items designed to ensure that the car is visible 

from the rear at night from a sufficient distance.  The statute 

makes clear that tail lamps refer to the lights that are found 

on modern cars at the left and right edges of the rear of the 

car.  See, e.g., sentence 4.  Sentences 2, 3, and 4 deal 

exclusively with tail lamps.  Sentence 5 deals with the 

reflectors associated with tail lamps.  The first and last 

sentences also explicitly mention tail lamps.  The statute’s 

title – Tail Lamps and Reflectors – supports the interpretation 

that the statute deals primarily with tail lamps and reflectors.  

See, e.g., State v. Gunnip, 174 N.H. 778, 782 (2022)(“While 

the title of a statute is not conclusive of its interpretation, it 

provides significant indication of the legislature’s intent in 

enacting the statute.” (quotation omitted)). 

The only explicit reference to license plate lights in RSA 

266:44 is found in the first sentence.  That provision requires 

that every motor vehicle traveling on a way “at night, shall 

have on the rear thereof . . . a white light illuminating the 

registration plate of such vehicle so that the characters 

thereon shall be visible for a distance of at least 50 feet.” 

The evidence at the suppression hearing did not 

establish a violation of this provision.  Carleton testified that 

he pulled the car over because the light on the left side of the 

license plate was not working.  However, the light at the right 
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side of the license plate was working, thus satisfying the 

statute’s requirement that each car have “a . . . light 

illuminating” the license plate.   

In addition, Carleton did not testify that the left plate 

light problem caused the characters on O’Brien’s plate to be 

invisible within 50 feet.  Rather, he testified that he could see 

the characters on her plate when behind her car and he was 

unsure whether their visibility was impaired by the left plate 

light problem. 

Finally, no other evidence established a violation of this 

provision.  For example, there was no evidence that the 

working right plate light was a color other than white.  Nor 

did the State admit evidence that O’Brien was operating her 

car “at night.”  See RSA 208:8 (illegal night hunting, defining 

applicable time period); RSA 215-A:4-a (defining “night hours” 

for purposes of off highway recreational vehicle regulations); 

RSA 635:1, III (defining “night” for purposes of burglary 

statute). 

The State may argue that the concluding sentence of 

RSA 266:44 requires that all lights, including plate lights, 

with which a vehicle is manufactured must be working.  That 

sentence provides that “[w]henever a vehicle is manufactured 

with multiple tail lamps or multiple bulbs or filaments in the 

tail lamps, each of the lamps, bulbs, or filaments and any 

other exterior lighting equipment with which the vehicle was 
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manufactured shall be in working order.”  The plain language 

of this sentence does not support an interpretation that it 

includes plate lights within its mandate. 

The subject of the sentence is vehicles manufactured 

“with multiple tail lamps or multiple bulbs or filaments in the 

tail lamps.”  The object of the sentence, i.e., what the subject 

vehicles must have in working order, are “each of the lamps, 

bulbs, or filaments and any other exterior lighting equipment 

with which the vehicle was manufactured.”  Thus, the phrase 

“and any other exterior lighting equipment with which the 

vehicle was manufactured” expands the list of equipment that 

must be in working order for those vehicles that have 

“multiple tail lamps or multiple bulbs or filaments in the tail 

lamps.” 

“Under the principle of ejusdem generis, “where general 

words follow an enumeration of persons or things, by words 

of a particular and specific meaning, such general words are 

not to be construed in their widest extent, but are to be held 

as applying only to persons or things of the same kind or 

class as those specifically mentioned.”  State v. Proctor, 171 

N.H. 800, 806 (2019)(quotation omitted).  Here, the catchall 

phrase is used to describe what types of equipment a car 

must have in working order as it relates to tail lamps. 

Had the legislature intended the phrase “any other 

exterior lighting equipment with which the vehicle was 
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manufactured” to include a requirement that all plate lights 

be functional, the legislature would have added it to the 

subject of the sentence.  For example, had the legislature 

intended that result, it would have passed a law that required 

“for all vehicles manufactured with multiple tail lamps and/or 

license plate lamps, all equipment associated with those 

devices shall be in working order.” 

To read the statute as applying the phrase “any other 

exterior lighting equipment with which the vehicle was 

manufactured” to apply to any kinds of lights, including plate 

lights would lead to an absurd result.  The requirement to 

have all lights in working order would apply only to vehicles 

“manufactured with multiple tail lamps.”  There is no reason 

to only require a car to have all lights in working order if the 

car has multiple tail lamps. 

Finally, the statutory scheme supports the 

interpretation that the phrase “any other exterior lighting 

equipment with which the vehicle was manufactured” as used 

in RSA 266:44 applies only to equipment related to tail lamps.  

The legislature has enacted a similar requirement that all 

related equipment be functioning in RSA 266:38, which 

governs stop lamps.  Had the phrase as used in RSA 266:44 

applied to all lighting equipment of any kind, including plate 

lights, there would have been no need for the legislature to 
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enact the requirement again in the statute governing stop 

lamps.   

In addition, several statutes allow for additional vehicle 

lighting.  See, e.g., RSA 266:37 (permitting spot lamps and 

auxiliary lamps); RSA 266:41 (permitting back-up lamps); 

RSA 266:45-a (permitting “additional lighting equipment”).  

Because these statutes permit but do not require these types 

of lighting, it would be absurd to require, under RSA 266:44, 

that those types of optional lighting be in working order. 

The plain language of RSA 266:44 compels the 

conclusion that the final sentence does not apply to plate 

lights.  However, if the Court disagrees, given the reasonable 

interpretation that the final sentence of the statute only 

applies to lighting equipment associated with tail lamps, the 

statute only ambiguously applies to O’Brien’s situation: where 

a car has one working plate light.  See, e.g., State v. Folds, 

172 N.H. 513, 524 (2019)(where two interpretations are 

reasonable, statute is ambiguous).  This Court will consider 

legislative history when statutory language is ambiguous.  

State v. Williams, 174 N.H. 635, 640-41 (2021). 

The legislative history demonstrates that the 

legislature’s purpose in enacting the final sentence of RSA 

266:44 was to require that all equipment related to tail lamps 

be functional and that that provision was not intended to 

apply to plate lights.  A58-A101.  The final sentence of RSA 
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266:44 was added to the statute in 2002 (as was a similar 

addition to RSA 266:38 governing stop lamps).  Id.   

The legislature clearly stated that the purpose of the 

amendment was to “require[] that when a vehicle is 

manufactured with multiple stop lamps, multiple tail lamps, 

or stop lamps or tail lamps with multiple bulbs of filaments, 

each of the lamps, bulbs, or filaments shall be in working 

order.”  A60, A64, A83; see also A98-A99, A101.  In addition, 

the Director of the Police Standards and Training Council, 

Earl Sweeney, who had requested the bill, submitted written 

testimony to both the Senate and House committees 

discussing the bill.  A71, A91-A92.  In that testimony, he 

indicated that the bill was focused on updating the law as it 

related to changes in the manufacturing of tail lamps and 

stop lamps and the impact these lights have on traffic safety.  

Id.  There is no mention in the legislative history of plate 

lights.  A57-A101. 

For these reasons, the Court should not interpret the 

final sentence of RSA 266:44 as requiring that all plate lights 

with which a car is manufactured be in working order.  The 

purpose of plate lights is sufficiently and explicitly governed 

by the first sentence of the statute, that requires illumination 

that makes visible the characters on a license plate. 

Because Carleton did not have reasonable and 

articulable suspicion that O’Brien was violating the 
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requirement of RSA 266:44 that her car have a light 

illuminating the license plate, the court erred in denying 

O’Brien’s motion to suppress the stop.  This Court must 

reverse. 

 

B. The officer unreasonably expanded the scope 
of the stop.  

“The scope of a stop may be expanded to investigate 

other suspected illegal activity only if the officer has a 

reasonable and articulable suspicion that other criminal 

activity is afoot.”  Francisco Perez, 173 N.H. at 257 (quotation 

omitted).  An “investigatory stop may metamorphose into an 

overly prolonged or intrusive detention and, thus, become 

unlawful.”  Id.  “Whether the detention is a lawful 

investigatory stop, or goes beyond the limits of such a stop, 

depends upon the facts and circumstances of the particular 

case.”  Id.  New Hampshire’s approach “recognizes that the 

scope requirement was not intended to prevent officers from 

engaging in facially innocuous dialog which a detained 

motorist would not reasonably perceive as altering the 

fundamental nature of the stop.”  State v. McKinnon-

Andrews, 151 N.H. 19, 25 (2004)(quotation omitted). 

To determine whether the scope of an investigatory stop 

has been exceeded, the Court considers whether:  

(1) the question is reasonably related to 
the initial justification for the stop; (2) 
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the law enforcement officer had a 
reasonable articulable suspicion that 
would justify the question; and (3) in 
light of all the circumstances, the 

question impermissibly prolonged the 
detention of changed its fundamental 
nature. 

Id. 

Even if Carleton had reasonable and articulable 

suspicion that O’Brien violated RSA 266:44, he unreasonably 

expanded the scope of the stop.  The stated reason for the 

stop was the non-functioning left license plate light.  

However, Carleton then engaged in a discussion with O’Brien 

about drugs.  He asked her about the smell of marijuana.  He 

asked her if she had any drugs in her car.  He then engaged 

in a discussion about the legality of marijuana in New 

Hampshire versus in her home state of Massachusetts.  

Carleton did not have reasonable and articulable suspicion of 

a drug crime to expand the scope of the motor vehicle stop. 

This Court considered whether, given the 

decriminalization of marijuana, the odor of marijuana can 

give rise to reasonable and articulable suspicion of criminal 

activity in State v. Francisco Perez, 173 N.H. 251, 259-62 

(2020).  After considering the language of the 

decriminalization statute and the purpose of the statute, in 

addition to the medical marijuana statute, the Court rejected 

the State’s argument that “the detected odor of marijuana 



 

 

24 

alone supports, per se, a reasonable, articulable suspicion 

that a person possesses an illegal quantity of marijuana.”  Id. 

at 262. 

However, in Francisco Perez, the officer made numerous 

observations in addition to an odor of marijuana that 

supported a reasonable and articulable suspicion.  Id. at 254-

56.  For example, the defendant had not stopped his car 

immediately, he appeared nervous, he was driving a rental 

car, his passenger acted oddly, the defendant volunteered 

information about their travels, there were three cell phones 

in the car, the defendant was on parole for murder, and the 

defendant and the passenger gave inconsistent accounts of 

their travels.  Id.  The officer could not recall whether the odor 

of marijuana he detected was of fresh or burnt marijuana.  Id. 

at 255. 

This quantity of evidence has also supported a finding of 

reasonable and articulable suspicion in other cases.  For 

example, in State v. Sage, 170 N.H. 605 (2018), the officer 

had reasonable and articulable suspicion to expand the scope 

of a motor vehicle stop where the defendant had been 

speeding, there was an odor of alcohol, her eyes were red and 

watery, her account of her travels varied, and she denied 

having had anything to drink. 

Here, the only evidence supporting an inquiry into drug 

possession was the smell of burnt marijuana.  O’Brien 
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indicated she had smoked marijuana earlier in the day, which 

corroborated Carleton’s observation of the odor.  The smell of 

burnt marijuana supports the reasonable inference that 

O’Brien only ever possessed a non-criminal amount and that 

she no longer possessed it, having already consumed it.  

There was no reasonable or articulable suspicion that O’Brien 

then possessed an illegal amount of marijuana, or any other 

drugs, in her car.  Nor did Carleton have reasonable or 

articulable suspicion that her admitted use of marijuana 

caused her to be driving under the influence.   

Carleton’s conversation with O’Brien about drugs 

impermissibly expanded the scope of the stop in two ways.  It 

extended the length of time that an equipment malfunction 

motor vehicle stop would take.  See, e.g., A71, A91-A92 

(Sweeney’s testimony establishing that an equipment 

malfunction stop would typically be very brief).  The evidence 

at the suppression hearing established that during this 

conversation, Carleton was holding O’Brien’s license and 

registration and he had not yet gone to his cruiser to run 

them.   

In addition, the inquiry into drugs changed the 

fundamental nature of the stop.  “A reasonable motorist in 

[O’Brien’s] position would understand that [an inquiry into 

drugs] altered the fundamental nature of the stop.”  Morrill, 

169 N.H. at 722 (Hicks, J., concurring).  “An investigation 
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into the possession of contraband is fundamentally different 

from an investigation of traffic violations.”  Id. 

Because the discussion of drugs was supported only by 

the odor of freshly burnt marijuana, the expansion of the 

scope of the stop was impermissible under Francisco Perez.  

Moreover, that discussion impermissibly expanded the scope 

of the stop in terms both of the duration and the nature of the 

interaction.  The court erred in finding that Francisco Perez 

supported the discussion about drugs in this case.  This 

Court must reverse. 

 

C. O’Brien’s consent was a product of the illegal 
detention 

“The fruit of the poisonous tree doctrine requires the 

exclusion from trial of evidence derivatively obtained through 

a violation of Part I, Article 19 of the New Hampshire 

Constitution.”  Morrill, 169 N.H. at 717 (quotation omitted).  

“[W]hen consent is the product of an unlawful detention 

during a motor vehicle stop, such consent is ‘tainted’ by the 

illegality of the detention.”  Id. 

“When determining whether the State has purged the 

taint of an unlawful detention followed by a consent to 

search,” this Court considers the following factors: 

(1) the temporal proximity between the 
police illegality and the consent to 

search; (2) the presence of intervening 
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factors; and (3) the purpose and 
flagrancy of the official misconduct. 

Hight, 146 N.H. at 750 (quotations omitted).  If the consent 

occurs while the defendant is being unlawfully detained, 

“there is absolute temporal proximity between the unlawful 

detention and the defendant’s consent.”  Id.  Such was the 

case here – O’Brien consented after being unlawfully stopped 

and after Carleton unlawfully expanded the scope of the stop. 

 If an officer informs a defendant that they have a right 

to refuse consent, that can be an intervening circumstance 

that might purge the taint of an unlawful detention.  Id.  That 

did not occur here.  As such, O’Brien’s consent was not “an 

act of free will.”  Id. (quotation omitted).  As in Hight, here, 

the officer’s “continued possession of the defendant’s license 

and registration . . . makes it less likely that the defendant’s 

consent was an act of free will.”  Id. at 750-51.  A reasonable 

person would not feel free to leave without these important 

documents. 

Finally, the officer’s conduct here was flagrant.  An 

officer who intended only to advise a motorist that a license 

plate light was malfunctioning would have approached 

O’Brien at the gas station.  Instead, Carleton pulled over to 

wait for her to leave the gas station for the express purpose of 

seizing her and her car.  What should have been a brief 
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equipment malfunction discussion quickly became a far-

ranging inquiry into all illegal drugs.   

For these reasons, the Court should suppress all fruits 

of the stop, reverse the trial court, and remand for further 

proceedings based on the Court’s decision. 
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CONCLUSION 

WHEREFORE, LeeAnn O’Brien respectfully requests 

that this Court reverse the trial court’s ruling and remand for 

further proceedings consistent with the Court’s decision. 

Undersigned counsel requests fifteen minutes of oral 

argument before a full panel of this Court. 

The appealed decision is in writing and is appended to 

the brief. 

This brief complies with the applicable word limitation 

and contains under 5400 words. 

 

Respectfully submitted, 
 
By /s/ Stephanie Hausman 

Stephanie Hausman, 15337 
Deputy Chief Appellate Defender 
Appellate Defender Program 

10 Ferry Street, Suite 202 
Concord, NH 03301 
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