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ARGUMENT 

Mr. Novell filed a brief contending that the lower court properly weighed the 

factors in RSA 461-A:13 and that the GAL report did not substantially affect that 

analysis.1 In making his argument, he admits to issues well beyond the lower court’s 

finding.    

Even the way Mr. Novell writes his brief supports that there was more than mere 

friction in this relationship; there was toxicity. Mr. Novell admits in his brief, as he did in 

the lower court, to calling his daughter, the Appellant, a “bitch” because she was seeking 

documentation to provide her attorney. NB 7; Tr. 79.2 Yet, in his brief, he elaborates with 

excuses for why it was appropriate for him to call her that. He talks about things that his 

daughter has done that deserved punishment, then he says his daughter was “[a]lways a 

pistol” and is “[s]till a pistol.” NB 7; see also Tr. 132–33. He admits that during this time 

Brianna drank and had a tough relationship with the girls. NB 8; Tr. 61. He then recounts 

disagreement over the living arrangements for the children, which, as he admits, “caused 

friction between” them and that he swore at her in a confrontation over his assumption 

that she had stolen backpacks. NB 8; Tr. 63. Yet, at the hearing, he maintained that there 

was no friction in his relationship with Brianna prior to March 2020. Tr. 62. 

This is not a case in which one party has a simple distaste for the other—Mr. 

Novell’s conduct posed a serious detriment to Brianna’s mental well-being. As Mr. 

Colwell testified, Brianna would “shut down” after conversations with Mr. Novell. Tr. 

 
1 The issue of standing was also briefed by both parties, but should be considered waived in these proceedings.  
2 Mr. Novell’s brief is referenced herein as “NB.” 
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94. And, to compound things, Mr. Novell was spreading rumors to the children about Mr. 

Colwell, Brianna’s boyfriend, being a “loser” that “had no car, didn’t have a job” and 

“was homeless.” Tr. 95. Mr. Colwell also testified that one daughter had reported that 

Mr. Novell’s wife told the eldest daughter that she would “be a loser like her mom” and 

that “[her mom] had a fucked up relationship with her dad.” Tr. 97.3 These statements 

were not hurled in a vacuum; they were a continuous theme throughout Brianna’s life. 

See Tr. 110–14, 138–39.  

Part I, Article 2 of the New Hampshire Constitution and the Due Process Clause of 

the Federal Constitution grant Brianna the latitude to expel such negative influences. See 

In re Jeffrey G. & Janette P., 153 N.H. 200, 203 (2006) (“[T]he right of biological … 

parents to raise and care for their children is a fundamental liberty interest protected by 

Part I, Article 2 of the New Hampshire Constitution.”); Troxel v. Granville, 530 U.S. 57, 

68 (2000). And she did just that when she made the grave, personal decision not to 

associate with her own father. This was a conscious effort to improve her life. Not one 

easily made, either, as she needed the help of a therapist to help her set boundaries and be 

firm about them. Tr. 98. And this decision paid off, too, as it brought her into a “good 

space” where she found recovery from alcoholism, got back into school, and a loving, 

long-term relationship. Tr. 99, 114, 120–21. She was finally free from the person who 

physically and emotionally abused her throughout her childhood. Tr. 140–141. Denying 

her father access to her children protected them from the same abusive person and from 

 
3 While Mr. Novell had the opportunity to cross-examine this testimony, he chose not to question it. Tr. 102. 
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the cycle of abuse that plagued her family growing up. See generally, Tr. 105, 110–11, 

118, 120, 139–142.   

         

 

  

 

          

         

 

           

   

 

If the lower court had fully addressed the constitutional contours of this dispute, it 

would have to reach a different conclusion. Mr. Novell’s brief cites a single case In re 

Rupa, 161 N.H. 311 (2010), the facts of which support reversal. There, the grandchild 

had a developmental disorder that made transitions difficult, so the parent decided to end 

visitation. Id. at 313. The parent had also contested the grandparents’ lack of “appropriate 

limits” during the visits. Id. The grandparents had regular contact with the grandchild 

over the course of their lives and happy times, just as Mr. Novell claims here. Id. at 313–

14. The trial court found that the child was having “fun” and that was a “good thing,” 

granting the grandparents visitation rights. That decision, however, was reversed. This 

 Affirming the lower court’s order makes Brianna’s continued interaction with her 

abusive father inevitable. As Brianna testified, this would interfere with her ability to 

parent. At the very least, there would have to be communication with Mr. Novell about 

the restrictions she places on her children. Tr. 120. More importantly, the children have 

special medical and emotional needs of which Mr. Novell is not fully apprised. Tr. 70– 

71, 123. None of this was addressed by the lower court, despite requests for finding of 

facts and rulings of law and a motion to reconsider asking for elaboration. Appellant’s 

Brief Appendix 54, Request for Findings of Fact and Rulings of Law, infra, 9; see also 

In re Rupa, 161 N.H. 311, 318 (2010) (“[I]n order to assist in any appellate review, we 

exercise our supervisory authority over the trial courts and instruct those courts to make 

express findings of fact with respect to all of the enumerated factors that it considers.”).
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Court remanded the case for reconsideration in light of the “constitutional overlay” that 

restricts this Court’s interpretation of RSA 461-A:13. Consider further, that this Court 

was not even considering Part I, Article 2 and the Fourteenth Amendment directly, as that 

issue was waived in those proceedings. It found that the lower court did not properly 

consider that the “parent’s determination of what is in the child’s best interests must be 

given special consideration by the trial court.” Id. at 318. This Court went so far as to say 

this is a “presumption” that is “well-established” where the parent is not deemed unfit. Id. 

Yet, Brianna concerns with discipline and abuse as it related to her daughters and 

her own well-being were dismissed by the lower court in favor of granting visitation 

based on general good times that Mr. Novell had enjoyed in the past. This posture was 

not enough in Rupa and it should not be here, as this Court ought to honor its tradition of 

“emphasiz[ing] the significance of the parent-child relationship and the fundamental 

rights of parents….” Id. This Court should, as it did in Rupa, remand the case to 

“accord[] due deference to the [parent’s] determination of the best interests of her 

child….” Id. at 319 (emphasis added). 

CONCLUSION 

In his brief, Mr. Novell laments that Brianna, since early childhood, “was going to 

do things her way.” NB 7. Indeed, the state and federal constitutions grant her the right to 

do just that – parent her children as she sees fit. She, as a grown woman and parent of the 

children at issue, has the right to rid her household of elements she deems toxic, such as 

her own father, Mr. Novell. This is true no matter how many fun times Mr. Novell was 

able to share with the grandchildren. Nothing illustrates the importance of this any better 
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than Brianna’s alcoholism, which she was only able to overcome once she had the 

strength to separate herself from her major stressor, Mr. Novell.  

As an abused spouse and mother of children with special needs, Brianna’s ability 

to care for her children is difficult enough. Affirming the lower court would place even 

more weight on her shoulders for no reason other than that Mr. Novell wants it his way. 

The constitutions, however, reserve that right exclusively for Brianna. Because the lower 

court’s ruling conflicts with that scheme, it must be reversed.   
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RULE 16(11) STATEMENT 

This brief contains approximately 1498 words, within the 3,000-word limit. 
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