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All men have certain natural, essential, and inherent rights among which are, the enjoying 
and defending life and liberty; acquiring, possessing, and protecting, property; and, in a 
word, of seeking and obtaining happiness. Equality of rights under the law shall not be 
denied or abridged by this state on account of race, creed, color, sex or national origin. 

RSA 461-A:13            passim 

I. Grandparents, whether adoptive or natural, may petition the court for reasonable rights of 
visitation with the minor child as provided in paragraph III. The provisions of this section shall 
not apply in cases where access by the grandparent or grandparents to the minor child has been 
restricted for any reason prior to or contemporaneous with the divorce, death, relinquishment or 
termination of parental rights, or other cause of the absence of a nuclear family.  
II. The court shall consider the following criteria in making an order relative to a grandparent's 
visitation rights to the minor child:  

(a) Whether such visitation would be in the best interest of the child.  
(b) Whether such visitation would interfere with any parent-child relationship or with a 
parent's authority over the child.  
(c) The nature of the relationship between the grandparent and the minor child, including 
but not limited to, the frequency of contact, and whether the child has lived with the 
grandparent and length of time of such residence, and when there is no reasonable cause 
to believe that the child's physical and emotional health would be endangered by such 
visitation or lack of it.  
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(d) The nature of the relationship between the grandparent and the parent of the minor 
child, including friction between the grandparent and the parent, and the effect such 
friction would have on the child.  
(e) The circumstances which resulted in the absence of a nuclear family, whether divorce, 
death, relinquishment or termination of parental rights, or other cause.  
(f) The recommendation regarding visitation made by any guardian ad litem appointed 
for the child pursuant to RSA 461-A:16.  
(g) Any preference or wishes expressed by the child.  
(h) Any such other factors as the court may find appropriate or relevant to the petition for 
visitation.  

III. The petition for visitation shall be entered in the court which has jurisdiction over the 
divorce, legal separation, or a proceeding brought under this chapter. In the case of death of a 
parent, stepparent adoption, or unwed parents, subject to paragraph IV, the petition shall be 
entered in the court having jurisdiction to hear divorce cases from the town or city where the 
child resides.  
IV. If the parent of the minor child is unwed, then any grandparent filing a petition under this 
section shall attach with the petition proof of legitimation by the parent pursuant to RSA 460:29 
or establishment of paternity pursuant to RSA 168-A.  
V. Upon the motion of any original party, the court may modify or terminate any order made 
pursuant to this section to reflect changed circumstances of the parties involved.  
VI. Nothing contained in this section shall be construed to affect the rights of a child or natural 
parent or guardian under RSA 463 or adoptive parent under RSA 170-B:20. 
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ISSUES PRESENTED 

 

1. Whether the hearing court violated Brianna’s right to autonomy in child-rearing by 

failing to honor the presumption that Brianna’s judgment in keeping her children from 

her own father was sound? Preserved by Request for Findings of Fact and Rulings of 

Law and Motion to Reconsider at Brief Addendum. 

 

2. Whether the hearing court violated Brianna’s right to equal treatment by ordering 

her to allow grandparent visitation when it could not have done so had she stayed in an 

abusive relationship with her ex-husband? Preserved by Request for Findings of Fact and 

Rulings of Law and Motion to Reconsider at Brief Addendum. 

 

3. Whether the hearing court improperly considered a hearsay statement from a GAL 

report that was never made part of the evidentiary record? Preserved by Motion to 

Reconsider at Brief Addendum. 

 

4. Whether the hearing court properly applied the statutory factors in determining 

that grandparent visitation was appropriate? Preserved by Request for Findings of Fact 

and Rulings of Law and Motion to Reconsider at Brief Addendum. 
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STATEMENT OF THE FACTS AND CASE 

On June 7, 2019, Brianna filed her Petition for Divorce from her husband William 

Kauble with the 10th Circuit Court – Family Division – Brentwood. While the divorce 

proceeding was pending, on or about January 6, 2021, Herbert Novell, father of Brianna 

Kauble, filed a Motion to Intervene in the divorce matter. On or about February 20, 2021, 

Mr. Novell filed his Motion for Grandparent’s Visitation in the divorce matter. On May 

18, 2021, Brianna filed her Motion to Dismiss Mr. Novell’s Motion for Grandparent’s 

Visitation Rights on the basis that Mr. Novell lacks standing to make such request 

pursuant to RSA 461-A:13, I. The court denied her motion. 

On October 4, 2021, the 10th Circuit Court – Family Division – Brentwood (Hall, 

J.) held a final hearing on Intervenor Herbert Novell’s Petition for Grandparent’s 

Visitation. During the final hearing, Brianna Kauble testified that she moved from 

Arizona to New Hampshire to escape an abusive relationship with her husband William 

Kauble. Tr. 122. Upon arrival, Brianna and her children resided with Brianna’s father 

Herbert Novell for six months in East Kingston until she moved into her own residence in 

Exeter. Tr. 62. Prior to briefly residing with Mr. Novell, the children only saw their 

grandfather for one week, once or twice each year, for the 10 years that Brianna resided 

with the children in Arizona. Tr. 24-25. In the springtime of 2020, Brianna refused to 

allow her father to see her children due to the friction between them and his abuse of her 

in front of her children and his abuse of his grandchildren. Tr. 109-110. 

Herbert Novell testified that Brianna and her children resided with him for six 

months beginning in May of 2018. Tr. 26. He testified as to the loving relationship that 
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he and his wife Lori had with the children and that while the children resided with him, 

they went to fairs, made snow cones, and went to the beach and hockey games. Tr. 27. He 

testified that he spent hours every day with the children and babysat them while their 

mother worked. Tr. 28. To the contrary, Brianna testified that her father “was absent” and 

“just hung out in his office.” She testified that her father would not watch her children 

while she worked, stating “I’m retired, I’ve raised my kids,” and “you’re a single mom, 

figure it the F out.” Tr. 125.   

Herbert Novell also testified that he called Brianna a “bitch.” Tr. 79-80. Brianna 

testified that her father had been abusive to her all throughout childhood. He called her a 

“loser,” “stupid” and a “bitch.” He told her she would “never amount to anything,” and 

he physically abused her. Tr. 110. Brianna’s sister Kelly Cazaux testified, by offer of 

proof, that she recalls Herbert holding Brianna up on the wall. Ms. Cazaux testified she 

heard her father always make comments to Brianna that “she was going to be a garbage 

truck driver or that she wasn’t even smart enough to drive the truck because she would be 

the one on the back dumping the trash,” and that she “would never go to college or 

amount to anything.” Tr. 140-141. 

Brianna’s live-in boyfriend Joshua Colwell testified that he heard Mr. Novell call 

Brianna a “bitch” multiple times. Tr. 94. Brianna testified that her father told her 

daughter Brylee “you’re going to be a loser just like your mom” and he called her 

daughter Lydia a “little bitch.” Tr. 112. Joshua Colwell also testified that Brylee told him 

Mr. Novell called her and her sister’s “little bitches,” and that Mr. Novell’s wife Lori told 

her she was “going to be a loser like her mom.” Tr. 96-97. 
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Herbert Novell testified that there was friction in his relationship with Brianna. Tr. 

61. Brianna testified that there was friction between her and her father and that her father 

refused to work on their relationship. Tr. 121. She testified that while she lived with her 

father for six months, he had minimal interaction with her children. Tr. 125.  She testified 

that she denied her father from seeing the children in the spring of 2020 at the beginning 

of the COVID pandemic. Tr. 109. 

Brianna testified that she fears that her children are at risk of physical, emotional, 

and mental abuse if her father is granted visitation with them because they already were 

by him. Tr. 125-126. Brianna testified that she believes “100 percent” that the granting of 

her father grandparent’s time with her children would interfere with her ability to parent 

her children. Tr. 119-120. 

The court also considered information contained in the GAL’s report which noted 

that one child’s therapist noted at one point that she was upset not seeing her grandfather.  

The GAL was appointed to investigate parenting issues related to the divorce and not the 

issue of Mr. Novell’s request for grandparent’s visitation. The GAL report was not 

offered as evidence nor supported by the testimony of either the GAL, the therapist, or 

the child.  

On October 28, 2021, the court ordered that Mr. Novell shall have grandparent 

visitation with the children one day, every month from 9am to 7pm, and that in the 

absence of a different agreement between Ms. Kauble and Mr. Novell, that day shall be 

the first Sunday of every month with Mr. Novell responsible for transportation. The court 

ordered that Mr. Novell shall also have visits a day before or after each of the children’s 
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birthdays for a period of four (4) hours and a day near to the Christmas holiday, with the 

Christmas holiday visit from 9am to 7pm. The court also declined to rule on each of the 

individual Requests for Findings and Rulings submitted by the parties finding that its 

narrative Order contains sufficient findings of fact and rulings of law to support the 

court’s conclusions. 

Brianna Kauble filed her Motion to Reconsider Final Order on Grandparent 

Visitation on the basis that (1) the court’s narrative order did not address the requested 

findings of fact and rulings of law, (2) the court did not address either the substantive due 

process or equal protection arguments, (3) the court overlooked the presumption afforded 

to parenting in considering the statutory factors in RSA 461-A:13, and (4) the court 

considered the GAL’s report (which included noted statements from one child’s 

therapist) when the GAL was not appointed to address the issue of grandparent’s 

visitation and neither the GAL nor the child’s therapist offered testimony at the hearing 

on the petition. The court denied Ms. Kauble’s Motion to Reconsider.  

This appeal followed. 
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SUMMARY OF THE ARGUMENT 

The evidence was insufficient to support the court’s award of grandparent’s 

visitation to Herbert Novell. Contemporaneous with Brianna’s divorce proceeding, she 

denied her father access to his grandchildren due to friction between her and her father 

and the toxic relationship between her father and the children. The court erred when it 

denied Brianna’s Motion to Dismiss because the triggering event of a “divorce” or 

“absence of a nuclear family” had not yet occurred when Brianna denied her father access 

to the children. See RSA 461-A:13. Even if this court were to find that Mr. Novell has 

standing to make such a request, the evidence does not support the court’s award of 

grandparent’s visitation to Mr. Novell. 

Mr. Novell’s testimony, contrasted by the testimony of Brianna and her sister 

Kelly Cazaux, show that Mr. Novell had limited contact with his grandchildren for most 

of their lives and that he was abusive to Brianna and his grandchildren. Additionally, the 

testimony of Brianna and her father show there is friction between them. These facts do 

not support an award of grandparent’s visitation to Mr. Novell.  

The court overlooked the presumption afforded to parents in considering the 

statutory factors in RSA 461-A:13.  The court failed to consider the best interest of the 

children, whether grandparent visitation would interfere with Brianna’s relationship with 

her children, and the friction between Brianna and her father. Instead, the court replaced 

its judgment in place of Brianna – a fit parent. 
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The court acknowledged that Brianna believes her children’s interests are not 

served by having visitation with Herbert but afforded no “special weight” in balancing 

the statutory factors.  

There was no finding that Brianna was not a fit parent, yet, the court makes no 

mention of what outweighs her parental autonomy. It only concluded, without further 

analysis, that Herbert had a “loving” relationship with his grandchildren and that 

visitation is in the best interests of the children. There was simply no analysis as to how 

the “loving” relationship could possibly overcome the presumption of parental autonomy. 

Instead, the court accepted that a strained relationship existed between Herbert and 

Brianna, but “did not find” that the grandparent visits will interfere with Brianna’s 

parent-child relationship or her authority with the children. However, the absence of such 

a finding does not obviate that Brianna is entitled to the presumption that she is acting in 

the best interests of the children. The court can only issue grandparent visitation where it 

finds that some interest outweighs Brianna’s determination of the children’s best interest.  

The court’s decision did not contain any consideration of the “circumstances 

which resulted in the absence of a nuclear family.” Such circumstances did not exist 

when Brianna denied her father access to her children. The court’s analysis sidesteps the 

impact of that circumstance, especially as it relates to Brianna’s fundamental right to 

parent her children as she sees fit. 

The court gave great weight to information contained in the GAL’s report to 

support Mr. Novell’s claim that he had a loving relationship with his granddaughter. The 

GAL’s report should not have been considered because the GAL was appointed to 
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investigate issues pertaining to the divorce and not Mr. Novell’s request for grandparent’s 

visitation. The court afforded this factor the most weight of any, as it is the only factor 

that the court referenced beyond restating the statute. The information contained in the 

GAL’s report was not to be considered on the issue of grandparent’s visitation and was 

not offered as evidence nor supported by the testimony of either the GAL, the therapist, 

or the child. 

For all these reasons, the circuit court’s award of grandparent’s visitation to 

Herbert Novell is contrary to RSA 461-A:13 and violates Brianna Kauble’s right to 

substantive due process as to her fundamental liberty interest as a parent to the care and 

custody of her children. 
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ARGUMENT 

 

I. FUNDAMENTAL RIGHTS AND THE FIT PARENT PRESUMPTION 

The right of biological and adoptive parents to raise and care for their children is a 

fundamental liberty interest protected by Part I, Article 2 of the New Hampshire 

Constitution and the Due Process Clause of the Fourteenth Amendment to the United 

States Constitution. These provisions have long confirmed “a constitutional dimension to 

the right of parents to direct the upbringing of their children.” In re Rupa, 161 N.H. 311, 

318 (2010) citing Troxel v. Granville, 530 U.S. 57, 65 (2000).  

It is for this reason that natural and adoptive parents’ rights over their children “are 

not easily set aside.”  Id. “Thus, while there are instances where parental rights must yield 

to the State’s parens patriae power in order to ensure the welfare of the child, a parent’s 

determination of what is in the child's best interests must be given special consideration 

by the trial court.” Id., citing Troxel, 530 U.S. at 69 (“The problem here is not that the 

[trial court] intervened, but that when it did so, it gave no special weight at all to [the 

mother’s] determination of her daughter’s best interests.”). Procedurally speaking, lower 

courts are required to presume that a fit parent’s judgment is sound. Rupa, 161 N.H. at 

317. 

In 1989, New Hampshire enacted RSA 461-A:13, which laid out certain criteria 

for the court to consider in determining whether a grandparent is entitled to visitation 

rights. 1989 HB 487. Apparent from the face of the law is a legislative concern for the 

rights of parents, such as those later described in Rupa and Troxel. Under this law, a court 
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hearing a petition for grandparent visitation must consider: (1) whether visitation would 

be in the best interests of the child, (2) whether visitation would interfere with the parent-

child relationship or with a parent’s authority over the child, (3) the nature of the 

relationship between the grandparent and the child, including but not limited to, the 

frequency of contact, and whether the child has lived with the grandparent and the length 

of time of such residence, and when there is no reasonable cause to believe that the 

child’s physical and emotional health would be endangered by such visitation or lack of 

it, (4) the nature of the relationship between the grandparent and the parent of the minor 

child, including friction between the grandparent and the parent, and effect such friction 

would have on the child, and (5) circumstances which resulted in the absence of a nuclear 

family, whether divorce, death, relinquishment or termination of parental rights, or other 

cause. RSA 461-A:13, II.  

Here, the court failed to properly consider all the factors set forth in RSA 461-

A:13 in awarding grandparent’s visitation to Mr. Novell, nor did it give any deference to 

Brianna’s judgment as to what is in the best interests of her children. Moreover, the court 

failed to consider whether grandparent visitation would interfere with Brianna’s 

relationship with and authority over her children, the nature of the relationship of 

between Herbert and his grandchildren, and the friction between Brianna and her father. 

The court found that there has been a continues to be a strained relationship 

between the children’s mother and maternal grandfather but ignored that fact and simply 

concluded that the strained relationship would not interfere with Ms. Kauble’s parent-

child relationship or her authority over the children. Both Brianna and her father Herbert 
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Novell testified there is friction in their relationship. Tr. 61, 121. Brianna, and her sister 

Kelly Cazaux, testified that her father abused her verbally and physically since childhood 

and that there was friction in their relationship. Tr. 110, 140–41. Mr. Novell admitted that 

he verbally abused Brianna by calling her a “bitch” and that there was friction in their 

relationship. Tr. 79. This testimony supported Brianna’s conclusion that an award of 

grandparent’s visitation to her father would interfere with her relationship with and 

authority over her children. Tr. 119–20. Moreover, the evidence shows that Herbert 

called Brianna’s daughter Lydia a “little bitch” and told Brianna’s daughter Brylee 

“you’re going to be a loser just like your mom.”—lending further support to the 

conclusion Herbert’s visitation will likely interfere with Brianna’s relationship with and 

authority over her children. TR. 112. Yet, the court ignored the presumption without any 

countervailing evidence. 

The court failed to weigh the first two statutory factors more heavily than the 

remaining listed factors in determining whether visitation is in the best interests of the 

children. Most importantly, the court failed to give any consideration as to Brianna’s 

judgment as to the best interests of her children. Instead, the court merely substituted its 

judgment for hers. The court overlooked the presumption afforded to Brianna in 

considering the statutory factors in RSA 461-A:13.  There was no finding that Brianna 

was not a fit parent, yet the court makes no mention of what outweighs her parental 

autonomy. The court merely concluded that Mr. Novell credibly testified about the loving 

relationships he and his wife Lori share with the girls and concluded and that visitation is 

in the best interests of the children. There was simply no analysis as to how the “loving” 
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relationship could possibly overcome the presumption of parental autonomy. The court 

accepted that a strained relationship existed between Herbert and Brianna, but “did not 

find” that the grandparent visits will interfere with Brianna’s parent-child relationship or 

her authority with the children. However, the absence of such a finding does not obviate 

the presumption Brianna enjoys.  

The court can only issue grandparent visitation where it finds that some interest 

outweighs Brianna’s determination of the children’s best interest. Without analysis, we 

are left to guess at what counseled in favor of granting visitation, save for the “loving 

relationship,” which is inadequate on its own. And this Court should be circumspect 

where the circumstances of the absence of the nuclear family play nothing more than a 

minor role in limiting grandparent’s access to the children. The law is plainly designed to 

assist grandparents who have lost access to grandchildren through no fault of their own. 

There is a patent unfairness in need of correction when a child dies or loses parental 

rights and the remaining son- or daughter-in-law absents the grandchildren from the 

grandparent’s life.  

But here, the divorce itself only brought the children closer to Herbert. The 

consequence of the absence of the nuclear family was that Brianna needed to rely on 

Herbert for support. He had all the time he needed with his grandchildren, so long as he 

continued to earn it. He rightfully lost that time, however, by making his own conscious 

decision to continue his life-long pattern of demeaning Brianna (and now her daughters). 

There is nothing unfair in allowing Brianna to remove herself and her children from an 

environment that she deemed toxic. And the aftermath only proved it, as she and her 
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boyfriend testified that excising Herbert from her life opened a path toward managing her 

anxiety and curbing alcoholism.  

In short, the hearing court impermissibly dispensed with the analytical framework 

developed in case law, leaving us with the unprincipled order it issued.  

 

II. EVIDENCE OUTSIDE THE RECORD 

The hearing court found Mr. Novell’s contention that he had a “loving” 

relationship with his grandchildren was supported by the fact that one child expressed to 

her therapist that she was upset about no longer seeing her grandfather. As the hearing 

court noted, this information came from a report issued by the GAL. The grandparent 

issue exceeded the scope of the GAL’s appointment, the GAL’s report was never entered 

into the record, and no party offered the testimony of the GAL or the therapist in 

question.  

For centuries, it has been axiomatic that a trial court cannot go outside of the 

evidentiary record except as to matters judicially noticed.” See In re Rokowski, 168 N.H. 

57, 61 (2015) (citing Morse v. Allen, 45 N.H. 571, 572 (1864)). The GAL’s report should 

not have been considered because the GAL was appointed to investigate issues pertaining 

to the divorce and not Mr. Novell’s request for grandparent’s visitation. The court 

afforded this factor the most weight of any, as it is the only factor that the court 

referenced beyond restating the statute.  

It was error, therefore, for the hearing court to use this information in determining 

the appropriateness of Mr. Novell’s petition. 
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III. EQUAL TREATMENT OF DIVORCED PARENTS 

In LeClair v. LeClair, 137 NH 21 (1993), this Court recognized that Part 1, Article 

2 of the New Hampshire Constitution protected against arbitrary discriminatory treatment 

between divorced and married individuals. Leclair involved a mere “economic” interest, 

so the “rational basis” test was applied. Here, however, as described in Section I, supra, 

the right affected by the discriminatory treatment is fundamental; it is protected by both 

Part 1, Article 2 of the New Hampshire Constitution and the Due Process Clause of the 

United States Constitution, warranting a strict-scrutiny analysis.  

The order in Herbert’s favor discriminates against Brianna for choosing to get 

divorced. Crucial to the analysis here is that Herbert is Brianna’s biological parent. This 

is dissimilar to the number of cases in which a grandparent seeks visitation over a non-

biological parent’s objection after the last remaining ties between the two were severed 

by death, divorce, or loss of parental rights. Here, the decision affects whether Brianna is 

forced to acquaint herself and her children with her father, who she identifies as her 

abuser. The same connection that bound them before and during the marriage binds them 

to this day, even after the final decree of divorce. Thus, the distinction between a 

married-Brianna and a divorced-Brianna has no consequence whatsoever. Using that 

distinction as a basis to override her parental autonomy, then, is exactly the kind of 

arbitrariness the constitution seeks to prevent.  

The hearing court completely ignored this argument. Had it chosen to engage, the 

conclusion is inexorable—strict scrutiny would be fatal to Herbert’s claim because the 
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court was not offered any interest in overriding Brianna’s decision to remove Herbert 

from her life and Herbert’s claim’s connection to the interests identified by the legislature 

in RSA 461-A:13 is so attenuated. See Cheshire Med. Ctr. v. Holbrook, 140 N.H. 187, 

189–90 (1995) (requiring that the benefits or burdens on the protected right “be necessary 

to serve a compelling [s]tate interest.”). Therefore, the New Hampshire constitution 

demands that this Court to overturn the decision below. 

 

IV. STANDING 

The court did not properly apply New Hampshire law when it decided to afford 

Mr. Novell standing to request grandparent’s visitation. RSA 461-A:13, I provides that 

grandparents, whether adoptive or natural, may petition the court for reasonable rights of 

visitation with the minor child. However, the provisions of RSA 461-A:13 shall not apply 

in cases where access by a grandparent has been restricted for any reason prior to or 

contemporaneous with divorce, death, relinquishment, or termination of parental rights, 

or other cause of the absence of a nuclear family. See RSA 461-A:13, I (emphasis added).  

In this case, the court is precluded from entertaining Mr. Novell’s request for 

visitation because his access to the children was both denied contemporaneous with the 

divorce proceeding and restricted prior to the divorce. Prior to the divorce, Brianna and 

the children lived in Arizona, effectively restricting Herbert’s access to the children. 

Brianna later outright denied Herbert access to the children in the spring of 2020 while 

her divorce was pending, i.e., contemporaneous with the divorce. Mr. Novell filed his 

Motion to Intervene and request for grandparent’s visitation proceeding in February 2021 
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approximately one year after Brianna denied her father access to the children. Based on 

these facts, the statute does not afford Mr. Novell standing to request visitation because 

he was denied access to his grandchildren contemporaneous with Brianna’s divorce 

which was pending when she denied her father access to the children. The court 

completely overlooked that the statute removes such situations from its reach. It was 

error, therefore, for the Court to permit the petition to proceed to its merits.  

 

CONCLUSION 

For the foregoing reasons, the Appellant Brianna Kauble respectfully requests that 

this Honorable Court reverse the decision of the trial court to award Herbert Novell 

grandparent’s visitation. 
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RULE 16(3)(I) STATEMENT 

The lower court’s order on grandparent visitation and its subsequent denial of 

reconsideration are addended to this brief.  

RULE 16(11) STATEMENT 

This brief contains approximately 4774 words, within the 9500 word limit. 
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