
1 
 

STATE OF NEW HAMPSHIRE 
 

SUPREME COURT 
 

 
 
  
 
 

No. 2021- 0410 
 

Richard Anthony and Sanaz Anthony, Appellants 
 

v. 
 

Town of Plaistow Planning Board, Appellee and 
 

Milton Real Properties of Massachusetts, Intervenor 
 
 

___________________________________________________________ 
 

APPELLANTS’ BRIEF 
 

MANDATORY APPEAL PURSUANT TO 
SUPREME COURT RULE 7 

 
____________________________________________________________ 

 
 

 
 
 
       Kelly E. Dowd (#14890) 
       Law Offices of Kelly E. Dowd, PLLC 
       P.O. Box 1017 
       One Elm St., Suite 202 
       Keene NH 03431 
 
        
 
 



2 
 

 

TABLE OF CONTENTS 
 
Questions Presented for Review……………………………………………………………5 
 
Constitutional Provisions, Statutes, Ordinances Rules or 
Regulations…………………………………………………………………………………6 
 
Statement of the Case/ Statement of Facts………................................................................15 
 
Summary of Argument…………………………………………………………………….19 
 
Argument…………………………………………………………………………………..21 
 

I. Superior court erred in not addressing the zoning issue, which was properly  
preserved by the Appellant pursuant to RSA 677:15 I-a.………………………………21 

II. The Superior Court Erred in Failing to Void the Decision Ab Initio for  
Failure to Comply with the Regional Impact Statute. …………………………………27 

III. Approval of the Planning Board is Unlawful and Unreasonable…………………..29 
 

Conclusion………………………………………………………………………..………..30 
 
Certification of Service and Request for Oral Argument………………………………….31 
 
Orders Under Appeal………………..…………………………..…………………………32 
 
 
 
 
 
 
 
  



3 
 

TABLE OF AUTHORITIES 
 
Cases 
 
Associate Transport v. Town of Derry, 168 N.H. 108 (2015)………………………………25 
 
Atwater v. Town of Plainfield, 160 N.H. 503 (2010)……………………………………….25-6 
 
City & Cty. of Denver v. Eggert, 647 P.2d 216 (Colo. 1982)………….……………………23 
 
Coastal Grp. v. Planned Real Estate Dev. Section, Dep't of Cmty. Affairs,  
267 N.J. Super. 49, 630 A.2d 814  (App. Div. 1993)………………………………………..23 
 
Clement v. Four N. State St. Corp., 360 F. Supp. 933, 935 (D.N.H. 1973)…………………24 
 
Formula Dev. Corp. v. Town of Chester, 156 N.H. 177 (2007) …….………………………22 
 
Gordon v. Town of Rye, 162 N.H. 144 (2011)………………………………………………25 
 
Hussey v. Town of Barrington, 135 N.H. 227 (1992)……………………………………….25, 28 
 
In re Kilton, 156 N.H. 632 (2007)……………………………………………………………24 
 
McIntyre v. Sec. Comm'r of S.C., 425 S.C. 439, 823 S.E.2d 193 (Ct. App. 2018)………….24 
 
Town of Tuftonboro v. Lakeside Colony, Inc., 119 N.H. 445 (1979)……………………….22 
 
Unistrut Corp. v. State Dep't of Labor & Training, 922 A.2d 93 (R.I. 2007)..………………23, 24 
 
Winslow v. Town of Holderness Planning Board, 125 N.H. 262  (1984)…………………....23   
 
 
Statutes, Rules and Constitutional Provisions 
 
 
N.H. Constitution Part I., Article 15…………………………………….…………………..14, 19 
 
RSA 36:55………………………………………………………………………………..10, 27-8 
 
RSA 36:56……………………………………………………………………………..10, 20, 27-8 
 
RSA 36:57……………………………………………………………………………10-11, 27-8 
 
RSA 36:58………………………………………………………………………………11, 27-8 
 
RSA 155-A:4………………………………………………………………………………9, 10 



4 
 

 
RSA 672:7…………………………………………………………………………………11, 22 
 
RSA 676:3…………………………………………………………………………………11, 22 
 
RSA 676:5………………………………………………………………………….11-12, 20-2, 26 
 
RSA 677:15…………………………………………………………………………12-4, 20, 26-7 
 
Town of Plaistow Site Plan Regulations………………………………………………6-7, 29-30 
 
Town of Plaistow Zoning Ordinance Sec. 220-2……………………………………………7, 15 
 
Town of Plaistow Zoning Ordinance, Table of Uses 220-32B……………………………8, 16, 20 
 
Town of Plaistow Zoning Ordinance, Table of Uses 220-32A…………………………9, 16, 20 
 
 
Other Authorities 
 
3 Rathkopf's The Law of Zoning and Planning § 57:53 (4th ed.)…………………………28 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

  



5 
 

QUESTIONS PRESENTED 

 

1. Did the superior court err in not addressing the zoning issue, which was properly 
preserved by the Appellant pursuant to RSA 677:15 I-a.? 
 
Memorandum of Law at 6, 9-10;  Motion for Reconsideration ¶¶ 6-11 
 

2. Did the superior court err in failing to void the decision ab initio for failure to 
comply with the Regional Impact Statute? 
 
Certiorari Petition ¶¶ 19-20; Memorandum of Law at 11-12; Motion for 
Reconsideration ¶¶ 17-20 

 
3. Did the superior court err in not finding that the approval of the Planning Board is 

unlawful and unreasonable? 
 

Certiorari Petition ¶¶ 21-30; Memorandum of Law at 3-8 
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CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES, OR 
REGULATIONS INVOLVED IN THE CASE 

Town of Plaistow Site Plan Regulations: 

§ 230-2. Duties of the Planning Board. A. General.  

(1) The Planning Board shall review and approve or disapprove site plans for the development or 
change or expansion of use of tracts for nonresidential uses or for multifamily dwelling units, 
which are defined as any structures containing more than two dwelling units, whether or not such 
development includes a subdivision or resubdivision of the site.  

(2) The Planning Board shall ensure that site development plans granted approval shall comply 
with the requirements set forth in all sections of the land subdivision control regulations of the 
Town of Plaistow,1 as applicable, and all sections of these nonresidential and multifamily site 
development plan regulations.  

(3) In addition to recognizing the intent and purposes expressed in § 235-2B of the town's land 
subdivision control regulations as a basis for approval of site development plans, the Planning 
Board shall also assure that such plans provide for:  

(a) The aesthetically pleasing development of the municipality and its environs; and  

(b) Green spaces of adequate proportions. 

Particular. In addition to recognizing the intent and purposes expressed in § 235-2B of the town's 
land subdivision control regulations as a basis for approval of site development plans, the 
Planning Board shall also assure that such plans provide for:  

(1) Maximum safety of traffic access and egress, sufficient parking areas to ensure offstreet 
parking, and applicable handicapped accommodations;  

(2) A site layout, including the location, power, direction, and time of any outdoor lighting of the 
site which would have no adverse effect upon any properties within the district and in adjoining 
districts by impairing the established character or the potential use of properties in such districts;  

(3) The reasonable screening, at all seasons of the year, of all commercial and industrial 1. 
Editor's Note: See Ch. 235, Subdivision of Land. Plaistow Site Plan Review Regulations Page 3 
uses, playgrounds, parking, and service areas, as well as other nonresidential uses, from the view 
of adjacent residential properties and streets;  

(4) Conformance of the proposed plan with such portions of the Master Plan of the Town as may 
be in existence at the time;  

(5) In applicable cases, a drainage system and layout which will afford the best solution to any 
drainage problems; and  

(6) Installation of public improvements and amenities, at the expense of the applicant, to assist in 
the establishment of a sound environment. Such improvements may include, but not be limited 
to, curbing, paved sidewalks, streets, trees and/or shrubs. 
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§ 230-8. Pollution prevention.  

A. Monitoring wells. Monitoring wells shall be required in cases where industries may discharge 
wastes in leach fields, fuel or chemicals are stored on site, large quantities of water are to be 
used, or in other cases in which the Board makes a determination that the potential for adverse 
effects on groundwater exists.  

B. Subsurface sewage disposal facilities.  

(1) Existing subsurface sewage disposal facilities, as a minimum, shall meet current construction 
design regulations as set by the New Hampshire Water Supply and Pollution Control 
Commission. The Board may impose additional requirements to protect the present and future 
health and welfare of the Town if, in its judgment, the topography and soils characteristics within 
the area and/or the nature and complexity of the plan for expansion or conversion in use indicate 
such a need.  

(2) An inspection of the existing sewage disposal system and a detailed diagram showing type, 
extent, and location of the system, certified by a registered/licensed professional sanitary 
engineer indicating that the system is adequate for its proposed use, shall be furnished to the 
Board.  

C. Drinking water supplies.  

(1) The water supply shall be designed in accordance with the standards and requirements of the 
New Hampshire Water Supply and Pollution Control Commission. [Amended 3-2-2005]  

(2) No sewer, sewage, or waste disposal system shall be permitted within the protective radius 
described in Subsection C(1) above. 

Town of Plaistow Zoning Ordinance: 

§ 220-2. Definitions. Unless the context otherwise requires, the following definitions shall be 
used in the interpretation and construction of this chapter. Words used in the present tense 
include the future; the singular number shall include the plural, and the plural the singular; the 
word "used" shall include "arranged," "designed," "constructed," "altered," "converted," 
"rented," "leased," or "intended to be used"; and the word "shall" is mandatory and not optional. 

. . . 

CONTRACTOR’S STORAGE YARD — A site upon which heavy vehicles and equipment 
(such as bulldozers, front-end loaders, and back-hoes) and materials, supplies and forms, used by 
Plaistow Zoning Ordinance Page 5 professional contractors in construction, land clearing, site 
work, utilities, landscaping or other similar activities are stored, including waste disposal 
containers. Land upon which any of the above items are temporarily stored on-site during the 
course of an active construction project shall not be considered a contractor's storage yard. 
[Added 3-12-2013 ATM by Art. Z-13-9] 
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Table 220-32B "CI" - Commercial I A.  

Objectives and characteristics. With today's reliance on automobile transportation and Plaistow's 
being the commercial center for an area beyond its boundaries, provisions need to be made 
within the Town for areas to serve as regional commercial centers. These areas should have good 
highway access, adequate off-street parking, proper lighting, police and fire protection, and 
adequate water and sewer services provided. B. Uses. [Amended 3-13-2001 ATM by Art. P-34; 
3-12-2002 ATM by Arts. P-39 and P-47; 3-11-2008 ATM by Arts. P-08-26, P-08-33, and P-08-
34; 3-10-2009 by Art. P-09-14; 3-8-2016 ATM by Art, Z-16-03; 3-14-2017 by Art. Z-17-05; 3-
10-2020 ATM by Art. Z-20-6 and Z-20-7].  

Allowed by Special Exception  
1. Care and treatment of animals  
2. (Reserved)  
3. (Reserved)  
4. Adult-oriented business 
 
Permitted Uses 

1. Retail business 
2. Wholesale business 
3. Personal service business 
4. Business office 
5.  Professional office  
6.  Bank 
7. Restaurant  
8. Funeral establishment  
9. Private/service club  
10. Commercial recreation  
11. (Reserved)  
12. Vehicular, trailer and recreational vehicles sales and service repair facility  
13. Place of Worship  
14. Publishing  
14.1. Vehicular brokerage office  
14.2. Drive-through restaurants  
14.3. Drive-in restaurants  
14.4. Produce stand  
15. Public use, limited to public safety and service  
16. Accessory use or structure  
17. Storage of equipment/vehicles used to service a product  
18. Essential service  
19. Small industry  
20. Multimodal park and ride lots  
21. Theaters  
22. Nursing/Convalescent Homes/Assisted Living Facilities  
23. Hospitals/Urgent Care Facilities  
24. Trade Business 
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Table 220-32A "INDI" - Industrial I A.  

Objectives and characteristics. The purpose of this district is to provide locations for the 
establishment of plants to improve employment opportunities and broaden the tax base in the 
community. These areas should be selected so that they will not adversely affect developed 
residential areas, will have good access to transportation facilities, and will have the potential for 
being served by public water and sewer systems. A variety of types of manufacturing activities, 
distribution facilities, and offices should be permitted, as well as certain support facilities, 
especially of a commercial nature. One of the major characteristics of this zone is its proximity 
to the rail line that carries both freight and passenger service and should favor those industries 
that are able to take advantage of the rail connection. The zone is also surrounded by residential 
uses and in general does not have good access to a major thoroughfare such as Route 125. These 
areas are extremely traffic sensitive and noise and dust issues will be of paramount importance. 
Any proposed use must not violate §220-5., Prohibited Uses. [Amended 3-10-2009 ATM by Art. 
P-09-26] B. Uses. [Amended 3-13-2001 ATM by Art. P-33; 7-7-2005 by ATM by Art. SP-1; 3-
11-2008 ATM by Art. P-08-24; 3-10-2009 ATM by Art. P-09-26; 3-14-2017 by Art.; 314-2017 
by Art. Z-17-03; 3-10-2020 ATM by Art. Z-20-7] 

Allowed by Special Exception None 

Permitted Uses  

1. Light industry  
2. Warehouse  
3. Care and Treatment of Animals [Added 3-13-18 ATM by Art. Z-18-04]  
4. Outdoor storage  
5. Contractor's storage yard  
6. Publishing  
7. Research and testing labs  
8. Office  
9. Essential service  
10. Trade Business  
11. Public use limited to office, public safety, service and recreation  
12. (Reserved)  
13. Accessory use or structure  
13.1. Mini-storage  
14. (Reserved)  
15. Bank kiosk 
16. Rail services and rail stations  
17. (Reserved) 

 

N.H. RSA 155-A:4 Permit Required. – 
I. Before starting new construction or renovation of buildings and structures as described in RSA 
155-A:2, I, the person responsible for such construction shall obtain a permit. 
II. In municipalities that have adopted an enforcement mechanism pursuant to RSA 674:51 and 
RSA 47:22, the permit under this section shall conform to the locally adopted process. No permit 
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shall be issued that would not result in compliance with the state building code and state fire 
code. 
III. For buildings and structures owned by the state, the community college system of New 
Hampshire, or the university system, the person responsible for such activities shall obtain a 
permit from the state fire marshal. Before issuing the permit, the state fire marshal shall give due 
consideration to any written recommendations of the municipal fire chief, building official, or 
designee in the community where the state building is located. 

N.H. RSA Section 36:54  Purpose. – 
The purpose of this subdivision is to: 
I. Provide timely notice to potentially affected municipalities concerning proposed developments 
which are likely to have impacts beyond the boundaries of a single municipality. 
II. Provide opportunities for the regional planning commission and the potentially affected 
municipalities to furnish timely input to the municipality having jurisdiction. 
III. Encourage the municipality having jurisdiction to consider the interests of other potentially 
affected municipalities. 

N.H. RSA Section 36:55 Definition. – 
In this subdivision "development of regional impact" means any proposal before a local land use 
board which in the determination of such local land use board could reasonably be expected to 
impact on a neighboring municipality, because of factors such as, but not limited to, the 
following: 
I. Relative size or number of dwelling units as compared with existing stock. 
II. Proximity to the borders of a neighboring community. 
III. Transportation networks. 
IV. Anticipated emissions such as light, noise, smoke, odors, or particles. 
V. Proximity to aquifers or surface waters which transcend municipal boundaries. 
VI. Shared facilities such as schools and solid waste disposal facilities. 

N.H. RSA 36:56 Review Required. – 
I. A local land use board, as defined in RSA 672:7, upon receipt of an application for 
development, shall review it promptly and determine whether or not the development, if 
approved, reasonably could be construed as having the potential for regional impact. Doubt 
concerning regional impact shall be resolved in a determination that the development has a 
potential regional impact. 
II. Each regional planning commission may, with public participation following the public 
posting of notice of the intent to develop guidelines, including notice published in a newspaper 
of general circulation in the planning region, develop guidelines to assist the local land use 
boards in its planning region in their determinations whether or not a development has a potential 
regional impact. The regional planning commission may update the guidelines as needed and 
provide them, as voted by the regional planning commissioners, to all municipalities in the 
planning region. 

N.H. RSA 36:57  Procedure. – 
I. Upon determination that a proposed development has a potential regional impact, the local 
land use board having jurisdiction shall afford the regional planning commission and the affected 
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municipalities the status of abutters as defined in RSA 672:3 for the limited purpose of providing 
notice and giving testimony. 
II. Not more than 5 business days after reaching a decision regarding a development of regional 
impact, the local land use board having jurisdiction shall, by certified mail, furnish the regional 
planning commission and the affected municipalities with copies of the minutes of the meeting at 
which the decision was made. The local land use board shall, at the same time, submit an initial 
set of plans to the regional planning commission, the cost of which shall be borne by the 
applicant. 
III. At least 14 days prior to public hearing, the local land use board shall notify, by certified 
mail, all affected municipalities and the regional planning commission of the date, time, and 
place of the hearing and their right to testify concerning the development. 
IV. Notwithstanding the foregoing, when the building inspector determines that a use or structure 
proposed in a building permit application will have the potential for regional impact and no such 
determination has previously been made by another local land use board, he or she shall notify 
the local governing body. The building inspector shall also notify by certified mail the regional 
planning commission and the affected municipalities, who shall be provided 30 days to submit 
comment to the local governing body and the building inspector prior to the issuance of the 
building permit. 

N.H. RSA 36:58 Applicability. – The provisions of this subdivision shall supersede any contrary 
or inconsistent provisions of local land use regulations enacted under RSA 155-E and RSA 674. 
 
N.H. RSA 672:7 Local Land Use Board. – "Local land use board" means a planning board, 
historic district commission, inspector of buildings, building code board of appeals, zoning board 
of adjustment, or other board or commission authorized under RSA 673 established by a local 
legislative body. 
 
N.H. RSA 676:3 Issuance of Decision. – 
I. The local land use board shall issue a final written decision which either approves or 
disapproves an application for a local permit and make a copy of the decision available to the 
applicant. If the application is not approved, the board shall provide the applicant with written 
reasons for the disapproval. If the application is approved with conditions, the board shall 
include in the written decision a detailed description of all conditions necessary to obtain final 
approval. 
II. Whenever a local land use board votes to approve or disapprove an application or deny a 
motion for rehearing, the minutes of the meeting at which such vote is taken, including the 
written decision containing the reasons therefor and all conditions of approval, shall be placed on 
file in the board's office and shall be made available for public inspection within 5 business days 
of such vote. Boards in towns that do not have an office of the board that has regular business 
hours shall file copies of their decisions with the town clerk. 
III. Whenever a plat is recorded to memorialize an approval issued by a local land use board, the 
final written decision, including all conditions of approval, shall be recorded with or on the plat. 
 
N.H. RSA 676:5 Appeals to Board of Adjustment. – 
I. Appeals to the board of adjustment concerning any matter within the board's powers as set 
forth in RSA 674:33 may be taken by any person aggrieved or by any officer, department, board, 



12 
 

or bureau of the municipality affected by any decision of the administrative officer. Such appeal 
shall be taken within a reasonable time, as provided by the rules of the board, by filing with the 
officer from whom the appeal is taken and with the board a notice of appeal specifying the 
grounds thereof. The officer from whom the appeal is taken shall forthwith transmit to the board 
all the papers constituting the record upon which the action appealed from was taken. 
II. For the purposes of this section: 
(a) The "administrative officer" means any official or board who, in that municipality, has 
responsibility for issuing permits or certificates under the ordinance, or for enforcing the 
ordinance, and may include a building inspector, board of selectmen, or other official or board 
with such responsibility. 
(b) A "decision of the administrative officer" includes any decision involving construction, 
interpretation or application of the terms of the ordinance. It does not include a discretionary 
decision to commence formal or informal enforcement proceedings, but does include any 
construction, interpretation or application of the terms of the ordinance which is implicated in 
such enforcement proceedings. 
III. If, in the exercise of subdivision or site plan review, the planning board makes any decision 
or determination which is based upon the terms of the zoning ordinance, or upon any 
construction, interpretation, or application of the zoning ordinance, which would be appealable 
to the board of adjustment if it had been made by the administrative officer, then such decision 
may be appealed to the board of adjustment under this section; provided, however, that if the 
zoning ordinance contains an innovative land use control adopted pursuant to RSA 674:21 which 
delegates administration, including the granting of conditional or special use permits, to the 
planning board, then the planning board's decision made pursuant to that delegation cannot be 
appealed to the board of adjustment, but may be appealed to the superior court as provided by 
RSA 677:15. 
IV. The board of adjustment may impose reasonable fees to cover its administrative expenses 
and costs of special investigative studies, review of documents, and other matters which may be 
required by particular appeals or applications. 
V. (a) A board of adjustment reviewing a land use application may require the applicant to 
reimburse the board for expenses reasonably incurred by obtaining third party review and 
consultation during the review process, provided that the review and consultation does not 
substantially replicate a review and consultation obtained by the planning board. 
(b) A board of adjustment retaining services under subparagraph (a) shall require detailed 
invoices with reasonable task descriptions for services rendered. Upon request of the applicant, 
the board of adjustment shall promptly provide a reasonably detailed accounting of expenses, or 
corresponding escrow deductions, with copies of supporting documentation. 

N.H. RSA 677:15 Court Review. – 
I. Any persons aggrieved by any decision of the planning board concerning a plat or subdivision 
may present to the superior court a petition, duly verified, setting forth that such decision is 
illegal or unreasonable in whole or in part and specifying the grounds upon which the same is 
claimed to be illegal or unreasonable. Such petition shall be presented to the court within 30 days 
after the date upon which the board voted to approve or disapprove the application; provided 
however, that if the petitioner shows that the minutes of the meeting at which such vote was 
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taken, including the written decision, were not filed within 5 business days after the vote 
pursuant to RSA 676:3, II, the petitioner shall have the right to amend the petition within 30 days 
after the date on which the written decision was actually filed. This paragraph shall not apply to 
planning board decisions appealable to the board of adjustment pursuant to RSA 676:5, III. The 
30-day time period shall be counted in calendar days beginning with the date following the date 
upon which the planning board voted to approve or disapprove the application, in accordance 
with RSA 21:35. 
I-a. (a) If an aggrieved party desires to appeal a decision of the planning board, and if any of the 
matters to be appealed are appealable to the board of adjustment under RSA 676:5, III, such 
matters shall be appealed to the board of adjustment before any appeal is taken to the superior 
court under this section. If any party appeals any part of the planning board's decision to the 
superior court before all matters appealed to the board of adjustment have been resolved, the 
court shall stay the appeal until resolution of such matters. After the final resolution of all such 
matters appealed to the board of adjustment, any aggrieved party may appeal to the superior 
court, by petition, any or all matters concerning the subdivision or site plan decided by the 
planning board or the board of adjustment. The petition shall be presented to the superior court 
within 30 days after the board of adjustment's denial of a motion for rehearing under RSA 677:3, 
subject to the provisions of paragraph I. 
(b) If, upon an appeal to the superior court under this section, the court determines, on its own 
motion within 30 days after delivery of proof of service of process upon the defendants, or on 
motion of any party made within the same period, that any matters contained in the appeal 
should have been appealed to the board of adjustment under RSA 676:5, III, the court shall issue 
an order to that effect, and shall stay proceedings on any remaining matters until final resolution 
of all matters before the board of adjustment. Upon such a determination by the superior court, 
the party who brought the appeal shall have 30 days to present such matters to the board of 
adjustment under RSA 676:5, III. Except as provided in this paragraph, no matter contained in 
the appeal shall be dismissed on the basis that it should have been appealed to the board of 
adjustment under RSA 676:5, III. 
II. Upon presentation of such petition, the court may allow a certiorari order directed to the 
planning board to review such decision and shall prescribe therein the time within which return 
thereto shall be made and served upon the petitioner's attorney, which shall not be less than 10 
days and may be extended by the court. The allowance of the order shall stay proceedings upon 
the decision appealed from. The planning board shall not be required to return the original papers 
acted upon by it; but it shall be sufficient to return certified or sworn copies thereof, or of such 
portions thereof as may be called for by such order. The return shall concisely set forth such 
other facts as may be pertinent and material to show the grounds of the decision appealed from 
and shall be verified. 
III. If, upon the hearing, it shall appear to the court that testimony is necessary for the proper 
disposition of the matter, it may take evidence or appoint a referee to take such evidence as it 
may direct and report the same to the court with the referee's findings of fact and conclusion of 
law, which shall constitute a part of the proceedings upon which the determination of the court 
shall be made. 
IV. The court shall give any hearing under this section priority on the court calendar. 
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V. The court may reverse or affirm, wholly or partly, or may modify the decision brought up for 
review when there is an error of law or when the court is persuaded by the balance of 
probabilities, on the evidence before it, that said decision is unreasonable. Costs shall not be 
allowed against the municipality unless it shall appear to the court that the planning board acted 
in bad faith or with malice in making the decision appealed from.  

N.H. Constitution Part I, Art. 15. [Right of Accused.]  

No subject shall be held to answer for any crime, or offense, until the same is fully and plainly, 
substantially and formally, described to him; or be compelled to accuse or furnish evidence 
against himself. Every subject shall have a right to produce all proofs that may be favorable to 
himself; to meet the witnesses against him face to face, and to be fully heard in his defense, by 
himself, and counsel. No subject shall be arrested, imprisoned, despoiled, or deprived of his 
property, immunities, or privileges, put out of the protection of the law, exiled or deprived of his 
life, liberty, or estate, but by the judgment of his peers, or the law of the land; provided that, in 
any proceeding to commit a person acquitted of a criminal charge by reason of insanity, due 
process shall require that clear and convincing evidence that the person is potentially dangerous 
to himself or to others and that the person suffers from a mental disorder must be established. 
Every person held to answer in any crime or offense punishable by deprivation of liberty shall 
have the right to counsel at the expense of the state if need is shown; this right he is at liberty to 
waive, but only after the matter has been thoroughly explained by the court.   
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STATEMENT OF FACTS/STATEMENT OF THE CASE 

The Appellants in this matter live in a bucolic neighborhood in Plaistow, New Hampshire 

and which abuts two mostly forested lots located at 143 and 145A Plaistow Road in Plaistow.  

Appendix at 182.  (Hereinafter “A. at ___.”)  The two abutting lots total approximately 19.88 

acres in size and are located within the Commercial I district, which includes over 9 acres of 

wetlands.  A. at 38, 90.  Milton Real Properties of Massachusetts, LLC (hereinafter “Milton”) 

filed an application for preliminary design review with the Town of Plaistow Planning Board on 

the two lots.  A. at 6, 38.  It planned to clear approximately half the parcel in order to locate a 

12,000 sq. ft. commercial building, an 1,800 sq. ft. building for washing heavy vehicles and 

construction equipment, and to use nine (9) acres to store heavy vehicles and construction 

equipment.  A. at 6, 90.  In addition, the plans called for a 2,000 gallon above ground diesel 

storage tank.  A. at 27.  On January 16, 2019, the Planning Board held a hearing addressing 

preliminary design review.  A. at 26.  Abutters, including the Appellants, spoke against the 

proposal, citing concerns about buffering, groundwater contamination, and the location of an 

industrial use next to a residential neighborhood. A. at 28.  On January 30, 2019, Milton, through 

their engineer, Colby Company Inc., made an application for site plan review with the Town of 

Plaistow Planning Board.  A. at 35. 

Town of Plaistow Zoning Ordinance Sec. 220-2 “Definitions” includes the following: 

CONTRACTOR’S STORAGE YARD — A site upon which 
heavy vehicles and equipment (such as bulldozers, front-end 
loaders, and back-hoes) and materials, supplies and forms, used by 
professional contractors in construction, land clearing, site work, 
utilities, landscaping or other similar activities are stored, including 
waste disposal containers. Land upon which any of the above items 
are temporarily stored on-site during the course of an active 
construction project shall not be considered a contractor's storage 
yard. [Added 3-12-2013 ATM by Art. Z-13-9] 
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Table of Use 220-32B for the Commercial I District does not permit a contractor’s storage yard, 

which is a permitted use in the Industrial I (“INDI”) District.  Town of Plaistow Zoning 

Ordinance, Table of Use 220-32A.  On February 6, 2019, in a one-page document entitled 

“Zoning Determination,” the Code Enforcement Officer opined that “equipment rental is a 

permitted retail use in the CI district.”  A. at 59.  No notice to abutters was provided of the 

“application” for a zoning determination.  A. at 108.  No abutters were afforded an opportunity 

to be heard on the “application” for a “Zoning Determination,” and the abutters and other 

directly affected parties were never provided with notice of the “Zoning Determination” after it 

was made.  An Attorney for the Little River Village Association provided testimony that on 

February 22, 2019, he examined the Planning Board file which did not include the so-called 

“Zoning Determination” letter.  A. at 188.  The Appellants on March 20, 2019 were advised by 

the Planning Board of the “Zoning Determination,” and that it had to be appealed within 30 days 

of the date of the determination, e.g. it was a fait accompli.  These concerns were also reflected 

by the Planning Board itself, which was not aware of the “determination” until the March 20, 

2019 meeting.  A. at 82.  This “determination” was also inconsistent with a subsequent 

“determination” made by the Town of Plaistow.  A. at 523. 

 On March 4, 2019, Keach-Nordstrom Associates, Inc., an engineering firm hired by the 

Planning Board to conduct an independent review submitted a letter to the Board setting forth 

five (5) pages of recommendations and concerns about the proposed project.  A. at 66.  On 

March 6, 2019, the Town of Plaistow voted and found the application to be complete.  A. at 71. 

On March 20, 2019, the Planning Board opened a public hearing on the application.  A. at 

76.  At that hearing, the Appellants presented a .pdf presentation outlining concerns about the 

project.  A. at 84-107.  While the Applicant claimed that heavy equipment stored on the property 
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would be less than 3 years old, photographs from the use at the Applicant’s existing property 

show equipment well on the way toward obsolescence, making the risk of groundwater 

contamination from leaking vehicles and equipment much higher than that claimed by the 

Applicant.  A. at 84-88, 96, 103-104.  This is compounded by the inclusion of a 2,000 gallon 

above ground diesel storage tank.  Equipment at the Applicant’s current location shows staging 

platforms in excess of 30’-40’.  A. at 104.  In addition, most of the portion of the lot left 

undeveloped is a sensitive wetland area, compounding the dangers created by this proposal. A. at 

92.   

On April 17, 2019, a second public hearing was held on the application.  A. at 232.  The 

Applicant responded to criticism that the equipment housed at their current location (in the 

Industrial I Zone) is as old as 2005 and higher than 10’ as represented by the applicant.  A. at 

236. The Applicant claimed that they were in the process of updating their heavy equipment.  Id.  

A resident of Village Way expressed concerns that the development would have on the traffic 

and road access to schools.  A. at 242.  Additionally, it was brought to the attention of the 

Planning Board that a car wash establishment was a prohibited use within the Aquifer Protection 

Zone (which includes the proposed use).  A. at 237.  The Applicant stated that it was not a car 

wash but a “wash bay” for rental equipment.  Id.  The Appellants again attended and pointed out 

that the proposed use is a “contractor’s yard” which is not permitted within the district, and an 

industrial use not appropriate to an abutting residential development.  A. at 240-1.  The 

Appellants highlighted the problems of a secret “Zoning Determination” made without notice or 

input from abutters, and the manner in which the “Determination” was hidden from the public 

record until the March 20, 2019 meeting.  Id.  Appellants submitted a report discussing the 

Plaistow’s existing watershed conditions and aquifer.  A. at 111-179, 241.  According to 
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NHDES, the majority of Plaistow’s drinking water sources are ranked as either “high” or 

“medium” risk for contamination based on existing conditions in 2015.  A. at 140-1.    

Following the meeting, on April 26, 2019, another “Zoning Determination” appeared, 

again without notice or opportunity for hearing to abutters and other directly affected parties, and 

with even notice of the “Zoning Determination” provided after the fact.  A. at 246.  This “Zoning 

Determination” found that because the “wash bay” was an accessory use, it was permitted in the 

Aquifer Protection District.  Id.  On May 4, 2019, the Town of Plaistow Planning Board 

conducted a site walk.  A. at 327. 

On May 15, 2019, the Town of Plaistow conducted another public hearing on the 

application.  A. at 362.  Abutters again repeated concerns about the project.  A. at 368.  At the 

Planning Board meeting, there were concerns expressed about the inadequacy of the filtering 

provided by the storm water management system.  A. at 365.  On June 13, 2019, the Town’s 

Engineer, tasked with peer-review of the application, sent correspondence outlining concerns 

about groundwater contamination, and noting the Planning Board’s “authority to require 

installation of monitoring wells in instances where the Board makes a determination that the 

potential exists for adverse effects on groundwater.”  A. at 455.  On June 19, 2019 the Planning 

Board conducted another public hearing on the application.  A. at 458.  It was acknowledged by 

the Applicant’s engineer that proposed landscaping and fencing would provide only partial visual 

screening of the equipment from the residential neighbors.  A. at 459-60.  In addition, while the 

stormwater system was capable of removing solids from wastewater, it provided no way of 

filtering liquids, so that any liquid hydrocarbon not bonded to solid matter would be introduced 

to the groundwater.  A. at 460-1.  The Appellants reiterated concerns about negative aesthetic 

visual impacts, as well as noise and smells as a result of the intensive industrial use of the 
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property.  A. at 464-5.  There were further concerns about secret meetings resulting in “Zoning 

Determinations” in favor of the Applicant, without notice or hearing to abutters.  Id.  In addition, 

concerns were expressed that the aquifer, which supplied three regional communities, was 

threatened by the proposed use.  Id.  The public hearing was closed.  

On June 19, 2019, the Town of Plaistow Planning Board conditionally approved the 

Application with 14 separate conditions, which included a condition for groundwater monitoring 

on a semiannual basis consistent with its authority in the event it determined that there were 

concerns about potential groundwater contamination.  A. at 471-73.  Among the conditions was a 

condition permitting the Applicant to operate from 6:00 am until 7 pm, Monday through 

Saturday, with heavy equipment to be moved between 7:00 am and 7:00 pm.  A. at 472.  The 

Planning Board decision was appealed to the Superior Court for a determination over whether 

the approval constitutes a final decision.  On May 19, 2020, the Superior Court determined that it 

was not a final approval, and the matter was remanded back to the Planning Board, which 

conducted a hearing on June 17, 2020, and gave final approval on June 25, 2020.  The matter 

was then again appealed to the Superior Court, which affirmed the decision in an Order dated 

July 8, 2021. 

 

SUMMARY ARGUMENT 

    The Town of Plaistow attempted to address zoning issues posed by the application 

through secret declaratory “decisions” made by code enforcement in favor of the Applicant.  

Code Enforcement had no statutory or other legal basis to issue said declaratory “decisions,” 

which were further undertaken contrary to the Due Process and constitutional rights of affected 

parties pursuant to Part I., Article 15 of the New Hampshire Constitution.  Further, due to the 

lack of notice and hearing afforded directly affected parties, any such “decisions” are void ab 
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initio for want of subject matter jurisdiction.  Additionally, the trial court erred in refusing to 

address Appellant’s appeal on issues of zoning interpretation contrary to the provisions of RSA 

677:15 I-a (b), which requires the court to address an appeal of the Planning Board, unless the 

parties and/or the court determine within 30 days of service that the matter should have been 

appealed to the Zoning Board of Adjustment pursuant to RSA 676:5, and specifically provides 

the appellant with 30 days to do so after the court’s determination.     

 The Town of Plaistow Planning Board failed to make a determination of regional impact 

regarding the application required under RSA 36:56, despite it being located on a major state 

highway and within the Aquifer Protection District which provides groundwater to Plaistow and 

two abutting municipalities.  Accordingly, failure to comply with statutory notice provisions 

divested the Planning Board of subject matter jurisdiction and the decision is void ab initio.  The 

trial court erred in not reversing the decision of the Planning Board and remanding due to the 

failure to comply with the regional impact statute. 

 Last, the superior court erred in affirming the Town of Plaistow’s approval which was 

both illegal and unreasonable.  The Intervenor proposes a project which de facto meets the 

description of a “contractor’s yard,” an industrial use not permitted in the Commerical I District.  

Whether the use is permitted or not, it has the same industrial impacts on the abutting residential 

neighborhood as it would if the Applicant had obtained a variance.  In addition, the use includes 

a wash facility for heavy equipment which is not permitted in the Aquifer Protection District as a 

stand-alone use, but which was permitted as a so-called accessory use.  The engineer hired by the 

Town to conduct third-party review recognized that the proposed use has the serious potential to 

cause groundwater contamination, and recommended semi-annual and annual testing of 

groundwater quality due to the threat.  A condition for testing was included in the final decision 
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of the Planning Board.  However, the condition made no provision for any consequences in the 

event that groundwater testing determined environmental contamination from the use, and 

provided no indemnification to the abutting residential property owners.  Further, the conditions 

called for the Intervenor to be permitted to operate from 6:00 am to 7:00 pm, Monday through 

Saturday, and move heavy equipment from 7:00 am to 7:00 pm, Monday through Saturday, 

creating noise, odor, and unpleasant visual impacts that deprived the abutting residential 

properties of quiet enjoyment in violation of Site Plan Regulations.  In addition, provisions for 

fencing and other buffers to prevent visual pollution, noise, and odors were grossly inadequate in 

light of Site Plan Regulations.  The proposed use is illegal and independently unreasonable. 

 

ARGUMENT 

I. Superior court erred in not addressing the zoning issue, which was properly 
preserved by the Appellant pursuant to RSA 677:15 I-a. 
 

 The Appellant appealed the decision of the Planning Board including, specifically, the 

issue that the proposed use, a contractor’s yard, was not a permitted use in the Commercial I 

District.  The Town and the Intervenor argued i.) that the “Zoning Determination” of February 6, 

2019 constituted an “Administrative Decision” pursuant to RSA 676:5 and that the Appellant’s 

had not exhausted their administrative remedies, and, in the alternate, ii.) that the issue should 

have been appealed to the Zoning Board of Adjustment within 20 days of the June 19, 2019 

conditional approval.  Both the Town and the Intervenor acknowledge that neither the superior 

court nor the parties moved within 30 days of service and requested that the matter be submitted 

to the Zoning Board of Adjustment pursuant to RSA 677:15 I-a (b). 

RSA 676:5 allows the Zoning Board of Adjustment to hear appeals of an “administrative 

decision” of an “administrative officer.”  It specifically excludes formal or informal enforcement 
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decisions undertaken by an “administrative officer,” but does include “any construction, 

interpretation or application of the terms of the ordinance which is implicated in such 

enforcement proceedings.”  RSA 676:5 II(b).  According to 676:5 II. (a), an “administrative 

officer” is defined as “any official or board who, in that municipality, has responsibility for 

issuing permits or certificates under the ordinance, or for enforcing the ordinance.”  RSA 672:7 

defines a “local land use board” for purposes of Title LXIV “Planning and Zoning”: 

"Local land use board" means a planning board, historic district 
commission, inspector of buildings, building code board of appeals, 
zoning board of adjustment, or other board or commission 
authorized under RSA 673 established by a local legislative body. 

It is clear that a “local land use board” issuing permits or certificates (pursuant to statutory 

authority) would constitute an “administrative officer” for purposes of RSA 676:5.   RSA 676:3 

provides the universal rules for the issuance of all decisions by a land use board: 

   676:3 Issuance of Decision. – 

I. The local land use board shall issue a final written decision which 
either approves or disapproves an application for a local permit and 
make a copy of the decision available to the applicant. . . 

For example, if a building inspector denied an application for a building permit pursuant to RSA 

155-A citing zoning restrictions, that decision would be appealed to the Zoning Board of 

Adjustment pursuant to RSA 676:5.  In contrast, the purported “Zoning Determination” amounts 

to, in effect, a “declaratory judgment” by a code enforcement officer, for which there exists no 

statutory or other legal authority.  Town of Tuftonboro v. Lakeside Colony, Inc., 119 N.H. 445, 

448 (1979)(“Municipalities that attempt to exercise this delegated power can only do so in a 

manner that is consistent with the provisions of the enabling statute.”);  Formula Dev. Corp. v. 

Town of Chester, 156 N.H. 177, 182 (2007) (“[A]dministrative officials do not possess the power 

to contravene a statute [and] ... administrative rules may not add to, detract from, or modify the 
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statute which they are intended to implement.”).  To the extent the “Zoning Determination” is an 

“administrative decision”, it is void ad initio as no statute delegates authority to zoning officials 

to issue declaratory judgments, and the zoning board of adjustment would have no subject matter 

jurisdiction pursuant RSA 676:5 to exercise over such an ersatz “decision.”  

 Assuming arguendo that New Hampshire law provides zoning enforcement officials with 

authority to issue declaratory judgments with respect to matters of zoning intrepretation, it remains 

defective.  When a land use board issues an administrative decision, it decides “rights and liabilities 

based upon past or present facts,” and it acts in a quasi-judicial capacity.  City & Cty. of Denver 

v. Eggert, 647 P.2d 216, 222–23 (Colo. 1982).  In New Hampshire, a quasi-judicial proceeding is 

subject to a juror standard.  Winslow v. Town of Holderness Planning Board, 125 N.H. 262, 266 

(1984).  In a quasi-judicial process, parties directly affected are entitled to notice and hearing prior 

to a final determination making factual adjudications and interpreting local ordinances and directly 

affecting property rights.  As the Colorado Supreme Court held: 

Individual license or permit decisions involving adjudicative facts 
are subject to basic due process guarantees. The due process clause 
of the Colorado Constitution, Art. II, Sec. 25, “requires at a 
minimum the same guarantees as those protected by the due process 
clause of the federal constitution under the fourteenth amendment.” 
“The essence of procedural due process is fundamental fairness. 
This embodies adequate advance notice and an opportunity to be 
heard prior to state action resulting in deprivation of a significant 
property interest.” 

Eggert, 647 P.2d at 224 (Colo. 1982)(citations omitted)(holding that issuance of a Cease and Desist 

Order violated notice and hearing requirements of due process);. Coastal Grp. v. Planned Real 

Estate Dev. Section, Dep't of Cmty. Affairs, 267 N.J. Super. 49, 61, 630 A.2d 814, 820 (App. Div. 

1993)(temporary cease and desist order did not violate due process because notice and hearing 

were provided prior to issuance of a final order); Unistrut Corp. v. State, Dep't of Labor & Training 
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ex rel. Orefice, No. C.A. PC 04-6702, 2006 WL 798903, at *5 (R.I. Super. Mar. 28, 2006), 

judgment entered sub nom. Unistrut Corp. v. State of Rhode Island Dep't of Labor (R.I. Super. 

2006), quashed sub nom. Unistrut Corp. v. State Dep't of Labor & Training, 922 A.2d 93 (R.I. 

2007)(Initial cease and desist order did not violate due process because the Plaintiffs received a 

prompt post-deprivation hearing on the merits of the cease and desist orders). 

In In re Kilton, 156 N.H. 632, 637 (2007), this Court held: 

To determine whether particular procedures satisfy the requirements 
of due process, we typically employ a two-prong analysis. Initially, 
we ascertain whether a legally protected interest has been 
implicated. We then determine whether the procedures provided 
afford appropriate safeguards against a wrongful deprivation of the 
protected interest.  [Citations omitted.] 
 

The final “administrative decisions” in question adversely affected the property interests of the 

Appellants, which are protected by the Due Process clause, Part I, Article 15 of the New Hampshire 

Constitution.  Property rights are legally protected constitutional interests.  As far as the procedural 

safeguards, the most basic procedural safeguards are notice and hearing afforded to the persons 

directly affected by the potential final decision.  McIntyre v. Sec. Comm'r of S.C., 425 S.C. 439, 

443, 823 S.E.2d 193, 194–95 (Ct. App. 2018)(Recipient of Cease and Desist Order entitled to 

notice and hearing on cease and desist order and hearing was subject to administrative rules).  

Illustrative of this point is the U.S. District Court’s holding with respect to prejudgment 

attachments on real estate:   

The effect of the New Hampshire law is the same as the Maine law; it authorizes a 
plaintiff to make an immediate attachment of a defendant's real estate upon the 
plaintiff's unsubstantiated assertion that he has a claim against the defendant for 
damages without any notice or opportunity for the defendant to be heard. This 
impairment of the right of an owner of real estate to have the unrestricted use of his 
property fails to meet even the minimum demands of due process. 

Clement v. Four N. State St. Corp., 360 F. Supp. 933, 935 (D.N.H. 1973).  To the extent that 

“zoning enforcement officials” are permitted to secretly issue declaratory judgments adversely 



25 
 

affecting the property rights of abutters, without either notice or hearing, said “decisions” blatantly 

violate the N.H. Constitution.  The Zoning Board of Adjustment has no subject matter jurisdiction 

to act on an illegal, unconstitutional zoning “decision,” so there can be no failure to exhaust 

administrative remedies on that basis. 

In addition to the Town of Plaistow acting in an illegal and unconstitutional manner 

depriving the Appellants of due process, the consequences for failure to provide notice are well 

established:  in zoning, compliance with notice requirements is necessary to confer subject matter 

jurisdiction.  Hussey v. Town of Barrington, 135 N.H. 227 (1992)(Failure to follow notice 

provisions deprived zoning board of subject matter jurisdiction to adjudicate variance).  If the 

February 6, 2019 decision is in fact an “administrative decision,” then the Town of Plaistow 

official issuing it, in not providing notice and hearing to affected parties, had no subject matter 

jurisdiction to do so, and the decision is void ad initio for want of subject matter jurisdiction.   Last, 

lack of subject matter jurisdiction is not waivable and may be raised at any time, even on appeal.  

A party may challenge subject matter jurisdiction at any time during the proceeding, including on 

appeal, and may not waive subject matter jurisdiction.  Gordon v. Town of Rye, 162 N.H. 144, 

149 (2011). 

Either the “Zoning Determination” is an illegal, unconstitutional “administrative decision” 

or it constitutes an advisory opinion provided to the Planning Board in the process of site plan 

review.  Associate Transport v. Town of Derry, 168 N.H. 108, 116 (2015)(Building Inspector’s 

opinion on zoning issue during a public hearing on an application was not a “decision” 

necessitating administrative appeal).  Assuming that the “Zoning Determination” represents an 

advisory opinion to the Planning Board, the Town of Plaistow and the Intervenor argue that 

consistent with Atwater v. Town of Plainfield, 160 N.H. 503 (2010), that the Appellants should 
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have appealed the June 19, 2019 decision to the Zoning Board of Adjustment within 20 days of 

that determination even if the decision was not final.  It is further noted that the Appellants 

appealed the decision of June 19, 2019 to the superior court, and the issue of the need to appeal to 

the Zoning Board of Adjustment was not raised by the court, the Respondent, or the Intervenor.   

This Court in Atwater, 160 N.H. 503 (2010), found that a conditional approval of a 

planning board decision which interpreted zoning, even if not a final decision for purpose of appeal 

under RSA 676:15, must be appealed to Zoning Board of Adjustment pursuant to RSA 676:5.  In 

reaching its holding, this Court explicitly noted: 

Nothing in the plain language of RSA 677:15, I, or RSA 676:5, III 
requires that the planning board first complete its consideration of 
the planning issues involved in a site plan review, or that the 
applicant satisfy the conditions imposed on a site plan application 
prior to the zoning board considering the zoning issues on appeal. 
Indeed, RSA 676:5, III speaks of appealing determinations made “in 
the exercise of ... site plan review,” and, unlike RSA 677:15, does 
not identify the date of the planning board vote to approve or 
disapprove the application as the date upon which the appeal period 
begins to run. 

Id., 160 N.H. at 510.  In response to the Atwater decision, the New Hampshire legislature 

overturned the Atwater case by statute, and amended RSA 677:15, I-a in 2013 to include: 

(b) If, upon an appeal to the superior court under this section, the 
court determines, on its own motion within 30 days after delivery of 
proof of service of process upon the defendants, or on motion of any 
party made within the same period, that any matters contained in the 
appeal should have been appealed to the board of adjustment under 
RSA 676:5, III, the court shall issue an order to that effect, and shall 
stay proceedings on any remaining matters until final resolution of 
all matters before the board of adjustment. Upon such a 
determination by the superior court, the party who brought the appeal 
shall have 30 days to present such matters to the board of adjustment 
under RSA 676:5, III. Except as provided in this paragraph, no 
matter contained in the appeal shall be dismissed on the basis that it 
should have been appealed to the board of adjustment under RSA 
676:5, III.  [Emphasis added.] 
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The superior court’s Order would not be erroneous prior to the 2013 amendment to RSA 676:15, 

however, the order under appeal is clearly erroneous and in explicit contradiction with the 

provisions of RSA 677:15 I-a (b).  In addition, the Respondent and Intervenor are clearly 

estopped/barred from raising the issue of exhaustion of administrative remedies unless they raised 

the issue within 30 days of service of the appeal.  The intent of the amendment to RSA 676:15 was 

to provide for zoning board review of zoning issues if the court or the parties felt that appeal 

pursuant to RSA 676:5 was appropriate, and to provide adequate time for the appellant to do so, 

but also to prevent parties from utilizing RSA 676:5 as a procedural trap in order to evade judicial 

review.  If the Town of Plaistow and the Intervenor sincerely felt that appeal to the Zoning Board 

of Adjustment was necessary, they legally had every right to request it, but elected not to exercise 

that right.  On the other hand, if neither the court nor the parties raise the issue in a timely manner, 

RSA 677:15 I-a (b) compels the superior court to act on the appeal.  The superior court erred in 

violation of RSA 677:15 I-a (b) by not addressing the zoning issue as properly set forth by the 

Appellants. 

 

II. The Superior Court Erred in Failing to Void the Decision Ab Initio for Failure to 
Comply with the Regional Impact Statute. 

 

RSA 36:54-58 sets forth the Regional Impact statute.  RSA 36:55 defines a “development 

of regional impact” as: 

In this subdivision "development of regional impact" means any 
proposal before a local land use board which in the determination of 
such local land use board could reasonably be expected to impact on 
a neighboring municipality, because of factors such as, but not 
limited to, the following: 

I. Relative size or number of dwelling units as compared with 
existing stock. 
II. Proximity to the borders of a neighboring community. 
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III. Transportation networks. 
IV. Anticipated emissions such as light, noise, smoke, odors, or 
particles. 
V. Proximity to aquifers or surface waters which transcend 
municipal boundaries. 
VI. Shared facilities such as schools and solid waste disposal 
facilities. 
 

With respect to the Intervenor’s proposed project, it is located on a significant junction of state 

highways and will have measurable impacts on regional traffic.  It is anticipated to produce light, 

noise, smoke, odors, and particles.  It is in the Aquifer Protection District on an aquifer supplying 

water to three municipalities.  It is anticipated to operate a nonpermitted use in that zone as an 

“accessory use.”  The proposed development is clearly a development of regional impact.  In 

addition, RSA 36:56 mandates that all local land use boards make a determination of regional 

impact on all applications, and further that any doubt be resolved in favor of finding that the 

development is a development of regional impact.  RSA 36:57 provides that in the event of a 

determination of regional impact, the regional planning committee and abutting municipalities 

must be given notice and opportunity to be heard on the application.   

RSA 36:55-58 constitutes a statutory notice provision.  For a land use board to have subject 

matter jurisdiction to adjudicate a land use decision, there must be strict compliance with all 

statutory notice provisions.  Hussey, 135 N.H. 227, 231 (1992)(Failure to follow statutory notice 

provisions deprived zoning board of subject matter jurisdiction to adjudicate variance). “Where a 

notice provision is contained in the enabling act, such provision is mandatory and must be 

complied with to confer jurisdiction upon the board of appeals.”  § 57:53.Who must be notified—

Notice required by enabling acts, 3 Rathkopf's The Law of Zoning and Planning § 57:53 (4th ed.).  

The superior court erred in not finding that the failure of the Planning Board to comply with the 
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regional impact statute deprived the Board of subject matter jurisdiction, and not reversing the 

decision of the Planning Board and remanding it for compliance with the Regional Impact statute.  

 

 

III. Approval of the Planning Board is Unlawful and Unreasonable 
 

Whether or not the approved plan is an “contractor’s yard” or a “retail” use, the impact of 

the proposal is identical to the industrial use of the property as a “contractor’s yard,” and the 

location of a de facto industrial use next to a residential neighborhood is per se independently 

unreasonable.  Site Plan Regulations Sec. 230-2 B. (3) requires: 

The reasonable screening, at all seasons of the year, of all 
commercial and industrial uses, playgrounds, parking, and service 
areas, as well as other nonresidential uses, from the view of adjacent 
residential properties and streets; 
 

The Planning Board approval did not provide for adequate fencing or other visual buffer between 

large, loud, dirty and noisy industrial equipment and the abutting residential neighbors.  It was 

admitted by agents of the Intervenor on the record that the fencing would not stop visual impacts 

from the use.  Whether the “car wash” constituted a non-permitted use or an accessory use in the 

Aquifer Protection Zone, the impact of an industrial washing facility to wash heavy construction 

equipment will have the same impact on the wetlands and the aquifer regardless of whether it was 

an independent use or an accessory use.  In the vicinity of the Appellants’ neighborhood, it 

represents a significant threat to groundwater and surface water which supplies drinking water to 

the Appellants’ as well as surrounding municipalities.  The engineering firm tasked with third party 

review of the proposal recommended semi-annual and annual groundwater monitoring due to 

legitimate scientific concerns about groundwater contamination from the use.  The Planning Board 

adopted the monitoring as a condition of approval based on those same sound concerns.  Site Plan 
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Regulations Sec. 230-2 B. (5) requires “[i]n applicable cases, a drainage system and layout which 

will afford the best solution to any drainage problems.”  However, while the approval includes 

plans to monitor groundwater quality, there are no provisions in the approval to address issues if 

there is significant contamination as a result of this proposed use.  There is no proposed solution, 

let alone a “best solution,” to address drainage problems. There are no provisions in the approval 

to address what happens in the event of contamination, and there is no indemnification of the 

abutters in the event they suffer from groundwater contamination as a result of this approval.  Last, 

the abutters have to endure the sound, smells and visual impacts of heavy construction equipment 

moving about from 7:00 am to 7:00 pm, six days a week, which is a clear threat to their basic quiet 

enjoyment of their residential homes.  The approval of the Planning Board is clearly illegal and 

unreasonable and the trial court erred in affirming that decision. 

WHEREFORE, for all the reasons set forth above, the Appellants respectfully 
requests that this Honorable Court: 

A. Find that the superior court erred in refusing to address the interpretation 
of zoning offered by the Town of Plaistow Planning Board finding that 
the proposed contractor’s yard constitutes a permitted “retail use” in 
violation of RSA 676:15 I-a (b), and reverse and remand for further 
deliberation on this issue; 

 
B. Find that the superior court erred and find the Planning Board decision 

void ad initio for failure to comply with the regional impact statute, RSA 
35:55-58, and reverse and remand with instructions to remand the 
matter to the Planning Board; 

 
C. Find that the superior court erred in affirming the Planning Board’s 

illegal and unreasonable approval of the Intervenor’s application, and 
reverse and remand with instructions to reverse the decision of the 
Planning Board; 

 
D. For such other and further relief as may be equitable and just. 
 

 Respectfully submitted, 

       Richard Anthony 
       Sanaz Anthony 



31 
 

       by their attorneys 
       Law Offices of Kelly E. Dowd PLLC 
 
Dated: May 11th, 2022   By: /s/Kelly E. Dowd    
       Kelly E. Dowd 
       NH Bar ID 14890 
       One Elm Street, Suite 202 

P.O. Box 1017 
       Keene, NH  03431 
       (603) 499-8261 
 
 
 

CERTIFICATION OF SERVICE AND REQUEST FOR ORAL ARGUMENT 

I hereby certify that I have, on this 11th day of May 2022, caused a copy of the within to 
be forwarded via was forwarded via to the case management system to the Attorney for the 
Appellee, Town of Plaistow, Charles F Cleary, Esq. at Wadleigh, Starr & Peters, PLLC, 95 
Market St., Manchester, NH  03101 and Attorney for Intervenor, Derek D Lick, Esq., Sulloway 
& Hollis, PLLC, 9 Capitol St., Concord, NH  03301.  The Appellants respectfully request oral 
argument before the full court and time to address the Court, not to exceed 15 minutes. 
 

  
       /s/Kelly E. Dowd    
       Kelly E. Dowd, Esq. 
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 STATE OF NEW HAMPSHIRE 

 

ROCKINGHAM, SS                                                                                      SUPERIOR COURT 

                   Case No. 218-2020-CV-0716 

  

 

 

Richard and Sanaz Anthony 

 

  

 v. 

 

 Town of Plaistow Planning Board  

                                                        

 

PETITIONERS’ MOTION FOR RECONSIDERATION 

 

 

 NOW COME the above-named Petitioners, by and through their attorney, The Law 

Office of Scott E. Hogan, and move the Court to reconsider its Order dated July 9, 2021 in the 

above-referenced matter.  In support of their Motion the Petitioners state the following: 

INTRODUCTION 

1. The Court’s Final Order begins by characterizing this matter as “an ongoing dispute” 

between the Petitioners and the Town of Plaistow.  Order, p.1.   

2. The “dispute” began when the Intervenor proposed and the Town approved applications that 

would allow the construction of an industrial-commercial heavy construction equipment 

facility immediately adjacent to a previously buffered residential neighborhood, including: a 

prohibited Contractor’s Yard use with no appropriate buffering; no sureties regarding surface 

or groundwater protection; no reasonable sight or noise buffers; no reasonable hours of 

construction or operation.  The Petitioners and others have actively participated in every 

Filed
File Date: 7/19/2021 11:16 PM
Rockingham Superior Court

E-Filed Document

reconsideration is DENIED. 
and Milton's objection, Plaintiffs' motion for 
discretion).  For the reasons noted in the Town's
motion for reconsideration is within the trial court’s 
(2005) (noting that the decision to grant or deny a 
Broom v. Continental Cas. Co., 152 N.H. 749, 752 
misapprehended . . . .”  Super. Ct. Civ. R. 12(e); see 
points of law or fact that the court has overlooked or 
reconsideration “shall state, with particular clarity,
Under Superior Court Rule 12(e), a party moving for 
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aspect of these proceedings, in the reasonable defense of the daily use, enjoyment, value, and 

future marketability of their residential property. 

3. The “dispute” has been “ongoing”, as the Petitioner have had to navigate the myriad legal 

proceedings, both locally and in this Court, and comply with each of the required 

machinations that have been part of this lengthy process between the local review processes 

and the three relevant actions in this Court.   (See Order, p.1, Footnote 1 re: referenced Case 

Numbers). 

Standard of Review 

4. Motions for Reconsideration are designed to state “points of law or fact that the Court has 

overlooked or misapprehended”.  Superior Court Rule 59-A(1). 

5. After the Petitioners’ lengthy and good faith participation in the local and judicial review 

process, they respectfully request that the court reconsider its Final oOder as follows. 

Contractor’s Yard Issue 

6. While the court spent much of its Order addressing the regional impact and waiver issues, it 

has conspicuously ignored the Petitioners’ exacting presentation and preservation of the 

“Contractor’s Yard” issue, specifically within the jurisdiction of this RSA 677:15 Petition, in 

numerous, specific and unique ways.  Neither the Court, nor the Town, nor the Intervenor 

have responded to the well-preserved point in each of the Planning Board Petitions, 

subsequent pleadings and arguments, which is that no party has ever filed the requisite 

motion required by RSA 677:15 to object to any issue that was raised before the Court in this 

and the prior Petition, to argue why it should be referred to the Zoning Board. 
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7. RSA 677:15(I)(b) states: 

“If, upon an appeal to the superior court under this section, the court 

determines, on its own motion within 30 days after delivery of proof of 

service of process upon the defendants, or on motion of any party made 

within the same period, that any matters contained in the appeal should have 

been appealed to the board of adjustment under RSA 676:5, III, the court 

shall issue an order to that effect, and shall stay proceedings on any 

remaining matters until final resolution of all matters before the board of 

adjustment. Upon such a determination by the superior court, the party who 

brought the appeal shall have 30 days to present such matters to the board of 

adjustment under RSA 676:5, III. Except as provided in this paragraph, no 

matter contained in the appeal shall be dismissed on the basis that it should 

have been appealed to the board of adjustment under RSA 676:5, III.”  

(Emphasis added).  

 

8. Again, no such Motion has ever been presented by the Court or any other Party.  In its Final 

Order the Court not only failed to explain either why this provision does not apply, or why 

the Court and Town and Intervenor aren’t now estopped given their failure to bring the 

statutorily-required Motion, but the Court failed to mention this issue at all. 

9. Further, the court also failed to recognize or discuss the fact that the Petitioners have 

argued and preserved the Contractor Yard issue independently within the context of RSA 

677:15, as being independently unreasonable within the meaning of RSA 677:15, as: 

“Beyond the fact that a “Contractor’s Yard” is specifically prohibited in this zone, 

the specific placement of the Contractor’s Yard in the Applicant’s preferred 

design maximizes the daily impacts that such an Industrial use will have on 

neighboring residential properties, while providing no meaningful protections to 

neighboring land owners, and is thus both unlawful and independently 

unreasonable within the meaning of RSA 677:15…”.  See e.g., Petitioners’ 

Memorandum of Law, p.6. 

 

10. The Court also failed to recognize or discuss that the Certified Record contains an opinion 

letter from counsel for the Planning Board, opining on the issue of the “Contractor Yard”.  
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See letter from Attorney Cleary to Planning Board, CR 194-195.  This letter is clear in stating 

that a Contractor Storage yard “…does NOT have a retail component associated with it.” (as 

the approval at issue does), i.e. it is NOT permitted.  The letter goes on to confirm the 

differences between associated (permitted) retail uses and (non-permitted) industrial uses.  

The non-permitted industrial uses were the ones ultimately approved here. 

11. The Contractor Yard issue has been specifically and consistently presented within this RSA 

677:15, independent of any other Appeal or action, according to the explicit language of that 

statute.  The Court's failure to address these issues within this Petition is itself error. 

 Protections for Abutting Residential Properties 

12. Regarding issues of buffering and other protections, in its Order the Court somehow finds 

that “… the record reflects that the planning board adequately considered abutters concerns 

and interests, and that those concerns were incorporated into the final site plan.”  Order, p.11. 

13. As the Court recognized in its order, “Abutters (including Petitioners) have expressed 

concerns about the project, particularly as it related to groundwater quality and buffering 

from neighboring residential areas.”  Order, p.1.  The Court's recitation of the process itself 

and the Court’s references otherwise include numerous and conflicting descriptions of the 

supposed buffer and distances that were part of the Planning Board's approval1, while 

overlooking the clear acknowledgements by the Town and the Intervenor regarding the 

insufficiency of the “buffering”.  The Court fails to acknowledge that the approval allows the 

Applicant to provide only its suggested 6 foot fence buffer, while the Applicant and the Board 

 
1 See e.g., Order at p.3, 4, 5, 7, 11. 
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acknowledged on the Record that the (20 foot plus) heavy construction equipment that will be 

stored and displayed and washed on the site will NOT be buffered by the approved six foot 

fence, nor will the other proposed commercial and industrial uses, although such buffering is 

required by the Board’s Regulations.  CR p. 455. 

14. The Court also fails to acknowledge that the approval does not provide any assurance to the 

Petitioners or other neighboring property owners regarding the safety of their groundwater 

drinking supplies, and specifically does NOT provide any mechanism to test and assure the 

quality of the effluent coming out of this commercial/industrial site, while acknowledging 

that the entire Town of Plaistow’s water supply comes from groundwater.  The approval also 

acknowledges that the system approved to address the many pollutants that are a product of 

this facility does not address “hydrocarbons in the form of a liquid not being removed by the 

StormTech system”, and the Board’s consulting engineer “offered that unfortunately 

hydrodynamic separators will not separate liquids”. (See, Planning Board Minutes June 19, 

2019, p.4).  These are not “adequate protections”. 

15. The Court also fails to acknowledge the patently unreasonable hours of construction and 

operation of this industrial commercial facility that would be allowed under the Planning 

Board's approval. 

16. The Petitioners respectfully suggest that the court has either misapprehended or 

misunderstood the Record regarding these issues, and its conclusions that the Planning 

Board's approval provides adequate, lawful and reasonable protections for neighboring 

residential properties from this proposed industrial-commercial use, and they respectfully 
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request that the court grant this Motion for Reconsideration on those bases. 

Regional Impact Determination 

17. The Petitioners have argued that the Planning Board erred by not making a determination 

regarding noticing regionally impacted municipalities, including based on potential impacts 

to surface water, groundwater and traffic.  In its Order the Court concluded, “When it 

approved Milton’s proposal, the planning board implicitly found that there was no potential 

for regional impact”.  Order, p.16.  (Emphasis added).  

18. “36:56 Review Required” states: 

 

I. A local land use board, as defined in RSA 672:7, upon receipt of an 

application for development, shall review it promptly and determine 

whether or not the development, if approved, reasonably could be 

construed as having the potential for regional impact. Doubt 

concerning regional impact shall be resolved in a determination that the 

development has a potential regional impact.” (Emphasis added). 

 

19. The Planning Board has no discretion to ignore this statutory requirement, and then have the 

Court characterize it as an “implicit”, after-the-fact “finding”.  This is legal error that must be 

reversed.   

20. The Court also finds that the Petitioners “… have not articulated how the Planning Board’s 

alleged failure to strictly comply with RSA 36:56 has prejudiced them”.  Order, p.17.  The 

prejudice comes from the lack of notice to potentially affected municipalities, which 

eliminates the opportunity for them to participate and comment on the subject application to 

the Plaistow Planning Board.  It isn’t a matter of notice to the Petitioners. 
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CONCLUSION 

21. For all of the reasons stated above the Petitioners respectfully request that the Court 

reconsider its July 9, 2021 Order. 

 WHEREFORE, the Petitioners pray that the Court will:  

A. Grant this Motion for Reconsideration; and, 

 

B.        Grant such other and further relief as the Court deems just. 

 

 

      Respectfully submitted, 

      Richard and Sanaz Anthony 

     

      By their attorney, 

      THE LAW OFFICE OF SCOTT E. HOGAN 

 

DATE:  July 19, 2021   /s/Scott E. Hogan/ 

                                                                        Scott E. Hogan, Esq.  

       P.O. Box 57 

       Lyndeborough, NH 03082 

       603-969-1183 

       hoganlaw@comcast.net 

       Bar ID #: 10542 

 

 

CERTIFICATION 

 

I, Scott E. Hogan, certify that I filed this Motion this day with the electronic filing system, and so 

with the certified service contacts. 

 

/s/Scott E. Hogan/ 
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