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QUESTION PRESENTED 

Whether the court erred by denying Rivera’s request to 

vacate the sentences pronounced in 2020 in the SFK case. 

Issue preserved by defense motion, the State’s objection, 

the hearing on the motion, and the court’s ruling. AD 29-45; 

A3-A157; V 3-16.* 

 
* Citations to the record are as follows: 
“AD” refers to the attached addendum, containing the order from which Rivera 

appeals; 

“A” refers to the separate appendix to this brief, containing relevant pleadings; 

“H1” refers to the transcript of a hearing held on October 9, 2015; 

“H2” refers to the transcript of a hearing held on November 19, 2015; 

“S” refers to the consecutively-paginated transcript of the sentencing hearing 
held over two days on January 2 and 9, 2020; 

“V” refers to the transcript of the hearing on the motion to vacate sentence, held 

on October 19, 2020. 
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STATEMENT OF THE CASE AND FACTS 

Ernesto Rivera was arrested in July 2013 and 

subsequently charged with various offenses. A15-A30. In late 

2015, he stood trial twice in the Hillsborough (South) 

Superior Court.  

First, in September and October 2015, Rivera stood trial 

on multiple charges associated with four different Superior 

Court docket numbers.1 These included three pairs of charges 

relating to gun possession, with each pair containing an 

indictment accusing Rivera of being an armed career criminal 

(ACC) and an indictment accusing Rivera of the lesser-

included offense of being a felon in possession of a gun (FIP). 

A15-A18; AD 30. Each pair referred to a separate alleged act 

of possession. In addition, in that trial, the State prosecuted 

Rivera for possession of cocaine with intent to distribute and 

for four counts of solicitation of witness tampering. A19-A23. 

The court dismissed one of the ACC-FIP pairs prior to jury 

deliberations. The jury convicted Rivera on all remaining 

counts.2 Because each FIP count functioned as a lesser-

included offense of the associated ACC count, the court did 

not at that time pronounce sentence on the FIP counts. 

 
1 These included 2013-CR-613, -636, -722, and 2014-CR-183. 
2 Rivera’s appeal of the convictions entered upon the guilty verdicts in that trial 

is pending in this Court, under docket 2016-0007. This brief refers to that 

prosecution as the “ACC case.” 
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After that first trial but before the second, there was 

some brief discussion of matters relating to sentencing.3 First, 

at a hearing on October 9, defense counsel stated that Rivera 

preferred to be sentenced at the same time on any 

convictions. AD 30-31; H1 10-11. “Although Judge Garfunkel 

was initially reluctant to agree to a single sentencing hearing 

because he faced mandatory retirement in February 2016 due 

to his age and feared that the trials would not be completed 

by that time, the parties all seemingly agreed by the end of 

the October 9, 2015, hearing that the defendant’s trials would 

be concluded in time for a single sentencing hearing.” AD 30-

31. Later, at a hearing held on November 19, 2015, shortly 

before the second trial, the court clerk announced that the 

sentencing hearing would be held on December 17, 2015. H2 

20-21. 

On December 14-15, 2015, Rivera stood trial on charges 

arising out of an incident occurring on the night of July 21-

22, 2013, at the San Francisco Kitchen (SFK), a restaurant in 

Nashua. These included possession of cocaine with intent to 

distribute, criminal threatening, and five counts of simple 

assault. A24-A30. The jury acquitted Rivera of possession of 

cocaine with intent to distribute but convicted on the lesser-

 
3 At that time, the parties contemplated that Rivera would face charges in at 

least two more trials. Ultimately, though, the State opted to try him only once 

more, on the charges prosecuted at the December 2015 trial. AD 30 n.3. 
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included offense of simple possession of cocaine. The jury 

returned guilty verdicts on all other counts.4 

On December 17, 2015, the court (Garfunkel, J.) 

pronounced sentence on the convictions arising out of both 

trials. A31-A54. On the verdicts entered in the ACC case, the 

court sentenced Rivera to a cumulative stand-committed term 

of thirty-three and one-half years to sixty-seven years in 

prison.5 On the verdicts entered in the SFK case, the court 

pronounced one stand-committed twelve-month sentence for 

assault, to run concurrently with the witness-tampering 

sentences from the ACC case. AD 32-33. All other sentences 

in the SFK case were suspended, including a consecutive 

suspended term of seven and one-half to fifteen years in 

prison for possession of cocaine.6 

Rivera’s direct appeals were stayed pending his pursuit 

of post-conviction remedies. A75-A88. When this Court issued 

its opinion in State v. Folds, 172 N.H. 513 (2019), it became 

clear that Rivera’s ACC convictions were invalid. Citing Folds, 

 
4 Rivera’s appeal of the convictions entered upon the guilty verdicts in that trial 

is pending in this Court, under docket 2016-0006. All charges prosecuted at 

that trial were filed in docket 2013-CR-612. For ease of reference and because 

those charges arose out of events at the San Francisco Kitchen, this brief refers 
to that prosecution as the “SFK case.” 
5 Rivera received consecutive, stand-committed terms of ten to twenty years for 

the two ACC convictions. Rivera received a third (also consecutive) term of ten to 

twenty years for possession of drugs with intent to deliver. He received terms of 

three and a half to seven years on each of the witness tampering convictions, to 

run concurrent with each other, but consecutive to his ACC and drug sentences.  
6 On the remaining four counts of simple assault and on the criminal 

threatening conviction, Rivera received concurrent suspended terms of twelve 

months. 
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Rivera filed a motion to vacate the ACC convictions. A89-A93. 

Folds, though, did not invalidate any of the convictions or 

sentences in the SFK case. Accordingly, Rivera’s Folds motion 

was not filed under that docket number and did not seek to 

vacate any of those convictions or sentences. A89. In due 

course, the Superior Court (Temple, J.) vacated the ACC 

convictions and sentences. That disposition of the ACC 

convictions revived the lesser-included FIP convictions, as to 

which the court had, in 2015, pronounced no sentence. 

In January 2020, the court convened a new sentencing 

hearing, held over two days. Notwithstanding that Folds 

affected only the ACC convictions and sentences, various 

statements made by the court and counsel at the sentencing 

hearing reveal that all parties contemplated a de novo 

resentencing by Judge Temple on all convictions, including 

those entered in the SFK case. 

At the conclusion of the January 2020 sentencing 

hearing, the court pronounced the following consecutive, 

stand-committed sentences: (1) for possession of cocaine with 

intent to distribute, seven and one-half to twenty years; (2) for 

simple possession of cocaine, three and one-half to seven 

years;7 (3) for the four witness-tampering convictions, terms 

 
7 The court also pronounced a twelve-month, stand-committed term for criminal 
threatening. Because it was ordered to run concurrently with this cocaine-

possession sentence, it does not lengthen the total time of Rivera’s 

imprisonment. The criminal threatening conviction, like the drug possession 
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of three and a half to seven years, concurrent with each 

other; and (4) for the two FIP convictions, terms of three and a 

half to seven years, concurrent with each other. A55-A74. 

Thus, Rivera now has a cumulative stand-committed term of 

eighteen to forty-one years. Included within that cumulative 

stand-committed term is a possession-of-cocaine prison 

sentence in the SFK case that, in 2015, Judge Garfunkel had 

pronounced as fully suspended. A61-A62. 

In addition, the court pronounced suspended twelve-

month terms for the five simple assault convictions. A65-A74. 

Those sentences remain suspended for two years following 

Rivera’s release from his final stand-committed sentence. If 

imposed, those sentences shall run consecutive to each 

other.8   

In July 2020, represented by new counsel, Rivera filed 

in Superior Court under the SFK docket a motion to vacate 

the sentences in the SFK case pronounced in January 2020. 

A3-A97. The motion argued first that the January 2020 

sentencing court lacked the authority to change any of the 

sentences in the SFK case because Folds only invalidated the 

ACC convictions in the ACC case. A7-A11. In addition, to the 

 

conviction, arose out of the SFK case, and both sentences had been suspended 

at the 2015 sentencing hearing. 
8 However, the court also ordered that those sentences, like the criminal 

threatening sentence described in the preceding footnote, would run 
concurrently with Rivera’s second stand-committed sentence. Thus, if these 

sentences are ever imposed, Rivera will already have served at least three and a 

half years of whatever term is imposed. 
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extent that the authority to re-sentence was deemed to have 

arisen by the consent of Rivera’s former counsel, the motion 

raised a claim of ineffective assistance of counsel. A11-A14. 

The State objected, filing its objection not only under 

the SFK docket, but also under the docket numbers 

associated with the ACC case. A98-A108. The State argued 

first that Judge Temple had authority to re-sentence on all 

charges because all charges were, in 2015, part of a single 

“sentencing scheme.” A101-A103. The State argued further 

that 2020 sentencing counsel was not ineffective. A103-A105. 

Finally, and in the alternative, the State argued that if the 

2020 sentencing court erred, the remedy was to remand for 

re-sentencing just on the two FIP convictions, in place of the 

vacated ACC convictions. A105-A106. 

The defense filed a response. A109-A157. Addressing 

the State’s “single sentencing scheme” argument, Rivera 

contended that the SFK docket was never consolidated with 

the other dockets. A110-A113. Second, Rivera objected to the 

State’s alternative prayer asking that Judge Garfunkel’s 2015 

sentences be re-instated, except for the ACC sentences. A113-

A114. Because the charges under all docket numbers other 

than the SFK docket were tried together, Judge Temple had 

the authority to re-sentence on all convictions and sentences 

arising out of the ACC trial. Rivera accordingly contended 

that it would not be appropriate to remand for re-sentencing 
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on the FIP charges. Rather, all that the court could and 

should do was to vacate the new SFK sentences and re-

instate the SFK sentences pronounced by Judge Garfunkel in 

2015. Third, Rivera responded to points made with respect to 

his claim of ineffective assistance. A114-A117. 

After a hearing in October 2020, V 3-16, the court 

(Temple, J.) denied the defense motion by an order issued in 

December 2020. AD 29-45. After reviewing the procedural 

history of the case, the order first addressed the question of 

the court’s legal authority to pronounce new sentences in the 

SFK case. AD 39-43. 

On that question, the court reasoned first that Rivera’s 

counsel’s request for re-sentencing on the SFK convictions, 

when granted by the court, created a need for re-sentencing. 

“Once the defendant’s sentences were vacated, the Court 

regained the authority or ‘jurisdiction’ to issue new sentences 

for those convictions.” AD 41. Moreover, the court cited the 

fact that, in 2015, Judge Garfunkel “repeatedly referenced” 

the ACC convictions when he pronounced sentence on the 

convictions in the SFK case. AD 41-42. Finally, the court 

described Rivera’s argument as “entirely disingenuous,” given 

that the parties had, at the January 2020 sentencing hearing, 

agreed to re-sentence on all remaining convictions. AD 42. 

The court next denied Rivera’s ineffective assistance of 

counsel claim. AD 43-45. The court reasoned that Rivera 



 

 

13 

suffered no prejudice from counsel’s failure to object to re-

sentencing on the SFK convictions, because the court would 

have overruled any such objection. AD 44. Citing its analysis 

of its authority to resentence on the SFK convictions, the 

court concluded that when it “vacated the ACC convictions 

pursuant to Folds, it was proper – if not necessary – for the 

Court to resentence the defendant on the convictions 

stemming from” the SFK trial. AD 44. “As such, the Court 

would have overruled such an objection even if” counsel had 

made it. Id. The court did not reach the deficient-performance 

prong of the ineffective assistance analysis. AD 44-45. 

Rivera thereafter filed a discretionary notice of appeal, 

which this Court accepted for review. 
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SUMMARY OF THE ARGUMENT 

The court erred in re-sentencing Rivera on convictions 

entered in the SFK docket, to the extent that it increased 

those sentences. In 2020, the court was required only to 

pronounce new sentences on the FIP convictions that 

replaced the ACC convictions, and on any other convictions 

which, in 2015, resulted in sentences that referred to the ACC 

sentences. The court was permitted, but not required, to 

reduce any sentence previously pronounced, because due 

process only prohibits increasing a previously pronounced 

sentence. 

Because the 2020 court pronounced lawful sentences 

on the FIP convictions, those sentences cannot now be 

changed. Because the sentences that the 2020 court reduced 

from their 2015 levels were likewise lawful, they also cannot 

now be changed. However, the non-FIP 2020 sentences that 

the court increased over their 2015 levels are invalid, and 

thus must be restored to their 2015 levels, unless the court 

on remand chooses further to reduce them. 

Rivera proved the prejudice prong of the ineffective-

assistance analysis. The Superior Court erred in ruling to the 

contrary. If this Court reaches the claim of ineffective 

assistance, it thus must remand for further proceedings 

relating to the deficient-performance prong. 
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I. THE 2020 SENTENCING COURT ERRED IN 
INCREASING RIVERA’S SENTENCES ON TWO OF THE 
SFK DOCKET CONVICTIONS. 

The 2020 sentencing court erred in re-sentencing on 

convictions entered in the SFK docket. Because New 

Hampshire courts do not follow the “sentencing package” 

doctrine, the court, in 2020, was required only to pronounce 

new sentences on the FIP convictions that replaced the ACC 

convictions, and on any other convictions which, in 2015, 

resulted in sentences stated as being concurrent or 

consecutive to the ACC sentences. The court was permitted, 

but not required, to reduce any sentence previously 

pronounced, because due process only prohibits increasing a 

previously pronounced sentence. 

Because the 2020 court lawfully pronounced sentence 

on the FIP convictions, those sentences are valid and cannot 

now be changed. Because the sentences that the 2020 court 

reduced from their 2015 levels were, likewise, lawfully 

pronounced, they also are valid and cannot now be changed. 

However, the non-FIP 2020 sentences9 that the court 

increased over their 2015 levels are invalid, and thus must be 

restored to their 2015 levels (unless the court on remand 

chooses further to reduce them). 

 
9 These include the sentences pronounced as stand-committed in 2020 that 
were pronounced as suspended in 2015. The concurrent, stand-committed 

sentences for possession of cocaine and for criminal threatening fall within this 

category. 
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In making the argument leading to the conclusion 

summarized above, Rivera relies on his rights to due process 

of law, as protected by the Fifth and Fourteenth Amendments 

to the United States Constitution, and Part I, Article 15 of the 

New Hampshire Constitution. 

The analysis begins with two fundamental principles. 

First, “trial judges are vested with broad discretionary powers 

with regard to sentencing.” State v. Stearns, 130 N.H. 475, 

493 (1988) (quoting State v. Rau, 129 N.H. 126, 129 (1987)). 

Although statutes constrain the authority of sentencing 

courts in various ways, State v. Pandelena, 161 N.H. 326, 329 

(2010), “the trial court is … provided with many tools to 

administer fairly the sentencing aspects of the criminal 

justice system.” Stapleford v. Perrin, 122 N.H. 1083, 1087 

(1981). For example, “a sentencing court has broad discretion 

to assign different sentences, suspend [a] sentence, or grant 

probation in order to achieve the goals of punishment, 

deterrence, protection of society and rehabilitation.” State v. 

Martin, 164 N.H. 687, 689 (2013) (quotation omitted); see also 

State v. Benner, 172 N.H. 194, 198 (2019) (to same effect). 

Second, a court’s sentencing powers are constrained by 

due process principles. “Due process requires a sentencing 

court to clearly communicate to the defendant the exact 

nature of the sentence as well as the extent to which the 

court retains the discretion to modify or impose it at a later 
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date.” State v. Fletcher, 158 N.H. 207, 209-210 (2009) 

(quoting State v. Stern, 150 N.H. 705, 713 (2004)). After a 

court has pronounced a sentence, “Due process … imposes 

an outer limit on the trial court’s ability to correct a 

sentence….” State v. Ortiz, 162 N.H. 585, 596 (2011). Thus, 

“where the original sentence is clear as to the intent and is 

legal, the sentencing court does not have authority to 

increase the sentence....” Id. at 598 (quoting Fletcher, 158 

N.H. at 211). 

The sentencing issue here arose because the 

invalidation of Rivera’s ACC convictions required the entry of 

judgment and the pronouncement of sentence on the FIP 

verdicts. Because the 2020 sentencing court not only 

pronounced sentence on the FIP verdicts, but also re-

sentenced Rivera on other convictions untainted by the ACC 

error, this case accordingly raises first a question about a 

court’s authority, in a resentencing context, to change valid 

sentences previously pronounced. In State v. Abram, 156 

N.H. 646 (2008), this Court confronted such a situation. 

In that case, at trial, the defendant was convicted of 

twenty-six counts. Id. at 648. The sentencing court grouped 

the convictions into five sets, with the sentences within each 

set concurrent with each other, but consecutive to the 

sentences in the other sets. As a result, Abram received a 
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cumulative term of fifty to one hundred years, in the form of 

five consecutive sentences of ten to twenty years. Id. 

On appeal, this Court reversed nine of the convictions, 

including all of the convictions in two of the groups. Id. at 

648-49. On remand, at the State’s request, the court 

restructured the sentences so as again to impose five 

consecutive terms of ten to twenty years. To do so, the court 

broke apart the groups containing the convictions underlying 

the surviving sentences, so that sentences previously 

concurrent to each other became consecutive. Id. at 649. On 

appeal, Abram argued that, in doing so, the re-sentencing 

court violated principles of due process. 

In analyzing the question, this Court rejected the 

argument that, because the cumulative sentence remained 

the same, the re-sentencing court had not increased Abram’s 

sentence. Id. at 653. Rather, because sentences on surviving 

convictions had been increased, this Court regarded the re-

sentencing court as having imposed greater sentences. Id.  

Here, the 2015 sentencing court sentenced Rivera to 

consecutive, stand-committed terms of ten to twenty years for 

the two ACC convictions. Removing them from the original 

cumulative sentence of thirty-three and one-half years to 

sixty-seven years would leave a cumulative term of thirteen 

and one-half to twenty-seven years. Because the 2020 

sentencing court pronounced a longer cumulative term – 
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eighteen to forty-one years – it follows that Rivera likewise 

received a longer term on the surviving convictions after the 

2020 sentencing than he had received for them in 2015.10 

In Abram, unlike in this case, the same judge presided 

over the re-sentencing as had presided over the original 

sentencing. Abram thus could advance a vindictiveness claim 

that is less available to Rivera. In an effort to defeat Abram’s 

vindictiveness claim, the State argued for the adoption of the 

“sentencing package” doctrine. Id. at 653-54. This Court’s 

discussion and rejection of that doctrine sheds relevant light 

on Rivera’s claim. 

When applying that doctrine, courts presume that 

“when a defendant is found guilty on a multicount 

indictment, there is a strong likelihood that the [sentencing] 

court will craft a disposition in which the sentences on the 

various counts form part of an overall plan.” Id. at 654 

(quoting United States v. Townsend, 178 F.3d 558, 567 (D.C. 

Cir. 1999)). The implication is that “when one or more counts 

of a ‘bundled’ sentence are vacated, the [sentencing] court 

may ‘rebundle’ the package by resentencing the defendant on 

 
10 This holds true even when one substitutes the 2020 FIP sentences for the 

2015 ACC sentences. Substituting the two concurrent three and a half to seven 

year FIP terms for the original ACC sentences in the original sentencing scheme 

would yield a cumulative stand-committed sentence of seventeen to thirty-four 

years. That is less than the eighteen to forty-one year cumulative sentence 
pronounced in 2020, thereby demonstrating that the 2020 sentencing court 

imposed a longer sentence on the non-ACC/FIP sentences than had the 2015 

sentencing court. 
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the affirmed charges in order to effectuate its original 

sentencing intent.” Abram, 156 N.H. at 654 (citation and 

quotation marks omitted). 

Citing other state courts, this Court rejected the 

“sentencing package” doctrine. Id. at 654-56. The Court first 

reasoned that the doctrine fit poorly with New Hampshire law 

as compared to federal sentencing law, which is governed by 

“the determinate sentencing goals” of the federal guidelines 

system. Id. at 654-55. In addition, this Court concluded that 

“public policy considerations militate against adopting the 

sentencing package doctrine in this State.” Id. at 655. 

Specifically, the Court noted the concern that “the doctrine 

could permit vindictively-motivated sentences under the guise 

of procedural necessity.” Id. 

Having described those fundamental principles, this 

brief next develops the argument supporting the conclusion 

that the 2020 sentencing court erred in resentencing Rivera 

on convictions other than the FIP convictions. The scope of 

the trial court’s sentencing authority raises a question of law 

which this Court reviews de novo. State v. Van Winkle, 160 

N.H. 337, 340 (2010). 

Because New Hampshire does not subscribe to the 

sentencing package doctrine, all that the 2020 court need 

have done was vacate the ACC convictions and sentences, 

pronounce FIP sentences, and correct any sentence 
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irregularity caused because some other sentence referred to 

an ACC sentence, such as by being pronounced as running 

consecutive to it. The only 2015 non-ACC sentence infected 

by a reference to an ACC sentence was the sentence for 

possession of drugs with intent to deliver, stated as running 

consecutive to the second of the two ACC sentences. A35. 

Because no due process violation occurs when a sentence is 

reduced, the court could reduce any other sentence. It could 

not, though, increase any sentence previously imposed. 

Thus, the 2020 court acted properly and within its 

discretion when it sentenced Rivera on the two FIP 

convictions to concurrent stand-committed terms of three and 

a half to seven years. The court likewise acted properly and 

within its discretion when it eliminated the provision making 

the sentence for possession with intent to deliver run 

consecutive to a no-longer existing ACC sentence. Also, 

because the court has the power to reduce a sentence 

previously imposed, the court acted properly and within its 

discretion when it reduced the sentence for possession with 

intent to deliver from ten to twenty years to seven and a half 

to twenty years. 

The 2020 court, however, acted improperly when it 

increased the sentence for any conviction beyond what had 

been pronounced for that conviction in 2015. As noted above, 

“where the original sentence is clear as to the intent and is 
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legal, the sentencing court does not have authority to 

increase the sentence....” Ortiz, 162 N.H. at 598. Here, the 

2015 sentences for possession of cocaine and criminal 

threatening were clear and lawful. Neither Folds nor any 

other intervening development rendered those sentences 

invalid or unlawful. The 2020 court therefore erred in 

increasing them above their 2015 level. 

Finally, because all the other sentences pronounced in 

2020 were lawful, this Court must reject the State’s 

alternative prayer that the case be remanded for resentencing 

as if the 2020 sentencing order had never issued. The 2020 

court issued a sentencing order and Rivera is entitled to rely 

on the lawful sentences pronounced then. Only the sentences 

for simple possession of cocaine and criminal threatening 

were unlawful, because increased above their 2015 level. This 

Court must accordingly remand for re-sentencing on those 

two convictions, with the instruction that they cannot be 

increased above their 2015 levels. 

The analysis set forth above entitles Rivera to the relief 

requested on appeal. That being the case, this Court need not 

reach his alternative claim alleging ineffective assistance of 

counsel. However, if the Court does reach the issue, the 

analysis set forth above also suffices to defeat the Superior 

Court’s basis for rejecting the ineffective assistance of counsel 

claim. 
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“The State and Federal Constitutions guarantee a 

criminal defendant reasonably competent assistance of 

counsel. N.H. Const. pt. I, art. 15; U.S. Const. amend. VI.” 

State v. Marden, 172 N.H. 258, 262 (2019). “To demonstrate a 

violation of this right, the defendant must show that his 

counsel’s conduct so undermined the proper functioning of 

the adversarial process that the trial cannot be relied on as 

having produced a just result.” Id. 

“To prevail upon a claim of ineffective assistance of 

counsel, the defendant must demonstrate, first, that 

counsel’s representation was constitutionally deficient and, 

second, that counsel’s deficient performance actually 

prejudiced the outcome of the case.” Id. “To satisfy the first 

prong of the test, the performance prong, the defendant must 

show that counsel’s representation fell below an objective 

standard of reasonableness.” Id. “To meet this prong of the 

test, the defendant must show that counsel made such 

egregious errors that he failed to function as the counsel the 

State Constitution guarantees.” Id. 

“To satisfy the second prong, the defendant must 

demonstrate actual prejudice by showing that there is a 

reasonable probability that the result of the proceedings 

would have been different had competent legal representation 

been provided.” Id. at 263. “A reasonable probability is a 

probability sufficient to undermine confidence in the 
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outcome.” Id. The “reasonable probability” standard is lower 

than the “preponderance of the evidence” standard. Williams 

v. Taylor, 529 U.S. 362, 405-06 (2000). 

“Both the performance and prejudice prongs of the 

ineffectiveness inquiry are mixed questions of law and fact.” 

State v. Wilbur, 171 N.H. 445, 448 (2018) (quotation omitted). 

“Therefore, [the Court] will not disturb the trial court’s factual 

findings unless they are not supported by the evidence or are 

erroneous as a matter of law, and [the Court] review[s] the 

ultimate determination of whether each prong is met de 

novo.” Id. (quotation omitted). 

The court rejected the ineffectiveness claim on the 

ground that, had counsel objected to the court’s authority to 

alter any non-ACC and non-FIP sentences, the court would 

have overruled that objection. AD 44-45. Thus, the court 

reasoned, Rivera could not show prejudice from counsel’s 

failure to object. For all the reasons stated above and 

incorporated herein by reference, the court erred in 

concluding that it had the authority to increase sentences in 

the SFK case. If this Court reaches the ineffectiveness issue, 

thus, Rivera can show prejudice from counsel’s failure to 

object. A proper objection, followed by the correct ruling, 

would have prevented the court from increasing sentences in 

the SFK case. 
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Relying on its analysis of the prejudice prong, the 

Superior Court did not reach the question of deficient 

performance. AD 44-45. If this Court reaches the 

ineffectiveness claim and determines, on the basis of the 

argument above, that Rivera can show prejudice, it should 

remand the case for further proceedings and findings with 

respect to the deficient-performance prong. 
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CONCLUSION 

WHEREFORE, Ernesto Rivera respectfully requests that 

this Court vacate the sentences for simple possession and 

criminal threatening, and remand for re-sentencing on those 

convictions. 

Undersigned counsel requests fifteen minutes of oral 

argument before a full panel. 

The appealed decision is in writing and is appended to 

the brief. 

This brief complies with the applicable word limitation 

and contains approximately 4430words. 

Respectfully submitted, 
 
By /s/ Christopher M. Johnson 

Christopher M. Johnson, #15149 

Chief Appellate Defender 
Appellate Defender Program 

10 Ferry Street, Suite 202 
Concord, NH 03301 
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