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QUESTIONS PRESENTED 

I. Whether the trial court erred by failing to follow this Court’s opinion in 

State v. Fitzgerald, 173 N.H. 564 (2020) and remedying the taint of the 

ineffective assistance of counsel found by this Court in Fitzgerald when 

it sentenced Fitzgerald to the same sentence he received following the 

ineffective assistance of counsel.     

 
II. Whether the trial court erred when it misapprehended this Court’s opinion 

in Fitzgerald and violated Fitzgerald’s Part I, Article 15 and Fifth and 

Fourteenth Amendment right to due process by imposing a sentence 

upon resentencing other than the terms of the State’s pre-ineffective 

assistance of counsel plea offer without explanation.   

STATEMENT OF THE CASE AND FACTS 

Defendant Keith C. Fitzgerald appeals the Belknap County Superior 

Court’s (O’Neill, PJ.) reimposition of the same 9½ to 25 years state prison 

sentence1 upon resentencing following this Court’s remand in State v. 

                     
1 Specifically, the terms of Fitzgerald’s five sentences are as follows:  
Charge ID Number 1120218C, 10-30 years, stand committed at the New 
Hampshire State Prison (“State Prison”), with six months of the minimum 
and five years of the maximum sentences suspended on conditions; Charge 
ID Number 1162259C, an identical, concurrent sentence; Charge ID 
Number 1162258C – an identical concurrent, sentence; Charge ID Number 
1162257C - 10-30 years, stand committed at the State Prison, suspended on 
conditions for 15 years following release on the first three sentences, and 
consecutive to the first three sentences; and Charge ID Number 1162260C 
– an identical, concurrent sentence to that imposed on Charge ID Number 
1162257C.  The superior court also reimposed Fitzgerald’s obligation to 
pay restitution in the amount of $409,980, although the restitution was paid 
in July 2018, a no-contact provision, and a prohibition on Fitzgerald 
working in financial services or fundraising without approval of his 
probation/parole officer following his release from State Prison.  Notice of 
Appeal (“NOA”), pp. 15-44; Addendum to brief (“Add.”), pp. 26-55. 
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Fitzgerald, 173 N.H. 564 (2020)2 to which Fitzgerald was sentenced after he 

received ineffective assistance of counsel in rejecting a plea offer of 2 years in 

the Belknap County House of Corrections to be followed by 2 years of home 

confinement.  In Fitzgerald, after finding that Fitzgerald was denied 

reasonably competent assistance of counsel guaranteed by Part I, Article 15 of 

the New Hampshire Constitution and the Sixth and Fourteenth Amendments to 

the United States Constitution at the plea-bargaining stage of the original 

criminal proceeding, this Court remanded the case to the trial court for 

resentencing because that is the remedy “tailored to the injury suffered from 

the constitutional violation … [and that] neutralize[s] the taint of [the] 

constitutional violation, while at the same time [does] not grant a windfall 

to the defendant or needlessly squander the considerable resources the State 

properly invested in the criminal prosecution.’” Id. at 581-83 (quoting 

Lafler v. Cooper, 566 U.S. 156, 170 (2016)).   

Prior to the resentencing hearing, Fitzgerald filed a sentencing 

memorandum in which he urged the trial court that this Court had explained 

that the paramount goal of the resentencing remedy is to “‘place 

[Fitzgerald], as nearly as possible, in the position that he would have been 

in if there had been no violation of his right to counsel.’” Id. at 583 

(quoting H.P.T. v. Commissioner of Correction, 79 A.3d 54, 59 (Conn. 

2013).  App. 9.3   Fitzgerald argued that the trial court should impose a 

sentence that most nearly approximates the plea offer that would have been 

                     
2 The procedural history of the case preceding State v. Fitzgerald, 173 N.H. 
564 (2020) is set forth in detail in Fitzgerald, id. at 569-573, and therefore 
will be restated herein only as necessary.   
3 Fitzgerald reiterated the most important points in the sentencing 
memorandum during the resentencing hearing.  Transcript of November 9, 
2020 hearing (“TrI, pp. 17-24). 

https://advance.lexis.com/document/?pdmfid=1000516&crid=172c43fd-8137-4672-9841-a416f29b88f8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A60WT-H4D1-JGBH-B0G0-00000-00&pdcontentcomponentid=373135&pdshepid=urn%3AcontentItem%3A60WH-D473-CGX8-T0NB-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=d71c8ebe-2bd3-472f-9e61-305297aa7b4f
https://advance.lexis.com/document/?pdmfid=1000516&crid=172c43fd-8137-4672-9841-a416f29b88f8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A60WT-H4D1-JGBH-B0G0-00000-00&pdcontentcomponentid=373135&pdshepid=urn%3AcontentItem%3A60WH-D473-CGX8-T0NB-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=d71c8ebe-2bd3-472f-9e61-305297aa7b4f
https://advance.lexis.com/document/?pdmfid=1000516&crid=172c43fd-8137-4672-9841-a416f29b88f8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A60WT-H4D1-JGBH-B0G0-00000-00&pdcontentcomponentid=373135&pdshepid=urn%3AcontentItem%3A60WH-D473-CGX8-T0NB-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=d71c8ebe-2bd3-472f-9e61-305297aa7b4f
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accepted but for the ineffective assistance of counsel.4  TrI, pp. 19-20, 22-

24.  Fitzgerald also argued that the only information the resentencing court 

could consider is his “‘earlier expressed willingness, or unwillingness, to 

accept responsibility for his or her actions …[.]” see Fitzgerald, 173 N.H. 

at 582.  TrI, p. 19-20.  Fitzgerald urged the superior court that it should not 

consider “‘any information concerning the crime that was discovered after 

the plea offer was made[,]’” see id. (citing Lafler, 566 U.S. at 171-72), but 

to the extent the court considered such evidence the only properly 

considered information was favorable to him.  App. 5-6. 

After hearing sentencing arguments on November 9, 2020, the trial 

court took the matter under advisement without comment.  TrI, p. 24.  On 

November 25, 2020, the trial court reconvened the parties and made only 

the following conclusory statement: “After review of the charges and 

convictions involving the Defendant, the applicable law, including New 

Hampshire Supreme Court determination of 9/22/2020, and the pleadings 

and arguments made by respective counsel, I've determined the following 

sentences. Clerk may proceed.”  Transcript of November 25, 2020 hearing 

(“TrII”), p. 29.  Thereafter, the court clerk read the sentence. 

When Fitzgerald asked for clarification of the sentence to ensure it 

was the same sentence that was imposed following the ineffective 

assistance of counsel, the court remarked only that: “The sentences speak 

for themselves, Counsel. You will get copies of same. Anything else?”.  

TrII, p. 38.  When Fitzgerald reiterated that the sentence, which had been 

read during an audio-challenged WebEx proceeding, was not easily 

understood, the trial court remarked: “I believe the minimum release date 

for the Defendant is 2/4/2028, if that responds to your question. But again, 

                     
4 The trial court could not impose the exact terms of the plea offer because 
Fitzgerald already has served more time in the State Prison than the plea 
offer required him to serve in the Belknap County House of Corrections. 
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don't hold me to that. I haven't done the precise computations. And again, 

the sentences speak for themselves. Anything further?”.  TRII, p. 39.5 

When Fitzgerald objected to the sentence as inconsistent with this Court’s 

decision in Fitzgerald, TRII, pp. 38-39, the trial court stated only: “Okay. 

The objection so noted, Counsel. Anything further?”.  TRII, p. 39. 

Fitzgerald moved for reconsideration of the sentence.  App. 22.  He 

argued that when the trial court imposed the same sentence upon 

resentencing that he had received after his trial counsel’s constitutionally 

defective representation, it overlooked or misapprehended the guidance 

provided by this Court in Fitzgerald when it vacated the original sentence 

and remanded the case for resentencing.  App. 23-27.  Fitzgerald also 

argued that he was denied due process when the trial court resentenced him 

to the same sentence without stating any basis for the reimposition of the 

original sentence.  App. 27-30.  The trial court summarily denied the 

motion for reconsideration.  Add. 56. 

This appeal followed. 

SUMMARY OF ARGUMENT 

When the superior court, upon resentencing following remand from 

this Court, reimposed the same sentence Fitzgerald received following the 

ineffective assistance of counsel that this Court found in State v. Fitzgerald, 

173 N.H. 564 (2020), the trial court failed to follow this Court’s opinion in 

Fitzgerald.  The superior court’s rote reimposition of the same sentence that 

followed the ineffective assistance of counsel ignored the two paramount 

objectives of the remand for resentencing: 

1. to “‘neutralize the taint of [the] constitutional violation, 

while at the same time not grant a windfall to the defendant 

                     
5  The transcript erroneously attributes Fitzgerald’s question and succeeding 
objection to the State’s counsel.   
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or needlessly squander the considerable resources the State 

properly invested in the criminal prosecution[,]’” id. at 581-

82 (quoting Lafler, 566 U.S. at 170); and 

2. to place the [defendant], as nearly as possible, in the 

position that he would have been in if there had been no 

violation of his right to counsel.  Id. at 583 (citations 

omitted).   

Although the superior court possesses reasonable discretion on 

resentencing, that discretion is limited by the paramount objectives of the 

remedy.  Here, the trial court failed to acknowledge the overriding purposes 

of the resentencing and neither cured the taint of the constitutional violation 

nor placed Fitzgerald in the same position he would have occupied absent 

the ineffective assistance of counsel.   

The trial court’s failure to follow Fitzgerald and to recognize that the 

resentencing was a remedy for a constitutional violation was exacerbated 

by the fact that the original sentence was reimposed without a stated 

substantive reason.  The reimposition of a 9½ to 25-year sentence at the 

State Prison instead of 2 years in a house of corrections followed by 2 years 

home confinement without a stated reason under the circumstances of the 

remedial nature of the resentencing violated Fitzgerald’s right to due 

process pursuant to Part I, Article 15 of the State Constitution and the Fifth 

and Fourteenth Amendments to the Federal Constitution.  

The trial court’s failures have come at a substantial cost to 

Fitzgerald.  By the time this Court considers the merits of Fitzgerald’s 

appeal, he likely will have spent more time incarcerated at the State Prison, 

a level of incarceration to which he would not have been subjected under 

the plea offer that was the subject of the ineffective assistance of counsel, 

than the two years at the Belknap County House of Corrections and the two 

years home confinement demanded by the plea offer.    
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ARGUMENT 

I. The trial court erred by failing to follow this Court’s opinion in State v. 
Fitzgerald, 173 N.H. 564 (2020), and to remedy the taint of the 
ineffective assistance of counsel found by this Court in Fitzgerald 
when it sentenced Fitzgerald to the same sentence he received 
following the ineffective assistance of counsel.   
 

A. Standard of Review. 

The legal standard for determining whether the trial court properly 

remedied a State and Federal Constitutional violation is a question of 

constitutional law, which this Court reviews de novo.  See State v. Hall, 154 

N.H. 180, 181 (2006). 

B. While the trial court retains reasonable discretion when 
resentencing a defendant whose right to counsel was denied at 
the plea-bargaining stage of a case, such discretion is limited by 
the paramount goal of the resentencing remedy – the court must 
neutralize the taint of the constitutional violation by placing the 
defendant, as nearly as possible, in the same position he would 
have occupied if his right to counsel had not been violated.   
 

In State v. Fitzgerald, 173 N.H. 564 (2020), this Court addressed for 

the first time “how to analyze the prejudice prong of an ineffective 

assistance of counsel claim where ineffective assistance results in the 

defendant’s rejection of a plea offer[,]” id. at 576, and adopted the test that 

the United States Supreme Court announced in Lafler v. Cooper, 566 U.S. 

156 (2016):  

a defendant must show that, but for the ineffective advice of 

counsel, there is a reasonable probability that: (1) the plea offer 

would have been presented to the court (i.e., that the defendant 

would have accepted the plea and the prosecution would not 

have withdrawn it in light of intervening circumstances); (2) 

the court would have accepted its terms; and (3) the conviction 

or sentence, or both, under the offer's terms would have been 
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less severe than under the judgment and sentence that in fact 

were imposed.  

Fitzgerald, 173 N.H. at 577 (quoting Lafler, 566 U.S. at 163-64). 

After finding that Fitzgerald satisfied the test, and therefore was 

denied his right to effective assistance of counsel in considering whether to 

accept the State’s plea offer, see id. at 576, this Court vacated Fitzgerald’s 

sentence and remanded for resentencing, but not a new trial, because 

resentencing would “‘neutralize the taint of [the] constitutional violation, 

while at the same time not grant a windfall to the defendant or needlessly 

squander the considerable resources the State properly invested in the 

criminal prosecution.’” Id. at 581-82 (quoting Lafler, 566 U.S. at 170).  The 

trial court was advised that “in deciding the appropriate remedy, the court’s 

inquiry should focus on whether the defendant should receive the term of 

imprisonment the State offered in the plea, the sentence he received at trial, 

or something in between.”  Id. at 583 (citing Lafler, 566 U.S. at 171). The 

difference is substantial.  As this Court recognized: (1) the plea offer was 

“two years in the Belknap County House of Corrections followed by two 

years on administrative home confinement[,]” with a consecutive, 

suspended sentence, id. at 570; and (2) the post-trial sentence was “nine and 

one-half years and not more than 25 years in the New Hampshire State 

Prison[,]” id. at 571.  

Although this Court declined to define the “boundaries of proper 

discretion[,]” id. at 582 (quoting Lafler, 566 U.S. at 171), and “le[ft] open 

to the trial court how best to exercise [its] discretion in all the 

circumstances of the case before it[,]” id. at 583 (quoting Lafler, 566 U.S. 

at 174-75), the Court provided guidance to the trial court.  Most 

importantly, this Court stated the hallmark of the remedy: “[t]he proper 

remedy upon a finding of ineffective assistance of counsel is to remand to 

the trial court, ‘which is vested with the discretion to place the 
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[defendant], as nearly as possible, in the position that he would have 

been in if there had been no violation of his right to counsel.’”  Id. 

(quoting H.P.T., 79 A.3d at 59 (quotation omitted) (emphasis added); cf. 

Lafler, 566 U.S. at 172)).   

This Court also commented on two potential considerations for the 

trial court.  The Court advised the trial court that it “‘may take account of a 

defendant’s earlier expressed willingness, or unwillingness, to accept 

responsibility for his or her actions ….”  Id. at 582.  At the same time, this 

Court implicitly expressed skepticism about the trial court’s consideration 

of post-plea offer information when it stated “it is not necessary here to 

decide as a constitutional rule that the court is required to disregard ‘any 

information concerning the crime that was discovered after the plea offer 

was made.’”  Id. (citing Lafler, 566 U.S. at 171-72). 

The cases cited in Fitzgerald support the guidance that information 

properly considered at a resentencing hearing should be limited.  In H.P.T., 

the Connecticut Supreme Court reaffirmed that if a criminal defendant 

receives ineffective assistance of counsel at the plea bargaining stage and 

“‘a habeas court finds prejudice, then, in most cases, that court should order 

the trial court to determine the proper remedy in light of any information 

concerning the crime or the petitioner that would have come to light 

between the acceptance of the plea offer and the imposition of the sentence, 

such as a [presentence investigation report] or a victim impact statement.’”  

H.P.T., 79 A.3d at 59 (quoting Ebron v. Commissioner of Correction, 307 

Conn. 342, 358 (2012)).  Other jurisdictions agree.  See Commonwealth v. 

Steckley, 128 A.3d 826, 836-38 (PA Super Ct 2015); United States v. 

Penoncello, 358 F.Supp.3d 815, 828-29 (D.Minn. 2019); Dodson v. 

Ballard, 800 Fed.Appx. 171, 181 (4th Cir. 2019).  In other words, the 

resentencing court should consider only that information that ordinarily 

https://advance.lexis.com/document/?pdmfid=1000516&crid=172c43fd-8137-4672-9841-a416f29b88f8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A60WT-H4D1-JGBH-B0G0-00000-00&pdcontentcomponentid=373135&pdshepid=urn%3AcontentItem%3A60WH-D473-CGX8-T0NB-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=d71c8ebe-2bd3-472f-9e61-305297aa7b4f
https://advance.lexis.com/document/?pdmfid=1000516&crid=172c43fd-8137-4672-9841-a416f29b88f8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A60WT-H4D1-JGBH-B0G0-00000-00&pdcontentcomponentid=373135&pdshepid=urn%3AcontentItem%3A60WH-D473-CGX8-T0NB-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=d71c8ebe-2bd3-472f-9e61-305297aa7b4f
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would have been discovered between the acceptance of the plea offer and 

sentencing.    

Most importantly, the remedy must be fashioned to remedy the taint of the 

constitutional violation and place the defendant in the same position he would have 

occupied absent the violation.  Other appellate and federal courts also have 

remanded cases to state trial courts with instructions that the defendant who had 

suffered ineffective assistance of counsel at the plea-bargaining stage of the 

proceedings should be afforded the opportunity to accept the pre-ineffective 

assistance plea offer.  In People v. Hudson, 95 N.E.3d 1148 (Ill. App. Ct. 2017), the 

Illinois appellate court found that its trial court abused its discretion when it rejected 

a former plea offer of 20 years upon resentencing and reimposed a sentence of life 

imprisonment because “[u]nder the authority of Lafler and Curry, the state trial 

court had discretion to reject details of the plea, but that discretion was limited by 

the requirement that the remedy had to neutralize the taint of the constitutional 

violation.”  Id. at 1151.  In Green v. Attorney General, 193 F.Supp.3d 1274 (M.D. 

FL 2016), the federal court found that a defendant who, at the time his habeas 

corpus petition was granted had served five years more than he would have served 

pursuant to a plea offer that was rejected because of ineffective assistance of 

counsel, must be resentenced to time served.  Id. at 1288-89.    

In United States v. Knight, 981 F.3d 1095 (D.C. Cir. 2020), after 

finding that the defendant had received ineffective assistance of counsel in 

rejecting a government plea offer, the D.C. Circuit found that the appropriate 

remedy was to remand the case to the district court with instructions that the 

government should re-offer the rejected plea offer.  Id. at 1109.  In Medina v. 

United States, 797 Fed.Appx. 431 (11th Cir. 2019), the Eleventh Circuit held 

that the appropriate remedy for ineffective assistance of counsel at the plea-

bargaining stage was to remand the case to the federal district court with 

instructions to resentence Medina as if he had pled guilty ab initio upon his 

entry of an unconditional guilty plea.  Id. at 437-38.  Sentencing Medina ab 
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initio entitled him to a lesser sentence under the federal sentencing guidelines 

because of his “acceptance of responsibility.”  Id. at 436. 

Here, the trial court gave no indication of the substantive 

information upon which it relied in reimposing the original sentence.  TrII, 

p. 29.  Yet, the only factor this Court plainly articulated that the trial court 

could consider in determining the new sentence favored Fitzgerald.  This 

Court found that it is reasonably probable that Fitzgerald was willing to 

accept responsibility for his conduct absent his counsel’s constitutionally 

deficient performance.  Fitzgerald, 173 N.H. at 577. (“The record 

demonstrates that the defendant was seriously considering the State’s plea 

offer at all times prior to trial.”).  Even the consideration that this Court 

referenced in the context that it might not be constitutionally permissible, 

“information concerning the crime that was discovered after the plea offer 

was made[,]” id. at 582, favors imposition of a sentence that most closely 

reflects the plea offer because there was no substantive “information about 

the crime” that was discovered after the State’s plea offer that would reflect 

unfavorably on Fitzgerald.   

Instead of information about the crime, the State urged the trial court 

to rely on Fitzgerald’s trial testimony – which would not have occurred 

absent counsel’s ineffective assistance of counsel – to seek to have the trial 

court impose the same sentence Fitzgerald received after trial.  However, 

because the trial testimony would not have occurred but for defense 

counsel’s ineffective assistance of counsel and “was not information 

concerning the crime or the petitioner that would have come to light 

between the acceptance of the plea offer and the imposition of the sentence, 

such as a [presentence investigation report,]” it was not “properly 

available” to the resentencing court.  See H.P.T., 79 A.3d at 59; Ebron, 307 

Conn. at 358; Steckley, 128 A.3d at 836-38; Penoncello, 358 F.Supp.3d 

at828-29; Dodson, 800 Fed.Appx. at 181.   
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Similarly, the victim’s statements submitted to the trial court at the 

original sentencing hearing and reiterated at the resentencing hearing also 

are not sufficiently reliable for the resentencing court to consider.  The 

State has not, and cannot, dispute that the victims did not object to the 

State’s plea offer.  Hence, their statements at a sentencing hearing that 

would not have been influenced by the ineffective assistance of counsel, 

and instead, would have obviated a trial would have been wholly different 

than their post-trial statements, which included commentary on evidence 

and testimony presented at trial.  To “‘neutralize the taint of [the] 

constitutional violation,’” id. at 581-82 (quoting Lafler, 566 U.S. at 170), 

the trial court could not properly consider the unreliable statements.  

When this Court found that Fitzgerald was denied his right to 

effective assistance of counsel in considering whether to accept the State’s 

plea offer, see id. at 581, it stated that “[t]he proper remedy upon a finding 

of ineffective assistance of counsel is to remand to the trial court, ‘which is 

vested with the discretion to place the [defendant], as nearly as possible, in 

the position that he would have been in if there had been no violation of his 

right to counsel.’”  Id. at 583 (quoting H.P.T., 79 A.3d at 59 (quotation 

omitted); cf. Lafler, 566 U.S. at 172).  Those words, “in the position he 

would have been in if there had been no violation of his right to counsel” 

are not limited to a mere procedural remedy.  Returning Fitzgerald to the 

resentencing court only to have the trial court impose the same sentence 

imposed after trial, particularly without explanation, does not “‘neutralize 

the taint of [the] constitutional violation ….’” Id. at 581 (quoting Lafler, 

566 U.S. at 170).  Rather, it exacerbates it. 

The trial court failed in the paramount objective of resentencing, to 

remedy the Part I, Article 15 and Sixth and Fourteenth Amendment 

violation of Fitzgerald’s right to competent counsel.  It did not place 

Fitzgerald, as nearly as possible, in the position he would have been absent 

https://advance.lexis.com/document/?pdmfid=1000516&crid=172c43fd-8137-4672-9841-a416f29b88f8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A60WT-H4D1-JGBH-B0G0-00000-00&pdcontentcomponentid=373135&pdshepid=urn%3AcontentItem%3A60WH-D473-CGX8-T0NB-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=d71c8ebe-2bd3-472f-9e61-305297aa7b4f
https://advance.lexis.com/document/?pdmfid=1000516&crid=172c43fd-8137-4672-9841-a416f29b88f8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A60WT-H4D1-JGBH-B0G0-00000-00&pdcontentcomponentid=373135&pdshepid=urn%3AcontentItem%3A60WH-D473-CGX8-T0NB-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=d71c8ebe-2bd3-472f-9e61-305297aa7b4f
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his counsel’s constitutionally defective advice.  Accordingly, the trial court 

abused its discretion and committed an error of law by failing to follow 

Fitzgerald, and resentencing Fitzgerald to a sentence much more severe 

than the terms of the State’s plea offer.      

II. The trial court erred when it misapprehended this Court’s opinion in 
Fitzgerald, and violated Fitzgerald’s Part I, Article 15 and Fifth 
and Fourteenth Amendment right to due process when it imposed 
a sentence other than the terms of the State’s plea offer without 
explanation. 
 

A.   Standard of Review 

The question of whether the trial court misapprehended this Court’s 

decision on an issue of constitutional law is one of constitutional law, which 

this Court reviews de novo.  See Hall, 154 N.H. at 181. 

B. Although its discretion upon resentencing was limited by this 
Court’s remedy articulated in Fitzgerald, the trial court failed to 
state any basis for reimposing the same sentence Fitzgerald 
received after the ineffective assistance of counsel.   
 
In Fitzgerald, this Court found that Fitzgerald was denied his right to 

effective assistance of counsel in considering whether to accept the State’s 

plea offer, see id. at 581, and remanded the case to the superior court “for 

resentencing consistent with [its] opinion.”  Id. at 584. This Court held that 

Fitzgerald should be resentenced, but not afforded a new trial, because that 

remedy would “‘neutralize the taint of [the] constitutional violation, while 

at the same time not grant a windfall to the defendant or needlessly 

squander the considerable resources the State properly invested in the 

criminal prosecution.’” Id. at 581 (quoting Lafler, 566 U.S. at 170).  This 

Court clarified that “in deciding the appropriate remedy, the court’s inquiry 

should focus on whether the defendant should receive the term of 

imprisonment the State offered in the plea, the sentence he received at trial, 

or something in between.”  Id. (citing Lafler, 566 U.S. at 171).  However, 
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this Court declined to define the “boundaries of proper discretion[,]” id. at 

582 (quoting Lafler, 566 U.S. at 171), and “le[ft] open to the trial court how 

best to exercise [its] discretion in all the circumstances of the case before 

it.”  Id. at 583 (quoting Lafler, 566 U.S. at 174-75). 

 On November 9, 2020, the State and Fitzgerald offered sentencing 

arguments to the trial court.  The court did not sentence Fitzgerald on that 

date and stated only that it was taking the matter under advisement.  On 

November 25, 2020, the court resentenced Fitzgerald to the same sentence 

imposed following the ineffective assistance of counsel.  The trial court 

stated no basis for the reimposition of the same period of incarceration even 

when Fitzgerald’s counsel asked for confirmation that the sentence was 

effectively the same as had been imposed previously and when counsel 

objected to the sentence.  The trial court’s unexplained reimposition of the 

post-ineffective assistance of counsel sentence violated Fitzgerald’s Part I, 

Article 15 and Fifth and Fourteenth Amendment right to due process. 

Trial courts are afforded broad, but not unlimited, discretion when 

imposing a sentence.  State v. Benner, 172 N.H. 194, 198 (2019); State v. 

Willey, 163 N.H. 532, 541 (2012).  Additionally, “it is necessary that 

‘[p]roceedings in the trial court on remand … [are] in accordance with both 

the mandate of the appellate court and the result contemplated in the 

appellate opinion.’”  State v. Abram, 156 N.H. 646, 650-51 (2008) (citation 

omitted).  Here, when the trial court imposed a sentence greater than that 

offered in the State’s pre-ineffective assistance of counsel plea offer 

without stating its reasons or basis therefor, it misapprehended the opinion 

in Fitzgerald and failed to act in accordance with this Court’s mandate or 

achieve the paramount result contemplated in its opinion, curing the taint of 

the constitutionally deficient representation.   

“‘Although a sentencing judge has broad discretion to choose the 

sources and types of evidence upon which to rely in imposing sentence, that 
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discretion is not unlimited.’”  Willey, 163 N.H. at 541 (quoting State v. 

Lambert, 147 N.H. 295, 295-96 (2001)).  Moreover, “‘[i]f improper 

evidence is admitted at sentencing, the sentence imposed must be 

reconsidered unless the trial court clearly gave that evidence no weight.’”  

Id. (quoting State v. Burgess, 156 N.H. 746, 751-52 (2008)).  In other 

words, a sentence must be vacated when there is doubt about whether the 

trial court considered improper factors in imposing a sentence because the 

court “must err on the side of protecting the defendant’s constitutional 

rights.”  Id. at 547.     

In Fitzgerald, although this Court declined to set the boundaries of 

the trial court’s discretion, it provided guidance on the scope of evidentiary 

considerations for the resentencing trial court.  The resentencing court 

“‘may take account of a defendant’s earlier expressed willingness, or 

unwillingness, to accept responsibility for his or her actions ….”  Id. at 582.  

This Court implicitly expressed skepticism about the resentencing court’s 

consideration of information other than the ordinary post-plea agreement 

information when it stated “it is not necessary here to decide as a 

constitutional rule that the court is required to disregard ‘any information 

concerning the crime that was discovered after the plea offer was made.’”  

Id. (citing Lafler, 566 U.S. at 171-72). 

When it opined that deciding a constitutional rule requiring the 

resentencing court to disregard post-plea offer acquired information was 

unnecessary, this Court likely believed that the resentencing court would 

follow the cases cited in Fitzgerald and similar decisions from other 

jurisdictions.  The cases support such a constitutional rule.  In H.P.T., the 

Connecticut Supreme Court reaffirmed the standard it had articulated 

previously following Lafler.  The H.P.T court held that after a criminal 

defendant receives ineffective assistance of counsel at the plea bargaining 

stage and “‘when a habeas court finds prejudice, then, in most cases, that 



19 
 

court should order the trial court to determine the proper remedy in light of 

any information concerning the crime or the petitioner that would have 

come to light between the acceptance of the plea offer and the imposition of 

the sentence, such as a [presentence investigation report] or a victim impact 

statement.’”  H.P.T., 79 A.3d at 59 (quoting Ebron, 307 Conn. at 358).  In 

sum, the resentencing court should consider only that information that 

ordinarily would have been discovered between the acceptance of the plea 

offer and sentencing.  Id. at  

Like this Court in Fitzgerald, the Connecticut Supreme Court 

recognized the paramount goal of a just remedy: 

These recent decisions demonstrate that, regardless of 
whether a petitioner's successful claim of ineffective 
assistance of counsel during plea negotiations arises by way 
of a subsequent plea agreement or conviction after trial, the 
proper remedy remains the same in most cases, namely, 
remanding the case to the trial court, which is vested with 
the discretion to place the habeas petitioner, as nearly as 
possible, in the position that he would have been in if 
there had been no violation of his right to counsel.  
 

H.P.T., 79 A.3d at 59 (quotations and citations omitted) (emphasis added).  

Other jurisdictions agree.  See Steckley, 128 A.3d at 836-38; Penoncello, 

358 F.Supp.3d at 828-29 (D.Minn. 2019); Dodson, 800 Fed.Appx. at 181. 

 Here, two facts are clear: (1) the trial court must have considered 

information other than that which ordinarily would have been available 

between the plea offer and sentencing when it reimposed the same sentence 

as was imposed after Fitzgerald was denied his right to effective assistance 

of counsel regarding acceptance of the State’s plea offer; and (2) the Court 

denied  Fitzgerald the opportunity to discover and challenge the Court’s 

consideration of such information.  The Court’s consideration of 

information beyond the scope allowed by Fitzgerald and Lafler failed to 

remedy the Part I, Article 15 and Sixth and Fourteenth Amendment 
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violation of Fitzgerald’s right to competent counsel.  Its consideration of, 

and failure to disclose, the information also violated Fitzgerald’s Part I, 

Article 15 and Fifth and Fourteenth Amendment right to due process. 

Despite the cautions in Fitzgerald and Lafler about the resentencing 

court limiting its considerations at resentencing, the trial court failed to 

state its sentencing considerations either on its own initiative or in response 

to Fitzgerald’s question about, and objection to, the sentence.  The 

circumstances here are at least as compelling as other instances in which a 

defendant’s New Hampshire Part I, Article 15 and United States Fifth and 

Fourteenth Amendment right to due process of law requires the sentencing 

court to state on the record the reasons for the sentence imposed.  See 

Stapleford v. Perrin, 122 N.H. 1083, 1088 (1982) (imposition of suspended 

sentence); Abram, 156 N.H. at 652 (more severe sentence imposed by same 

sentencing judge following retrial).  Consequently, the trial court’s failure 

to explain the information it considered and the basis for reimposing the 

same sentence instead of “placing [ Fitzgerald], as nearly as possible, in the 

position that he would have been in if there had been no violation of his 

right to counsel[,]” Fitzgerald, 173 N.H. at 583, violated Fitzgerald’s state 

and federal constitutional right to due process.  

 The resentencing circumstances here are analogous to those present 

in Abram.  In Abram, the defendant originally was convicted of twenty-six 

separate charges.  156 N.H. at 648.  On appeal, this Court reversed the 

convictions on nine charges and affirmed the remaining seventeen 

convictions.  Id. at 649.  The case was remanded for resentencing, 

whereupon the trial court essentially reimposed the same, if not a slightly 

harsher. sentence.  Id.  This Court subsequently found that the sentence 

violated due process.  Id. at 653-55. 

This Court explained the trial court’s failure upon resentencing: 

“Distilled to its essence, [the trial court’s] justification … is not a 
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justification based on objective information concerning identifiable conduct 

on the part of the defendant occurring after the time of the original 

sentencing procedure.”  Id. at 653 (italics in original) (quotations and 

citations omitted).  Thus, to remedy the harm of a presumptively vindictive 

sentence, this Court limited the information upon which the trial court 

could rely when resentencing a defendant to a harsher sentence after a 

successful appeal to conduct that occurred after the time of the imposition 

of the original sentence.  Id.    Moreover, the Court reaffirmed that the basis 

for the new sentence must be articulated on the record.  Id. at 652-53 (citing 

State v. Goding, 128 N.H. 267, 271 (1986)). 

Similarly, the information properly available for the trial court’s 

consideration after a defendant’s successful appeal following ineffective 

assistance of counsel at the plea-bargaining stage of the proceedings must 

be limited in accordance with the remedy for the violation.  The remedy is 

“placing the defendant, as nearly as possible, in the position that he would 

have been in if there had been no violation of his right to counsel.”  

Fitzgerald, 173 N.H. at 583.  The only way the trial court could have placed 

Fitzgerald, as nearly as possible, in the position he would have been absent 

his counsel’s constitutionally defective advice was by limiting the 

information it considered at resentencing to information that ordinarily 

would have been discovered between the acceptance of the plea offer and 

sentencing.  See id.; Lafler, 566 U.S. at 171-72; H.P.T., 53 A.3d at 983; 

Steckley, 128 A.3d at 836-38; Penoncello, 358 F.Supp.3d at 828-29; 

Dodson, 800 Fed.Appx. at 181.   

In certain instances, due process requires that the Court state the 

information it considered and its basis for imposing the sentence.  See 

Willey, 163 N.H. at 546-47; Stapleford, 122 N.H. at 1088; Abram, 156 N.H. 

at 652.  Fitzgerald and Lafler also should be read to require that the Court 

state the information relied upon and the basis for sentence on the record.  
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Otherwise, it should be presumed that the sentence imposed at the 

resentencing, which was significantly greater than the sentence that would 

have been imposed without defense counsel’s ineffective assistance of 

counsel, did not cure the Part I, Article 15 and Sixth and Fourteenth 

Amendment violation of Fitzgerald’s right to competent counsel.  See 

Willey, 163 N.H. at 546-47 (sentence vacated because this Court could not 

conclude from the record that the trial court did not consider improper 

factors).       

 The information “properly available” to the trial court does not 

include Fitzgerald’s trial testimony.  It would not have occurred but for 

defense counsel’s ineffective assistance of counsel.  The victim’s 

statements submitted to the trial court at the original sentencing hearing and 

reiterated at the resentencing hearing also are not sufficiently reliable for 

the superior court to consider.  The State has not, and cannot, dispute that 

the victims did not object to the State’s plea offer.  Hence, their statements 

to the trial court at a sentencing hearing following Fitzgerald’s acceptance 

of the State’s plea offer would have been wholly different than their post-

trial statements, which included commentary on evidence and testimony 

presented at trial.  To “‘neutralize the taint of [the] constitutional 

violation,’” Fitzgerald, 173 N.H. at 581 (quoting Lafler, 566 U.S. at 170), 

the trial court could not have considered the unreliable statements.    

 The trial court failed to place Fitzgerald in a position that 

approximated his pre-ineffective assistance of counsel position when it 

considered evidence not properly before it in resentencing Fitzgerald to the 

same term of years as he received post-ineffective assistance of counsel.  

The trial court’s reimposition of the same sentence without a stated reason 

or explanation of the facts it considered in imposing the sentence violated 

Fitzgerald’s right to due process of law pursuant to Part I, Article 15 of the 
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New Hampshire Constitution and the Fifth and Fourteenth Amendments to 

the United States Constitution.             

III. The proper sentence for Fitzgerald. 

When the trial court resentenced Fitzgerald on November 25, 2020, 

he had served 987 days in the State Prison.6  Between November 25, 2020 

and October 25, 2021, the deadline for the State’s responsive brief in this 

appeal, Fitzgerald will serve another 334 days at the State Prison.  Thus, by 

the time the State files its brief, Fitzgerald will have served approximately 

3.6 years at the State Prison ([987 + 334 = 1,321] / 365 = 3.61).   

The State’s pre-ineffective assistance of counsel plea offer to 

Fitzgerald was “two years in the Belknap County House of Corrections 

followed by two years on administrative home confinement.”  Fitzgerald, 

173 N.H. at 570.  Consequently, it is likely that before this Court considers 

the merits of Fitzgerald’s appeal, he will have served more time at the state 

prison than the plea offer required him to serve at the county house of 

corrections and on administrative home confinement.  Under the 

circumstances, this Court should vacate Fitzgerald’s sentence and remand 

to the trial court with instructions to impose the following sentence: 

1. Charge ID #1120218C: time served at the New Hampshire State 
Prison; 
  
2. Charge ID #l162259C: time served at the New Hampshire State 
Prison, concurrent to #1120218C; 
 
3. Charge ID #1162258C: time served at the New Hampshire State 
Prison; concurrent to #1120218C and #1162259C; 
 
4. Charge ID #1162257C: time served at the New Hampshire State 
Prison; concurrent to #1120218C, #1162259C, and #1162258C; and 
 
5. Charge ID #l 162260C: 4-10 years to the New Hampshire State 

                     
6 The trial court erroneously credited Fitzgerald with 1,294 days of pretrial 
confinement credit. 
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Prison, all suspended for 10 y ears commencing upon the termination 
of the sentence on #1120218C; to be served consecutively to any of 
the other sentences if imposed; restitution of $409,980, which the 
Court notes has been paid.7   

 
Since the sentence called for in the plea offer no longer can be 

imposed, this sentence represents the sentence that most closely 

approximates the plea offer.  It is the sentence that best neutralizes the 

taint of the ineffective assistance of counsel and most closely restores 

Fitzgerald to the position he occupied prior to the ineffective assistance 

of counsel.  

CONCLUSION 

The trial court failed to remedy the taint of the ineffective assistance 

of counsel found by this Court in Fitzgerald when it failed to restore Keith 

Fitzgerald to the same position he occupied pre-ineffective assistance of 

counsel, and instead, sentenced Fitzgerald to the same sentence he received 

following the ineffective assistance of counsel.  The trial court also violated 

Fitzgerald’s right to due process of law pursuant to Part I, Article 15 of the 

New Hampshire Constitution and the Fifth and Fourteenth Amendments to 

the United States Constitution when it reimposed the same sentence he 

received following the ineffective assistance of counsel without identifying 

a basis for the sentence.  

This Court should vacate Fitzgerald’s sentence and remand the case 

to the superior court with instructions to sentence Fitzgerald to three 

concurrent sentences of time served at the New Hampshire State Prison and 

a consecutive, suspended sentence of 4-10 years at the New Hampshire 

State Prison.                

                     
7 The resentencing hearing transcript incorrectly quotes the State’s counsel 
regarding restitution.  The State’s counsel represented to the trial court: 
“Just to confirm, Judge, with Attorney Ramsdell that restitution was paid.  
The State would agree that restitution is paid.”  TrI, p. 24.       
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Oral Argument 

 Fitzgerald requests 15 minutes for oral argument before the Court.  

Oral argument may be helpful to the Court in deciding this appeal, which 

presents a question of first impression, a novel question of law, an issue of 

broad public interest, and an important state and federal constitutional matter.   

CERTIFICATE OF COMPLIANCE 

 This brief complies with Supreme Court Rule 16(3)(i) because the 

written sentences appealed from appear at pages 26-55 of the Addendum to 

this brief, and the written Order denying Fitzgerald’s motion for 

reconsideration of the sentences appears at page 56 of the Addendum.  The 

brief also complies with Supreme Court Rule 16(11) because it contains 
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