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Pursuant to Supreme Court Rule 30, amicus curiae American Civil
Liberties Union of New Hampshire (“ACLU-NH”) submits the following
memorandum of law in support of the Appellant New Hampshire
Department of Safety (hereinafter, “the Department”).

INTRODUCTION

This case concerns the narrow question of whether a law enforcement
agency has the ability to maintain the termination of a police officer who has
engaged in misconduct implicating the officer’s trustworthiness and
credibility. New Hampshire law enforcement agencies must be able to hold
their police officers to the highest ethical standards and terminate officers
under these circumstances. However, under the Personnel Appeals Board
(“PAB”) decision in this case, law enforcement agencies cannot effectively
do so.

When a law enforcement agency cannot maintain the termination of
an officer who has engaged in misconduct implicating the officer’s
credibility or trustworthiness, not only does this impact whether the officer
can meaningfully do his or her job as a testifying witness in criminal cases,

but it also undermines the public’s faith and confidence in the criminal justice



system more broadly. This is because the public expects officers to be
truthful and, if an officer lies, that the department will terminate the officer.

Here, the New Hampshire Department of Safety has tried to maintain
the termination of Trooper Thomas Owens given his admission “that he
adjusted the hours for October 30, 2018 to avoid a policy violation.” PAB
Order, pp. 5-6. Despite this admission, the PAB took it upon itself to overrule
the Department’s termination decision and reinstate the officer. But what the
PAB failed to recognize is that this is not a garden-variety employment
dispute, nor does this appear to be a case concerning mere sloppy
recordkeeping. Rather, this is a unique situation where the misconduct at
issue concerns the ability of an officer to effectively perform his or her job
and serve the community.

It does not appear to be uncommon for arbitrators to reverse the
termination decisions of police departments who are trying to fire officers
who can no longer effectively serve the public due to misconduct. For
example, on December 18, 2019, an arbitrator reversed the decision of the
Manchester Police Department to terminate Officer Aaron Brown, despite
the general rule that arbitrators should not “second guess” penalties imposed
by police departments. See Addendum (“ADD”) 21-47 (PELRB, Case No.
G-0103-12, Manchester Police Patrolman’s Association Dec. 18, 2019
Arbitration Decision re: Aaron Brown); see also ADD 44 (noting general

rule).! In 2017, Mr. Brown sent text messages to his wife using his

! The Manchester Police Department released this arbitration decision after
this Court’s decisions in Union Leader Corp. v. Town of Salem, 173 N.H.
345 (2020) and Seacoast Newspapers, Inc. v. City of Portsmouth 173 N.H.
325 (2020).



department-issued mobile phone during work hours in which he joked about
shooting Black men and referred to them as “parking tickets.” He
specifically texted: “[B]esides, I got this new fancy gun. Take out parking
tickets no problem .... FYI ‘parking tickets’ = black fella.” ADD 31. In
another text, he stated that he was “putting a stall on a parking ticket,” and “I
am stalking him like a big jungle cat.” ADD 32, 43.2 The arbitrator agreed
that misconduct occurred, calling the texts “inappropriate and offensive.”
ADD 44. However, despite acknowledging that “[z]ero tolerance for racially
insensitive comments is clearly an appropriate response by the Manchester
Police Department,” the arbitrator reversed the termination decision and
suspended Mr. Brown for 30 days and reinstated him with back pay. See
ADD 22, 45. As then Manchester Police Chief Carol Capano stated in a
September 4, 2020 letter to the community, the Manchester Police
Department was “extremely saddened and sickened to see that an arbitrator
could rule in this manner after hearing this egregious case.” See ADD 49
(Sept. 4, 2020 Manchester Police Department). Following this incident,

former Manchester Police Chief Nick Willard also noted: “That’s where we

2 He also sent his wife a video of a “crackbunny fight” and wrote: “I am
certainly not a racist. I have my proclivities about people ... but those folks
are straight up n’s ... no two ways about it. Serve no place in life or society.
And yet they are completely taking over all parts of daily life.” See Mark
Hayward, “Police Chief: ‘Saddened and Sickened’ by Ruling About Cop
Texting Racist Statements,” Union Leader (Sept. 4, 2020),
https://www.unionleader.com/news/politics/local/police-chief-saddened-
and-sickened-by-ruling-about-cop-texting-racist-

statements/article 97dc1314-8336-55b8-a65a-1fc37ecctas0.html.
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need serious consideration of police reform, but it hasn’t been discussed. No
one’s talked about it.”

In another arbitration decision that was released after this Court’s
ruling in Seacoast Newspapers, Inc. v. City of Portsmouth, 173 N.H. 325
(2020), an arbitrator found that the Portsmouth Police Department
wrongfully fired Portsmouth Police Officer Aaron Goodwin. See ADD 51-
175 (City of Portsmouth/Aaron Goodwin Arbitration Decisions). The
Portsmouth Police Department fired Officer Goodwin in June 2015 for
several violations related to his accepting a $2 million-plus inheritance from
the late Geraldine Webber, an elderly Portsmouth resident with dementia.
His inheritance was overturned the same year by Judge Gary Cassavechia,
who found that Officer Goodwin had unduly influenced Webber. Officer
Goodwin petitioned for his job back and/or back pay, which resulted in the
arbitration decisions. See Geraldine W. Webber Revocable Living Trust, No.
318-2013-EQ-00694 (7th Cir. — Probate Div. — Dover Aug. 20, 2015),
available at

https://www.courts.state.nh.us/caseinfo/pdf/webber/08202015webber-

order.pdf.* Despite Judge Cassavechia’s finding, the arbitrator concluded
that the Portsmouth Police Department improperly fired Officer Goodwin,

3 See Mark Hayward, “Manchester Chief Fighting Officer’s Return to
Force,” Union Leader (Sept. 6, 2020),
https://www.unionleader.com/news/politics/local/manchester-chief-
fighting-officers-return-to-force/article b3114683-1fd1-5b04-a265-
3d9627¢581b2.html.

4 See also Elizabeth Dinan, “Fired Cop Loses $2 Million Inheritance,”
Seacoast Online, Aug. 20, 2015,
https://www.fosters.com/article/20150820/NEWS/150829878.
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and that Officer Goodwin was entitled to two years of back pay. There likely
are more instances of arbitrators reversing decisions to terminate police
officers, but—at least prior to this Court’s decisions in Union Leader Corp.
v. Town of Salem, 173 N.H. 345 (2020) and Seacoast Newspapers, Inc. v.
City of Portsmouth 173 N.H. 325 (2020)—government agencies often
treated such arbitration decisions as confidential “personnel” matters.’

This case is important because it could have a significant impact on
the ability of police departments to maintain the termination of officers who
have engaged in misconduct affecting their credibility and trustworthiness.
Here, the PAB did not appreciate the magnitude of the misconduct Owens
engaged in. Instead, the PAB viewed such misconduct as essentially trivial
in the context of a standard employment dispute. But when an officer
engages in dishonest behavior, this behavior can never be viewed as trivial
given their unique role in the criminal justice system. For these reasons, this
Court should reverse the PAB’s decision.

QUESTION PRESENTED

Did the Personnel Appeals Board err by overturning the dismissal of
a State Trooper who admitted “that he adjusted the hours for October 30,
2018 to avoid a policy violation” pursuant to the dominant public policy
supporting the removal from service of law enforcement officers who have

engaged in misconduct affecting their credibility.

> Indeed, this case highlights the importance of transparency and this
Court’s decisions in Town of Salem and Seacoast Newspapers. Disclosure
of arbitration decisions is vital to not only inform the public about police
misconduct and how arbitrators make decisions, but also about how police
departments may be stymied in their efforts to terminate officers.



INTEREST OF AMICUS CURIAE
The ACLU-NH is the New Hampshire affiliate of the ACLU—a

nationwide, nonpartisan, public-interest civil liberties organization with over
1.75 million members (including over 9,000 New Hampshire members and
supporters). The ACLU-NH regularly participates before this court through
direct representation or as amicus in cases involving police accountability.
See e.g., Union Leader Corp. v. Town of Salem, 173 N.H. 345 (2020);
Seacoast Newspapers, Inc. v. City of Portsmouth 173 N.H. 325 (2020); N.H.
Center for Pub. Interest Journalism v. N.H. D.O.J., 173 NH. 648 (2020).
SUMMARY OF ARGUMENT

This memorandum raises two arguments. First, this Court should
reverse the Personnel Appeal Board’s decision because it violates the
dominant public policy supporting the removal from service of law
enforcement officers who have engaged in misconduct affecting their
credibility. Here, the State Police terminated Owens for, in part, intentionally
falsifying his timecard to avoid a policy violation. Asthe PAB noted, Owens
admitted “that he adjusted the hours for October 30, 2018 to avoid a policy
violation.” PAB Order, pp. 5-6. Indeed, the PAB had to have found
misconduct, as it (i) suspended Owens for 20 days, and (i1) recommended
that Owens not work on details for the first 60 days following his return to
duty. The PAB’s decision to reinstate Owens despite his admission
undermines the State Police and its general public policy that its troopers
must be credible, honest, and trustworthy.

Second, PAB decisions to reinstate sworn officers despite evidence of
dishonesty and untrustworthiness should be more closely scrutinized than

those concerning unsworn officers as in cases like /In Re Town of Pelham,



154 N.H. 125 (2006). Unlike unsworn officers, sworn officers have the
power to deprive Granite Staters of their liberty in the regular course of their
employment.

ARGUMENT

The Personnel Appeals Board hears and decides appeals of adverse
employment actions concerning state employees which arise out of the
personnel rules. RSA 21-1:46, I. The PAB consists of 3 members appointed
by the Governor with at least 2 members possessing at least 5 years of
experience in labor relations or as a personnel professional. See N.H. Admin
Code Per-A 103.01; Per-A 103.03. PAB members are not required to have
law enforcement experience.

In reviewing a disciplinary action like termination, the PAB holds an
evidentiary hearing to determine the propriety of the disciplinary action. At
these hearings, the appellant/employee must show by a preponderance of the
evidence that the disciplinary action was unlawful, the appointing authority
violated the rules of the division of personnel by imposing the disciplinary
action under appeal, the disciplinary action was unwarranted by the alleged
conduct or failure to meet the work standard in light of the facts in evidence,
or the disciplinary action was unjust in light of the facts in evidence. Per-A
207.12 (b)(1)-(4).

Following a PAB order, any party to the action can apply for a
rehearing subject to PAB discretion. RSA 541:3. The applicant may appeal
the PAB decision to the New Hampshire Supreme Court upon the PAB’s
denial of application for rehearing or, if it was granted, upon the PAB’s order

following the rehearing. RSA 541:6.



The appealing party has the burden of proof to show that the PAB’s
decision is “clearly unreasonable or unlawful.” RSA 541:13. This Court will
not vacate or set aside the PAB’s decision except for errors of law, unless
there is a clear preponderance of the evidence that the PAB’s order is unjust
or unreasonable. Appeal of N.H. Div. of State Police, 171 N.H. 262, 266
(2018) (citing Appeal of Alexander, 163 N.H. 397, 401 (2012)).

I. The PAB’s decision contradicts the dominant public policy
supporting the removal from service of law enforcement
officers who have engaged in misconduct affecting their
credibility.

The PAB, as a quasi-judicial agency, must adhere to “strong and
dominant public policy” in issuing its decisions. In Re Appeal of
Amalgamated Transit Union, 144 N.H. 325, 327-28 (1999). In deciding
whether the PAB erred as a matter of law by issuing a decision in
contravention of public policy, this Court must assess whether the PAB’s
order contravenes a “strong and dominant public policy as expressed in
controlling statutes, regulations, common law, and other applicable
authority.” In re Town of Pelham, 154 N.H. 125, 129 (2006) (quoting In Re
Appeal of Amalgamated Transit Union, 144 N.H. 325, 327-28 (1999)). Here,
the PAB’s decision contradicts the dominant public policy supporting the
removal from service of law enforcement officers who have engaged in
misconduct affecting their credibility. This is not an abstract or general
public interest, but rather is grounded in law and policy.

First, under RSA 21-1:58, I, the PAB may “... reinstate an employee
or otherwise change or modify any order of the appointing authority, or make

such other order as it may deem just.” RSA 21-1:58, I (emphasis added). This




statute specifically identifies impermissible bases for termination, such as
reasons related to politics, religion, age, sex, gender identity, and others. /d.
But when, as here, the PAB overturns a disciplinary action in a manner that
is clearly unjust or unreasonable, this Court reverses the PAB’s
determination. In this case, the PAB’s decision was clearly unjust, as it would
allow an officer who admitted “that he adjusted the hours for October 30,
2018 to avoid a policy violation,” see PAB Order, pp. 5-6, to remain on the
State Police.

Sworn police officers are empowered with significant authority. They
can make arrests and deprive people of liberty based largely on the officers’
words. But with this tremendous power comes a need for integrity. The state
and federal constitutions require that prosecutors turn over exculpatory
evidence to defendants, including evidence that tends to diminish a police
officer witness’s credibility. See Brady v. Maryland, 373 U.S. 83 (1963),
State v. Laurie, 139 N.H. 325 (1995). The Attorney General’s Office
accordingly maintains a schedule of officers with potential credibility
problems, see N.H. Ctr. For Pub. Interest Journalism v. N.H. D.O.J, 173
N.H. 648, 651 (2020) (describing “Exculpatory Evidence Schedule”), and an
officer who has admitted to falsifying records while on the job may never be
able to be credible in the courtroom. Arguably more important, the public
expects the highest levels of integrity in law enforcement and demands that
law enforcement agencies do everything they can to promote that end. In
short, the New Hampshire State Police—Ilike other police departments in
New Hampshire—must be able to ensure that it employs officers who have

not engaged in dishonesty.



Second, the New Hampshire State Police Professional Standards of
Conduct contain a written policy that explicitly includes an integrity
requirement. The requirement states: “No Division Member shall, under any
circumstances, make any false official statement or intentional
misrepresentation of facts.” ADD 178 (New Hampshire State Police
Professional Standards of Conduct, Chapter 1: Rules and Regulations, p. 7,
1.4.8). A violation of the integrity requirement is a terminable offense
according to the New Hampshire Administrative Code. Similarly, personnel
rules 1002.08(b)(10) and (12) state the following: “An appointing authority
may dismiss an employee” for “(10) [o]bstructing an internal investigation”
and “(12) [f]alsification of any agency records received, maintained or
utilized by the agency.” N.H. Code Admin. R. Per 1002.08(10), (12).

Third, state and local leaders have recognized the need to only
employ police officers whose honesty cannot reasonably be questioned.
Reports of those completed by commissions like the New Hampshire
Commission on Law Enforcement, Accountability, Community and
Transparency® (“LEACT”) and organizations like the International
Association of Chiefs of Police (“IACP”) have concluded that maintaining
the integrity of the police force and individual officers plays a critical role in
creating public trust in the police.

Following the May 25, 2020 murder of George Floyd, Governor Chris
T. Sununu created the LEACT Commission on June 16, 2020 to examine, in
part, “training curriculum, procedures and policies throughout the State;

procedures related to the reporting and investigation of police misconduct;

% Amicus ACLU-NH served on LEACT.

10



the current state of relationships between law enforcement and the
communities they serve; and any other subject matter the Commission
deemed relevant” to the overall mission of enhancing transparency,
accountability, and community relations in law enforcement. N.H. Aug. 31,
2020 LEACT Final Report, p. 1.7 In an extensive 10-week investigation into
New Hampshire police reforms, the Commission heard from 24 subject
matter experts, including Commission members and 25 members of the
public. In addition, the Commission received more than 50 written
submissions. /Id. After considering the community needs and expert
opinions, the Commission concluded that “there was [...] unequivocal
agreement that law enforcement has no room or tolerance for officers who
engage in unethical, abusive, or oppressive conduct. There was no stronger
voice for this sentiment than those in law enforcement who strive each and
every day to do the best job possible.” LEACT Final Report, p. 28.%

The TACP has also expressed the paramount importance of integrity
in policing. The organization is a group dedicated to advancing the police
profession worldwide. The New Hampshire Police Standards and Training
Council (“PSTC”) often looks to the IACP for best practices. LEACT Final
Report, p. 9. After conducting listening sessions with communities across

the country, the IACP found common concerns communities had regarding

7 https://www.governor.nh.gov/sites/g/files/ehbemt336/files/2020-
09/accountability-final-report.pdf; see also Gov. Exec. Order 2020-11,
available at
https://www.governor.nh.gov/sites/g/files/ehbemt336/files/documents/2020
-11.pdf.

8 https://www.governor.nh.gov/sites/g/files/ehbemt336/files/2020-
09/accountability-final-report.pdf
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their local and state police departments. As detailed in IACP’s 2018 Trust
Initiative Report, two of those concerns were transparency and
accountability.” The IACP found that “a large source of frustration for
communities 1s when their loved ones or associates experience poor
treatment by a police officer or when something systemic occurs within the
department and no apparent action is taken to hold those parties
accountable.” This lack of accountability can make the community feel “at
the mercy of a police department with unlimited power.” Id. at 6.

In this case, Owens admitted “that he adjusted the hours for October
30, 2018 to avoid a policy violation,” PAB Order, pp. 5-6, and the PAB
ultimately imposed a sanction. However, later in its order, the PAB
incorrectly minimized this dishonesty as “an example of inattention to detail
and poor time management.” Id. at p. 6. Owens’ admission highlights how
this was not an issue of mere sloppy recordkeeping; rather, this misconduct
implicated a deliberate lie. See Notice of Appeal 25-44 (describing the
record below). As a result, the PAB’s decision to reinstate Owens disregards
the State Police’s Professional Standards of Conduct for integrity and,
furthermore, contravenes public policy by ignoring evidence of dishonesty
and untrustworthiness.

In this case, the New Hampshire State Police is attempting to hold
both itself and Trooper Owens accountable by terminating an officer who has
been found to falsify his timecard. The PAB’s decision to overturn Owens’

termination is preventing the State Police from following its own explicit

? https://www.theiacp.org/sites/default/files/2018-
10/Final%20Trust%20Initiative%20Report.pdf
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policies of ensuring that their officers are trustworthy and credible. In doing
so, the PAB also puts the community and State Police’s relationship at risk.
The aforementioned reports from IACP and LEACT shine a light on the
importance of the State Police’s standards for integrity and trustworthiness
found in positive law documents like the State Police Standards of
Professional Conduct. The State Police recognizes the importance of
community trust and the credibility of their officers as indicated by their
internal policies and procedures, which is why this Court must reverse the
PAB’s decision. If, despite its best efforts, the State Police cannot hold its
own officers accountable for dishonesty and misconduct, one cannot expect
the community to trust the State Police as a department, as well as law
enforcement at large.
Beyond the police/community relationship, the PAB’s decision casts
a shadow over the justice system as a whole. State Troopers are sworn
officers who often find themselves testifying in criminal prosecutions. The
involvement of an officer in a criminal case who has engaged in dishonesty
potentially jeopardizes the integrity of that prosecution. If this Court upholds
the PAB’s decision, every case in which Owens is involved may be
questioned due to his admitted dishonesty. By seeking Owens’ termination
based on his dishonesty—and by appealing the decision to reinstate him—
the State Police is attempting to protect the integrity of criminal prosecutions.
II.  In Re Town of Pelham is distinguishable because it did not
concern a sworn police officer.
In In Re Town of Pelham, the New Hampshire Public Employee Labor
Relations Board (“PELRB”) ordered the Town of Pelham to comply with an

arbitrator’s award ordering the town to reinstate a terminated police union
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member to the force. 154 N.H. 125, 126-27 (2006). The employee in
question was a police dispatcher who was found to have solicited and
accepted police discounts at McDonalds. /d. at 127. The Pelham Police
Department (“PPD”) launched an investigation into these allegations and
found that her testimonies did not match those of McDonalds employees. /d.
at 127-28. PPD subsequently launched another investigation into whether
the dispatcher had lied during the investigation. /d. During the investigation,
PPD found that the dispatcher had violated the PPD’s General Rules of
Conduct, which require PPD employees not to make knowingly false
statements, and terminated her. /d. at 128.

In support of this termination, upon appeal of the PELRB’s decision

(143

to reinstate the officer, the Town of Pelham argued that there is a “‘strong
and dominant public policy’ against the reinstatement of police department
employees who are found to be untruthful and who may, however unlikely
the possibility, be required to testify in future criminal matters.” /d. at 129.
This Court rejected this argument noting, “We do not mean to suggest that
the town’s assertion of a ‘public policy’ against the reinstatement of police
department employees whom as a result of certain misconduct, are deemed
to be untrustworthy is, on an intuitive level, incorrect.” Id. at 131. This Court,
however, ruled that the public policy needed to be something more
persuasive than arguing that the employee may be required to testify
regardless of the likelihood of that possibility. See id. In its holding, this
Court ruled that the PELRB did not err as a matter of law by ordering the
Town to comply with the arbitrator’s award to reinstate the dispatcher. /d.

In re Town of Pelham is distinguishable in one crucial respect. The

employee at issue in the case was a dispatcher, rather than a sworn police

14



officer. As a sworn officer and State Trooper, Owens is much more likely to
testify in a judicial proceeding than a non-sworn dispatcher like the one in /n
Re Town of Pelham. According to the 2020 New Hampshire Law
Enforcement Manual,'® “police officers are often called upon to appear as
witnesses at depositions, pre-trial hearings, and trials.” p. 376. Furthermore,
the manual states that the most important rule for presenting effective
testimony is “that law enforcement officers must tell the truth.” Id. at p. 378.

An officer’s ability to tell the truth and remain credible is predicated
on that officer’s history of truthfulness. An officer’s history of falsification
of documents raises serious questions as to that officer’s ability to tell the
truth and the stability of the cases with which he is involved. As a non-sworn
officer, the dispatcher in In Re Town of Pelham is unlikely to ever provide
such testimony, which is why the Court found that there was no strong or
dominant policy to support her termination. With the increased probability
of testifying that comes with the job description of a sworn State Police
officer—testimony that can, by itself, deprive persons of their liberty—there
is strong dominant public policy based on In Re Town of Pelham’s reasoning.

Indeed, as a sworn state trooper, Owens has the authority to deprive
people of their liberty during the course of carrying out his duties. A
dispatcher does not have such power. The authority to deprive someone of
their liberty is powerful, and, as a result, a police officer should not (and
cannot) be subjected to the same standard as a non-sworn officer who lacks

this authority. Dishonesty and untrustworthiness in an officer with such

10 https://www.doj.nh.gov/criminal/documents/law-enforcement-
manual.pdf
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capabilities must be scrutinized at a higher standard, and therefore the
consequences for untrustworthiness must be more severe.

CONCLUSION

For these reasons, this Court should reverse the PAB’s decision.
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Dated: April 26, 2021

Respectfully Submitted,

American Civil Liberties Union of New
Hampshire,

By and through its attorneys'!,

/s/ Gilles Bissonnette

Gilles R. Bissonnette (N.H. Bar No. 265393)

Henry R. Klementowicz (N.H. Bar No. 21177)

AMERICAN CIVIL LIBERTIES UNION OF NEW
HAMPSHIRE FOUNDATION

18 Low Avenue

Concord, NH 03301

Tel. 603.224.5591

gilles@aclu-nh.org

henry@aclu-nh.org

' Amicus and its counsel wish to acknowledge the contributions to the
memorandum of Teresa Farley, a law student at the University of New
Hampshire School of Law and legal extern at ACLU-NH.

17


mailto:gilles@aclu-nh.org
mailto:henry@aclu-nh.org

STATEMENT OF COMPLIANCE
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Rule 26(2)-(4). Further, this memorandum complies with New Hampshire
Supreme Court Rule 16(4)(b), which states that memoranda of law may not
exceed 4,000 words. Counsel certifies that the memorandum contains 3,893
words (including footnotes).

/s/ Gilles Bissonnette
Gilles Bissonnette, Esq.
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Gilles Bissonnette, Esq.
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State of New Hampshire
Public Employee Labor Relations Board
Case No. G-0103-12

IN THE MATTER OF ARBITRATION BETWEEN

MANCHESTER POLICE PATROLMAN’S ASSOCIATION
&
CITY OF MANCHESTER

Grievant: Aaron Brown

AWARD OF THE ARBITRATOR

The Undersigned Arbitrator, having been designated in accordance
with the arbitration agreement entered by the above named parties and
having been duly sworn and having duly heard the proofs and allegations of
the parties AWARDS as follows:

For the reasons set forth in the attached Decision,
the discharge of the grievant shall be reduced to a thirty
day disciplinary suspension. In addition the grievant shall
not be awarded back pay for the period of this thirty day
suspension. Under this award the grievant is to be made
whole for lost compensation until he returns to work
pursuant to this Award, minus thirty days’ pay for the
period of the suspension. In addition, his back pay shall
be offset by any compensation that the grievant received
during this time period. The grievant will have no
entitlement to his former position in the Special
Enforcement Unit, and his reinstatement can be to a
position determined to be appropriate by the Chief of the
Department.

December 18, 2019 , e
Boston, Massachusetts Gary D. Altman
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State of New Hampshire
Public Employee Labor Relations Board
Case No. G-0103-12

IN THE MATTER OF ARBITRATION BETWEEN

MANCHESTER POLICE PATROLMAN’S ASSOCIATION
&
CITY OF MANCHESTER

Grievant: Aaron Brown

ARBITRATION DECISION AND AWARD

Introduction

The City of Manchester (“City” or “Employer”) and the
Manchester Police Patrolman Association (“Union”) are
parties to a Collective Bargaining Agreement (“Agreement”).
Under the Agreement, grievances not resolved during the
grievance procedure may be submitted to arbitration. The
parties presented their case in Arbitration before Gary D.
Altman, Esg., on August 21, 2019. The Union was represented
by John S. Krupski, Esg., and the City was represented by
Mark T. Broth, Esg. The parties had the opportunity to
examine and cross-examine witnesses and to submit
documentary evidence. The parties submitted written briefs
after completion of the testimony.

Issue

The parties agreed that the issue to be decided is:

Whether the City of Manchester had just cause to
terminate the employment of the grievant, Aaron Brown?
If not, what shall the remedy be?
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Facts

The grievant, Aaron Brown, was hired as a full-time
police officer with the City of Manchester Police
Department on July 6, 2007. Officer Brown was assigned to
the Special Enforcement Division (“SED”) in 2013, which is
investigates drug activity. When Officer Brown entered the
SED he was issued a Department cell-phone.! During his
tenure with the Department, up to the time of his
discharge, Officer Brown had no discipline. Introduced into

the record were a number of commendations received by
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Lieutenant Patterson stated that during this
investigation on the charges by the confidential informant,

the Department discovered disturbing text messages made on

" Officer Brown testified that he was told that he could use the Department’s cell phone
to make personal calls.
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Officer Brown’s Department cell phone, and it is these text
messages that led to the Department issuing charges, and
requesting a County Attorney from a neighboring County to
further investigate whether criminal charges should be
brought against Officer Brown. The events surrounding these

text messages resulted in the Department discharging

Officer Brown.

L |
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Text Message May 10, 2017

In the afternoon of May 10, 2017 Officer Brown texted
to his wife that he may have to go to Dorchester,

Massachusetts that evening to work on a joint case with the
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FBI. The messages between Mrs. Brown and Officer Brown read
as follows:

Mrs. Brown:

Gotcha. Let me know when you know. You know this stuff
makes me all nervous nelly.

Mr. Brown:

Yes I know. Its all good, beside I got this new fancy
gun. Takes out parking tickets no problem.

Mr. Brown:

FYI “parking tickets” equal black fella.

August 1, 2017 Messages between Mr. and Mrs. Brown:

Mrs. Brown:
What are you doing tonight?

Mr. Brown:
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The usual. Currently putting the stall on a parking
ticket .. like the big jungle cat that I am.

Mrs. Brown:

I wish I followed that but I have no idea what you
mean?

Mr. Brown: Parking ticket = black feller

Mr. Brown. And I’'m stalking him like a jungle cat.

Lieutenant Patterson testified at the arbitration
hearing that Officer Brown stated that he had heard the
words “parking ticket” in law enforcement circles as
referring to black persons, and stated that he had his own
biases, but did not consider himself to be a racist.
Officer Brown stated that he did not profile persons of
color, and that his arrest records would show that he did
not target minorities in his arrests. Lieutenant Patterson
stated that the Department reviewed over 18,000 text
messages and that the two messages about the “parking
ticket” were the only two that had any racial overtones.

Lieutenant Patterson and Sergeant McCabe completed
their investigation and recommended that formal discipline
be initiated against Officer Brown. Eight charges were
filed against Officer Brown, six of the them dealt with
Officer Brown’s conduct at the two searches, and two
addressed the text messages to his wife in which he made
racially insensitive statements. The charges were for
Unlawful Conduct, Conduct Unbecoming an Officer, and
Truthfulness. The charges were then reviewed by a Review
Board consisting of Assistant Chief Capano, and Captains
Sanclemente and Grant. The Review Board concurred with the

findings and conclusions by the Department’s Investigators
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and concluded that each charge warranted Officer Brown’s
discharge. Chief Willard accepted the Review Board’s
conclusions and Officer Brown was discharged from his
position.

Positions of the Parties

Summary of the City’s Arguments

The City asserts that there was just cause to

discharge the grievant, Aaron Brown, from his position as a

Police Officer with the Manchester Police Department. -

The

Department states that during this investigation it
uncovered a series of text messages from Officer Brown’s
Department issued cell phone that demonstrated serious
misconduct. The Department states that there is absolutely
no merit to the Union’s contention that these text messages
were privileged, or should not have been reviewed by the
Department. Specifically, The Department states that it was
a Department issued cell phone, and that the Department
only reviewed messages and emails that were transmitted
during Officer Brown’s working hours. The City points to a
number of court decisions that have held that police
officers have no expectation of privacy for emails or text

messages transmitted on a department issued cell phone.
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The Department further argues that Officer Brown’s
text messages to his wife demonstrate his hostility to

African Americans. Specifically, the Department states that

Officer Brown’s reference to African Americans as “parking
tickets”, and that he had a brand new gun, is an
13
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inappropriate racial comment, that demonstrates his bias,
and his inability to be fair and perform the duties of a
police officer in the largest city in New Hampshire. His
comment that he is stalking an African American citizen
like a jungle cat demonstrates racial hostility. The
Department contends that such statements are inappropriate
and could be used against Officer Brown if he was ever
accused of using unlawful force against African American
citizens.

The Department asserts that a police department must
operate on principles of trust between the Department and

the public, and among the members of the Department itself.

The Department argues that discharge is the only

conceivable course of action for the Department. -

_ The Department states that discharge is

certainly appropriate for such blatant misconduct. The
Department further maintains that even if Officer Brown’s
claim that the text messages were made up to impress his
wife, then such conduct still disqualifies him from serving
as a police officer. The Department argues that it cannot
continue to employ a police officer who fantasizes about

committing crimes, and that his conduct will always be
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measured against his tendency to make up stories to attempt
to embellish his toughness. The Department concludes that
the grievance must be sustained.

Summary of the Union’s Arguments

The Union maintains that there was not just cause to
discharge the grievant, Aaron Brown, from his position with
the Manchester Police Department. The Union states that the
Department brought eight charges against Officer Brown for
violating the Department’s Operating Procedures. The Union
argues that the Department prejudged Officer Brown’s guilt
before conducting a fair investigation. The Union states
that the eight charges brought against Officer Brown all
revolved around text messages that Officer Brown sent to
his wife. The Union maintains that a review of the text
messages and the totality of evidence demonstrates that

Officer Brown’s text messages to his wife did not amount to
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The Union states that charges 7 and 8 relate to the
other two text messages that Officer Brown sent to his
wife. These messages, the Union states, were again nothing
more than Officer Brown’s bravado and fictitious banter

between a husband and wife. The Union states that Officer
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Brown’s texts referred to “parking tickets”, which is a
derogatory term for black americans, and that in another
text message he was supposedly stalking a black American as
part of his duties.

The Union states that the total context of these two
text messages must be considered. The Union maintains that
these were text messages sent from a husband to his wife,
thus, it is not was if Officer Brown ever sought to make
these text message public, and that it was more like a
conversation between a husband and wife for which there
should be a form of marital privilege, or an expectation of
privacy. Moreover, the Union states that these text
messages were like his other text messages, boastful and
bravado about the exploits of his dangerous work.

The Union further states that in his more than ten
years of service there were never any complaints by other
officers, or complaints made by the public, that Officer
Brown engaged in racial profiling or any other
inappropriate conduct. The Union states that Officer Brown
invited the Department to consider his arrest records, but
the Department failed to do so, which the Union maintains
demonstrates that the Department had no interest in
pursuing a fair investigation into Officer Brown’s conduct.
The Union states that it cannot be proven that the these
two private conversations amounted to conduct unbecoming,
or was conduct that in any way impaired the efficiency or
operations of the Department or Officer Brown’s ability to
perform his police duties. Moreover, the Union also states
that it must be remembered that these two texts were the

only two texts that could be considered as racially
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insensitive, and the Department considered over 1,285 pages
that included over 18,000 total text messages.

The Union contends that when considering the fact that
Officer Brown has been recognized for his performance as a
Manchester Police Officer during his ten years of service,
and the fact that he had no prior discipline, discharge is
disproportionate to the events that occurred in the present
case. The Union concludes that there was not just cause for
the discharge of the grievant, Aaron Brown, and that the
grievance should be sustained.

Discussion

It is well-established arbitral precedent that the
employer has the burden to prove that an employee's
discipline is for just cause. This includes proof that the
employee is guilty of the alleged wrong doing, and that the
penalty imposed by the employer is in keeping with the
severity of the offense. An employee's past work record is
an important factor to be considered when determining
whether the punishment is appropriate and fair. The
Manchester Police Department found Officer Brown guilty of

eight violations of the Department’s Rules and Regulations.

Charges
7 and 8 related to text messages that Officer Brown sent

his wife, on April 22, and May 10, 2017.
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I. Charges 7 - 8

Charges 7 and 8 concern a series of two 2017 text
messages that Officer Brown sent to his wife in which he
referred to African Americans as “parking tickets”; in one
he told his wife not to worry about him because he had a
“fancy new gun”, and in the other he stated that he was
“putting a stall on a parking ticket”, and “I am stalking
him like a big jungle cat”. The Department concluded that

these two series of text messages amounted to conduct
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unbecoming and each, in and of itself, was grounds for
Officer Brown’s discharge.

Officer Brown in his text message indicated that the
term “parking ticket” referred to “black feller”. Clearly
any such terminology that refers to a group or race of
persons in negative or pejorative terms is unacceptable.
There can be no gquestion that police officers must not
express themselves in a manner that could indicate their
inability to perform their duties in a fair and objective
manner. The Union’s claim that the texts between Officer
Brown and his wife should be afforded some type of marital
privilege can not be accepted. It must be remembered that
Officer Brown was sending text messages during his working
hours. In addition, Officer Brown was using a Department
cell phone in sending these texts messages. Unquestionably,
the Department has the managerial right to ensure that its
cellphones are not used to transmit racially offensive
language. Nor must the Department have a specific rule that
prohibits an officer from using the Department’s cell
phones to transmit racially insensitive messages; such
conduct is per-se unacceptable.

There is no dispute that Officer Brown’s text messages
were inappropriate and offensive. The question that remains
is whether these texts should serve as grounds for Officer
Brown’s summary discharge. As a general matter, an
arbitrator should not "second guess" the penalty imposed by
management. Nevertheless, this does not mean that an
arbitrator's sole purpose is only to determine whether the
employee has engaged in the wrongful acts.

The Collective Bargaining Agreement requires, and the

parties agreed in the stipulated issue, that just cause is
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the standard that is to applied in the present case. Just
cause has long been held to embrace not only a finding of
whether the alleged actions have occurred but also whether
the discipline imposed by the employer was appropriate for

the offense.

In many cases, the reasonableness of the penalty
imposed on an employee rather than the existence of
proper cause for disciplining him is the question an
arbitrator must decide. ... In disciplinary cases
generally, therefore, most arbitrators exercise the
right to change or modify a penalty if it is found to
be improper or too severe, under all the circumstances
of the situation. The right is deemed to be inherent
in the arbitrator's power... Elkouri and Elkouri, How
Arbitration Works, Vol 4. p. 668.

Zero tolerance for racially insensitive comments is
clearly an appropriate response by the Manchester Police
Department. Nonetheless, such conduct can not be considered
to always require summary discharge. A review of arbitrable
precedent shows that using a racial epithet is, in today’s
workplace, considered as a serious transgression, and the
entirety of the events must be considered. In addition, a
review of arbitrable precedent shows that when considering
discipline for employees using racial epithets the
employee’s employment record must be considered to see
whether such conduct is an isolated incident or
demonstrates a pattern of inappropriate behavior. See MT

Detroit, 118 LA (Allen, 2003); Albertson's, 117 LA 39

(Kaufman, 2002).
In the present case, although I have concluded that
Officer Brown’s texts messages were inappropriate, I do not

believe that Officer Brown’s actions were maliciously
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motivated. These were two text messages from over 18,000
texts sent by Officer Brown that were reviewed by the
Department. The text messages at issue were sent only to
his wife, they were not made in public, they were not
uttered to any other person, and these comments were not
posted on social media. They were two text messages sent
from Officer Brown to his wife. Officer Brown has never
been accused, during his career, of making racially
insensitive comments to members of the public or other
officers of the Department. Moreover, Officer Brown during
his career with the Department has had no prior discipline
for any reason.

For these reasons, permanent removal of the grievant
from the workforce at this point is not warranted for
Officer Brown’s offensive text messages. I have no
hesitation in concluding that discharge is totally
disproportionate to the offense. Accordingly, under the
principles of just cause the grievant’s discharge must be
reversed. This does not mean that the grievant is
blameless. The Employer is justified in taking action that
will prevent a Manchester Police Officer from using their
Department issued cell phone to make racially offensive
comments, no matter who is the recipient of such text
messages.

Conclusion

Based on all the factors, the discharge of the
grievant shall be reduced to a thirty day disciplinary
suspension. In addition the grievant shall not be awarded
back pay for the period of this thirty day suspension.
Under this award the grievant is to be made whole for lost

compensation until he returns to work pursuant to this
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Award, minus thirty days’ pay for the period of the
suspension. In addition, his back pay shall be offset by
any compensation that the grievant received during this
time period. The grievant will have no entitlement to his
former position in the Special Enforcement Unit, and his
reinstatement can be to a position determined to be

appropriate by the Chief of the Department.

December 18, 2019 , aw CO / _
Boston, Massachusetts ' /Cary D. Altman
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Sept. 4, 2020 Manchester Police Department
Statement re: Aaron Brown
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Commission

Chief of Police i .
Carlo T Capano gtce()\t;rfl{]sg;z(lirlllng, Chairman
Assistant Chief S:Lril; ggiigﬁn
Ryan A. Grant Eva Castillo
Police Department
September 4, 2020
Contact: Heather Hamel HHAMEL@manchesternh.gov
Public Information Officer (603) 792-5433

Aaron Brown Ruling

The Manchester Police Department is disappointed and disheartened by a labor arbitrator’s recent
ruling regarding former Manchester Police Officer, Aaron Brown.

Brown was fired from the Manchester Police Department 2 years ago after some alarming
information was discovered through an internal investigation. After an evidentiary hearing, an
arbitrator found that Brown had made racist comments, something that is not tolerated at this
agency. Given that finding, it was to our great surprise and disappointment that the arbitrator
ruled that termination was too severe a punishment. The arbitrator ruled that Brown should have
only received a 30 day suspension and ordered his reinstatement as a Manchester police officer.

We are extremely saddened and sickened to see that an arbitrator could rule in this manner after
hearing this egregious case.

We would like to give the community a better understanding of what took place and how we have
gotten to this point. Therefore, we are providing you with the information that we are legally able
to release.

On January 19, 2018, the Manchester Police Department received a complaint against Brown. An
internal investigation was immediately launched and Brown was placed on leave, stripping him of
his police powers. During this investigation we discovered, through Brown’s department-issued
cellphone, text messages in which he claimed to have intentionally damaged property while
executing search warrants. We also discovered text messages that included extremely disturbing
racist remarks.

Unfortunately, we are not able to go into the specifics; however the alleged intentional damage to
property caused us to request a criminal investigation. The investigation was handled by the
Strafford County Attorney’s Office which determined that there was not enough evidence to file
criminal charges.

However, our concern over the racist comments and destruction of property remained. The
internal investigation was concluded on April 11, 2018 and the Manchester Police Department,
under Chief Nick Willard, fired Aaron Brown the next day. Notification was immediately sent to the

Michael L. Briggs Public Safety Building e i‘-:.".
405 Valley Street « Manchester, New Hampshire 03103 « (603) 668-8711 « FAX: (603) 668-8941 Sf ‘@‘l?f
E-mail: ManchesterPD@manchesternh.gov « Website: www.manchesterpd.com ““:.‘ ‘;f"t‘,'
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Police Standards and Training Council. The Manchester Police Patrolman Association chose to

file a grievance over Brown’s termination. The grievance procedure in the Police union contract
provides for binding arbitration. An arbitration hearing was scheduled, but for far later than the

Manchester Police Department would have preferred.

The hearing took place on August 21, 2019. The arbitrator found that there was insufficient
evidence that Brown had intentionally damaged property. However, the arbitrator ruled that
Brown’s racist comments were egregious and had no place in law enforcement and that the
Manchester Police Department had properly applied a “zero tolerance” approach to racist
conduct. Nevertheless, the arbitrator determined that Brown should not have been fired, but
rather simply suspended for 30 days. The ruling called for Brown to receive his job back with back
pay, minus the 30 day suspension. The Manchester Police Department vehemently disagreed with
this finding.

Once the case goes to an arbitrator it is binding. Although the Manchester Police Department
wholeheartedly disagrees with the ruling, we are forced to follow the arbitrator’s decision.
However, Chief Carlo Capano refused to implement the arbitrator’s reinstatement order. The
Police Union then filed an unfair labor practice charge with the PELRB requesting that it order the
Police Department to reinstate Brown. That case is currently pending.

Separate from the issue of reinstatement, the Police Department and Union disputed the amount,
if any, of back pay that Brown was entitled to receive. On August 24, 2020, the arbitrator issued a
ruling and we again got discouraging news. Despite Brown having made no effort to find other
employment since the date of his termination, the City is still required to provide Brown with
substantial back pay.

The Manchester Police Department has asked the Police Standards and Training Council to review
this matter and determine whether Brown should retain his police certification. As it has from the
outset, the Manchester Police Department believes that people that hold racist beliefs should not
be employed in law enforcement and will lend its full support to the Council as it considers this
matter.

“Under no circumstances, does the Manchester Police Department tolerate racist behavior. Aaron
Brown was terminated due to the findings of the internal investigation. |, personally, would have
handled it the same way if a similar situation had happened, and | am confident this agency
always will.” says Chief Carlo Capano. “Manchester police officers take pride in the community
we serve and the uniform we wear. Aaron Brown’s actions cast a shadow on this agency, but
those actions are not representative of this police department as a whole. We will do everything
possible to make sure Brown is never in a Manchester Police Uniform again. Sometimes fighting
for what is right is difficult and an uphill battle, but we take this very seriously and have no
intentions of giving up.”
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City of Portsmouth/Aaron Goodwin Arbitration
Decisions
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"IN THE MATTER OF ARBITRATION BETWEEN:

CITY OF PORTSMOUTH, NEW HAMPSHIRE
POLICE COMMISSION/POLICE DEPARTMENT

AND

PORTSMOUTH RANKING OFFICERS ASSQGIATION,
NEPEA, LOCAL 220 .

GRIEVANT: AARON GOODWIN
REMEDY AWARD
AAAH 01-15.0004-5478

OPINION AND AWARD

The Cify of Fortsmouth, NH Pollce Commmisslon/Pollca Department (Gommlsslion
or Department) and the Perlsmouth Rapking Officers Assoclation, New England Police
Benevolent Association, Local 220 (Unlon) are parties fo a collective bargalning

agreement (Agreement). Under Section 35 — Grevance Procadtire unrssolved

grlevances are submi@ted to arbltratlon, The parties met bsfore Arbltrator Bonrile J.
McSpliitt regarding the above rsferenced grievance. Attorney Thomas Closson from
the Law Flrm of Jackson Lewls, PC represented the Department and Attorneys Pster J,
Perron and Gary Nolan ﬂ-om' the Law Flrm of Nolan Perranl, LLP represented the Unlon
&nd the Grilsvant, |

On the first day of hearlng, the parties presented an svidentlary! Issue regarding

the admilsslbliity of Probate Judge Gary R, Cassavechla's decision concerning the

* Plenda note that hé‘ve cotrectad tha raference from a procedural arbitrabllity lssua to an evidentlary Issue,
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Clty of Portsmouth, NH, Pallce Commission/Police Department

and Portsmauth Pollce Ranking Officers Assoclation, NEPBA, Local 220
@rlevance; Termination of Aaron Goodwin - Remedy

AAAT 01-15-0004-5478 ' Paga 2 of 63
Estate of Geraldine Wehber ghid presentad arguments to that regard. On January 13,
2017, the Tollowlng Award was lsaued o the evldentlary questions:

AWARD,

Probats Judge Gary R, Cassavechia's declslon concerning the Estate of
Geraidine Webber Is not admissihle in the fust cause analysis of Officer
Goodwin's termination.

The Probate Declslon Is aclrilssible In the remedy proceedings of
arbltration, If necegsary,

The Probate Declslon's factual findings do not have pracluslva sffect,

Puring the time the above Issue was briefed and awarded the parties mavad '
forward on the merits of the case holding hearings In September and December 2016
aind February 2017, Nl witnesaeg were sworn In and the partles had the opportunity fo
examine and cross examine the witnesses. The parles flledt brlefs and the hearihg was
closed upon reoeiv!ngAthem.

On August 7, 2017, the followlhg award was lssuad:

AWARD

The Department did not have Just cause to terminate the Gilevant, Aaron
Goodwin,

The remedy Is deforrad. Elther parly may nvoke Jurlsdiction at any time.

Hearings on the remady phrase of the award ocotyred In January and April 2018,
The Clly presented one (1) withess, Chlef Robert Merner (Chief Merner or Chlef) and
the Unlon presented the Grlevant, Aaron Goodwin (Officer Goodwin or Grlevant). BOth‘

withesses were sworn In and the partles had the opportunlily to exanilne and cross
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Clty of Portsmouth, NH, Police Cotpunlssion/Pollce Department

and Portsmauth Police Ranking Officars Assoclation, NEPBA, Local 220

Grievance: Terminatlon of Aaron Soodwin - Remedy

AAAH 01-15-0004-5476 A Page 9 of 63

examins the witnesses, The partiés flled brlefs and reply brlefe and the hearing was

closed upon recelving them.

1SSUE
Tha Dapartment dld nct have fust cayse to terminata the Crlevant, Aaron
Gootlwin.
What shall the remedy be?
STIPULATION

The Unlon and the City stipulate that former Police Commisslphets
Golumb, Cavanaugh and Lehman would testily that, had he [Offlcer
Goodwin] ot be already tsrminated, they would have moved and voted to
terminata Offlcer Goadw/in following the Isstance of the Probate Court
Declsion,

PERTINENT CONTRAGCT LANGUAGE

CTION THRE
MPLOYEE RIGHTS

"W ow

B. No permanent employee shall ha dlaclplinad except for just causd ,.,

RELEVANT RULES ANz KEQULATIONS OF THE PORTSMOUTH POLIGE
DEPARTMENT AND PORTSVIOUTH GITY ORDINANGES

60.00 PROBIBITED CONDUCT

50.01 Auceptance of Sollgitation of GIfts, Rewards, and O Gra 5!

A @ s o fees from the public:

Employeas shall not accept for elther personal use or dapartmeit uss,
slther directly or Indirectly, any glft, gratully, servies, ohlsot, loah, fes or
any other thing of valus; arlalng from or offered beoauso of pollee
employment or any aolivily erlsing from or conhecled with sald
employment. They shall nat aceept any gift, gratully, {aan, fea of ny
othier thing of value, the acoeptance of which might tend to Influsnce
dliectly or Indiraotly the aotions of sald employess or any other employsa
In any mafter of pollos huslness; or which may tend to ceet an adverse

PORTS 000003
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and Portsmauth Pollce Ranking DFficers Assaclatian, NEPBA, Lacal 220

Grievance! Terminatlon of Agron Goodwin - Remedy

AAAH 01-15-0004-5476 Page 4 of 68
reflaction on the department or any other employes tharaof, Persong or
organizations offering anything of vaiue for depariment use will be
refarrad 6 the Ofiina of the Chlef of Police,

LI

I. Dlaposition of Unauthorizad Glfts, oy othier Gratiiiles:

Any unauthorlzed giff, gratully, loan, fes, reward or other thing of value
caming Into the possesalon of any employee shall be forwardsd to the

office of the Chlsef of Pollca together with a written report axplalning the
clicumatances connested therewith.

* ok €

62.00 PUNISHABLE OFFENSES:

62,27 Conduct, whether on or off duty, tending to cast disrespsot or disreputae
on the Departmant,

LA |

62,30 Ahy other aot or omlission gontrary to good order and dlscipline.

ARTICLE V[l
CODE OF EIHICS g

LER N

Sectlon 1.002:  CONELICTS OF INTEREST

A. No Offlcer or employee shall engage (n any bitsiness or (ranaaction , j
or shall have a financlal or other private Inferest, direat or indlrsot, which Is In conflict |
with the proper dlacharge of his/ or her [sla) dutles.

L

F. Glfts and Favora; No officer or employee shall accept any glft, over

$100,00, whether In the form of servios, loan, thing or promles, any other form from
any person, flrm or oorporation which to hief or her [slo] knowledge Is Interasted
dlraotly or Indirectly In any manner whalsosver, In business dealings with the Clty,
Thie provislon shall not apply to campalgn contributions of $100.00 or Jass,

*on g
I Incompatible Employment; No afilcer or employes shall engage In or accept
private efmploymsnt or render or seek servioey or gooda for private Interests when
auch employment of service creatss a conflict with hisfher dutlss,

PORTS 000004
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Clty of Portsmouth, NH, Pollca Commisslon/Police Departmant

and Portsmouth Pollce Ranking Offlcars Assaclation, NEPBA, Local 220

Grlevance! Termination of Aaron Goodwin - Remedy .

AAA 01-15-00014-5476 Paga 5of63

BAGKGROUN

[=ea b a s s

Pursuant to findings of the Report of the WebberGoodwin Investlgatibn Task
Group to the Portsmouth Follce Gommisslon dated June 1, 2015, Offlcer Goodwin was
tarminated for violating Department Rules and Regulatlons (Rule or Rules) 50,01A, '
5227 and 62.30 as well as Clty Ordinance 1,802, Sectlons A, Fandl. Inmy analysis of
the avidence dnd testimony preserited durlng the toimiination arbltfation hearlng, | found
Offlear Goodwin dld not violate the Ordlnance bocauss the Grievant did not know the
Ordinance existed therefore, Officer Goadwin did not have a reasonable basls to know
what the disciplinary consequences were If he viofated [t, Knowledge of a rule and the
COHBQQL‘IGHGGB If violated Is a vital tenet In taking disciplinary action agalnst employees,

Conslidering the thies (3) Dapariment Rulss, ! found although the Grievant had
knowledge and understoad the Rulss, hacalise the Rules ware not Interpreted correctly
of enforced by Officer Goodwin's supervisors, Command Staff, and the Pollce
Commisslon, once the Commissloners wara nofifled of the Grievant's relationship with
Ms. Webber, resulted In all of Officer Goodwin's supetlors supporting and/or condoning
the Grlevant's mjsconduct. Consequeritly, | found the Clty of Portsmouth’s Police
Commisslon and Pollce Department did not have lust cause to fermlnate Offlcer
Goodwin,

The partles agreed that If this was the finding that the remedy shall be deferred
for hearing, In addllion, pursuant to the evidentlary Award, Judge Gary Cassavechla's
(Judge Cassavechia of the Caurt) court order regarding Ms. Webber's Revocabls Living

Trusf (Probate Daclslon of Daclslon) would be consldarad In tha ramedial phrass of the
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- award, The Probate Declslon was not read untll the arbltration hearlngs was scheduled

on tha deferred ramady.

Judge Cessavechla’s Probate Declajon

The Patllion and Matlon sought (o sel aslde Ma, Wabbar's 2012 Estate Planning

Dacuments and Will (Estate Planning Documents or Documents) claiming: (1)

Geraldlne W. Webber . . . lacked capacity to execute the 2012 Estste Planning
Documants; and/or (2) they were the product of undue Influence exettsd on her by then
Portsmouth Pallce Officer Aaron Goodwii®, The Coutt fals nd;

.+« [The Couit GRANTS {he Fefiicn having determined thet the 2012 Eetate
Planhing Doouments are randersd invalld as the prodiust of undus Influsnee.
Petltlons alleging undue Influence almost unlverselly present dlificult and olose
cases for adjudleation, This application (s po different. Offleer Gaodwin, the
primary distributee of the 2012 Estate Planning Documant, atood In a confidentlal
refationshlp with Ms. Webber, That so, the Flduclary [Qary W, Holmes, Feq] and
Aaron Goodwin, as proponents of the Estate Planning Documents (collsotivealy,
the “Proponents"), bear the burden of demanstrating ihet they were not the fruit
of undue Influence, The Court rulee that thay have not satlafled thelr burden.
Thus, the 2012 Estate Planning Doouments are declared vold, . , . Flnally,
because I grante the rellsf requested regarding the Invalldity of the 2012 Estate
Planning Documents owing te undue influence, the Court DENIES AS MOOT,
the Petilionera’ raquast to net them aslda on the hasla of lack of capaclly and the
oral tnotion to admit the audlo recording®

Judge Cassavechia went through a datalled analysls of appllcahle law for detarmining
capacity and undue influence, Including burden and quantum of proof.? The Court

notecd:

ltin New Hampshire, “the law presumes the absence of undus Influence tipon
proof of the voluntary, formal exacution of the will by nompetent testator and that
In the ebssrice of alfotimstanoes arousing susplelon, the proponent ofthe wil Is
not raqulred to offer express wfflrmative proof of the absence of undue Influence.”

* Estate of Geraldine W, Webber, New Hampshira Circult Caurt, 7' Clrcult Court-Probata Diviston, Casa Number
818-2012-ET-01509, (Cassavechla 2015), p. 2.
41bid. p.3-15.
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(Ernphasle added by Courty* This "presumption of act, which excusés such offer
of proof, however, nelther extingulshes the original Issues nor ahifts the burden to
the contestant. It slmply suspeinds the requirement of furthar proof of the ‘
voluntary charaoler of the testator's act untll It |a caflad In questlon, If et all, by the
submleslon of substantlal evidence of undue Infiluence by the conteatant.”
(Emphesls added by tha Coupt)®

After the analyals, Judge Cassavechia presented his fiding of pertinent facts and

analysls,

FAGTS

Geraldlne Webber

¢ Ms, Webber", , , was a rather eccentrls, oulspoken, “unfiltered” and funny person who
somellmss exﬂpressed herseif with rather colorful and often evertly sexusl, language and
mannerisms”,

¢ "Many witnesses whose testimony the Court found to be credible” and had pooaslon to
obderve Ms, Webbai's behavior In her lost yoars, testlfled to & noticaable cognltive
deaoling”,?

*  Alsallsted In FN 10 wers those withesses the Court gave "litle eradende to” basad op
-+« often evasive and contradlolory statements”, whioh Inoluded prasent and former nons
party employees of the Portsmaiith Pollce Department. The Court also . . . found the
testimony of Attorney James Ritzo, Officer Goodwin, and Attomey Gary Holmes tobe
often defensivel self-serving and.at most orilical polnts Implausible, As such, it has
gecordad Weighgon}y In those Instances when independently corroborated by oredible
testimany of others or documentary evidence”.?

» The Courtfound that . . . [T]le doctimentary madical svidence arid fastimony of Ms,
Webber'a lohg-time physician, Dr, Ira Schwarlz, comport with the vlaw that her cognlilve
abllities had hesn In decline for a number of yasars before her death”, 10

= The Gourt concluded from *. . . trlal racord and testimony that beoause of héi’ physloal
and mental deoline, the naturally eplrited Ms. Webber hecame Incressingly deparident

4 Albag, 79 N.H. 5t 84, Ibld, p.7.

® Gaffney, 81 N.H.'at 306-07, (bid.

¢ihld. p. 16.

7 |bid, FN 10,

Hibld, p. 47,

? Ibid, FN 10, .
*bid, p:19 [Quota)]. Coinplate analysls of Dr, Schwartx testimony from p.i9-22,
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upon frlends, nelghbors, and hired professionals In the final yeara of her life béfore
meeting Officer Goodwin®, 11

«  Balwsen 2004 and 2010, there were slght (8) wills, several codlclls and bequaathed lists
axecuted or drafted.' Tha final Estate Documents wers videoteped and ex@duted on
May 2, 2012 by the Fidualaty, Attorney Gary Holmes, ™

»  "Ms. Wabber's health hagan to dedline predipltously In the fall of 2012, No further -
changss were Inade to the 2012 Estate Planning Documents. She passad away In her
home on Deceniber 14, 2042",1¢

8, Webber and Officer Goodwin

«  Offlcar Gaodwin met Ms, Wehber In October 2010 while Investigating susplolous aativily
In her nelghborhoad, "Offfcer Gooadwin very quickly beodme a regular visitor at her
homs, and was ‘sloppihy by’ multiply thmes a weaek”, Between October 25, 2010 and
November 4, 2012, the Gilavent's cellphone records Indleated e callod hor 832 tmee
with the majorlly of the calle ploced by Officer Goodwin, ¥

+  Ms. Webber’s personal valendars/diarles for 2011 and 2012 had “refarences atesting to
her 'love’ - Aaron Goodwin®."®

* The Court rejected Officar Goodwin and others clalmis that shie [oved the Grlevant "like a
son".V

= "Offloer Goodwin very quickly becams a central figure In Ms. Wabbsr's [ifa" 10

s The Grlovent . . . scught out, and aotively procurad either paraonally.or through his
attornay, Justin Nadeau, o asrlae of atforneys to draft her 2012 Eslate Planning
Doouments naming him prirary reciplent of Ma. Webbers aseats"'®,

¢ When Ms, Webber . . . met with the first attorney procured foi her by Officer Goodwln In
Fabruary 2011, [In additon to her house] he was also going to recelve the contants of
her home; later that year her gensrosity towarda him was further Increass to Inolude
granta of stocka and her car.".* The valus of thess ltems were figured to be ‘
approximately $2,000,000 pursuant o Attamey Holmes notes from Aprll 18, 2012, With
regard to the amount, the Court noted *, . , that In ell prior wllls offered as evidencs . . . ,

-jbld. p. 23,

1 ibid, p. 24 -28.
B ibid, p. 43,
Wb, p, 52,

35 |bid, p, 28,
#51d, p, 80.

7 lbld, FN 20,

8 {bid, p, 90,

¥ Ibid. p, 31

2 hid,
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no other beneficlary, Including long-time friends who had themselves provided
gompenlonship and support, her grandson, and even her former hiishand with whom
she brlefly. revonclled; wers to recelve auch & gsierous bensflcence”

¢ The Courtwas " .. mindful from December 2010 when she firat offered to leave her
home to Offleer Goodwin unill May 2012 when the 2012 Estate Planning Dosurments
wers exectited, Ma, Webher vonslstently volosd & desire to behsflt Officer Gocdwin In

her wil", 22

Portsmoutl) Police Department

¢ “The Court was Impressed, thaugh nat in a paslilve fashlan, by the apparent lack of
. soncern within the department about the patential for exploltation of Ms, Wabber by
department émployees" Le. Offfoer Goodwin and Officer Michae! Schwartz, who Ms.
Webber bequeathed $25,000, which he Jater dlsclalmed.

¢ Tho Gourtfound "remarkebly" that Offlaer Goodwin's January 40, 2011 marmereridurm to
Captaln McDonald “, . . complotely omlts any mentlon that Ms, Webbuer . . . wanted to
leave her house fo Cffluer Qoodwh". ' The Courl found that the Qrlsvant " . . . tesliflad
unconvineingly that o mention was made because he wae told that the subjact of the
meima wWes Attoiney Rlizo and that valuable 'glfts' were belng brought up [slo] a separate
‘chaln of command’, The Gourt has a very diffioult fime with this explanation as Offlcer

Gaodwin testlfled that he was given notige about the |
oomplalnt Involving & proposed willbequest by Ms. W.

nternal Investigation concerning a
ehber", 25

*» "The Court dlsbaileves the olalm by more than one polica withess, Including Gaodwin,
that Officer Goodwin was aclively procurlng counsel at the direotlon of the Attorhey
General's Office, There Is no Indepsndent dooumenteary evidence to support thig
eXplanation" 2" (Emphasls by (e Cout) The Cotirt notad “[Aflso Jt appeara from the
same tranactipt (CX40) that Ma, Wabher statea at least three separate thves that Offlaer
Gioodwln had already bagun efforls to procure a lawyer for Ms. Webbsr befor's the

February 1, 2019 meeting"#’

*  The Court faund the teatimony of inany of the Police Department withesses, Including
the Grlevant, was self-serving, dublous, centradiotory and " . . displayed an unusual
measure of selective memory of tha avents at hand. As such, [the Gourt] finds much of
the testimony unhelpful , , . and Indeed reflects adveraaly on the Court's asssssment of

the cverall credibliity of Officer Goodwin" 2

b, p.82

Hiprd,

“hid, p. 33 Quote snd FN 28,
#“bld. p, 84,

¥ 1hid, p. 35,

¥ bld,

#ihld,

* bid, p, 96.
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Ms. Webbers 2012 Estate Planning Documents

The Court found starting In January 2011, the Grlevant ™ . . began to seak oyt
counsel to draft a new set of estate planning decuments for Ma, Webber* 2

Offloer Goodwin contacted Joan Glle, an employse of Plscatacua Savings Bank,
who hadl known Mz, Wabher from 1087/1888 If she had any recommendatlons for an
altorney, The Grlovant asked Captain MoDonald, who advlsed him to confaci the
Mulhern Law Flymi. Offlcer Goodwin contaoted Attoiney David Mulhern spout
drafting an estate plan prlor to Attarney Mulhern meeling with Ms. Webber on
Fabruary 8, 2011, The Grlevant met with Attorney Mulhern and Ms. Webber's
accountant on March 1, 2011 end Attorney Mulhern diseussed his coricerns with Ms.
Wabber's mental health end drafting an enforcedhle estate plan, Attorney Mulhern
9ent a [etter to Ms. Wabber recommending that they flle & guardian-nltiated estate
plan based an hls oplnlon there were setlolts professlonal questions ahout hei
testamentary capacily and the WIll could be successfully challengad.. Attorrisy
Mulhern lesimed that Ms. Webber was not happy with his recommendatlon, and she
hired new counsel, : '

Offlser Goodwin gave Ms, Webber the name of Attorney Willlam Bossch, who ahe
contacted on May 8, 2011 When Attorney Boaech did not work out, the Grlevant
asked Attorney Jusfin Nadsau for a recormmendation. Attorney Nadeau
recommended Altorney John MoGes and conduated him, Attorney McGee
contactad Ms, Webbisr about het estate plan but resused himself based on a confllct
of Interest, Offioer Goodwin went back to Attarney Nadeau for & resommendailon
and on August 26, 2011 oantacted, Attorney Gary Holmes regarding the estats plan.
Ms, Wehber hired Attorney Holmes and he exeouted the Estate Planning Documents
nine (9) mantha later on May 2, 2012,%

“The Flduclary’s hotes Indlcate that alihough aertaln Indlyldual post-iortem glfis
changad over this fimg, ihose to Officar Qoodwin of her home and contents
remalned constant, her car and '1/3 Asron’ for the residus wore added In Fobruary
2012, .. and by March 2012, valuable stocks 'that Aaron wanted’ were entered”, 3

Atbrnay Holmes testifled that he took a “slow, cautious dpproach” with the estate
plan . .. while engaging In an on-going evaluation of Ms. Webber's cognitlve
sbllities, "he never questioned her vapacity*,*

Judge Cassaveohia noted “[Ajlter careful conslderafion and review of the
doctimentary evidenge, tilal tastimony and Importantly a video of the exaautlon of the
Estate Planning Docuiments, the Court reluctantly dlscerna, from the totality of the
avidonce prasented at lrlal, that the ‘ouutious epproash’ wae as much, If not more, &h
ehdeavor to bolster sustalnabllity of the doouments under uncertaln or problematlo

8 [hld,

0 1hid, p 36-40,

‘8 [hld, p. 40.

Y bid,
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clrcumatances than a hona flde probe or search for confirmatlon pertaining to the
[ropriety or Impropriely of thelr executlon and efflcacy”, ¥ The Court reached this
vonolusion baged an facts, which will not llsted hare.

»  In additlon to Attorney Nadeau contacting Attornay Holmes Inltfally about Ma:
Wabber's ealate plan, he also sent a letter on October 18, 2011 1o Attorney Holmes
seeking information fo update Offlcer Goodwin on the ourrent status of the estats
plan, and then mads follow up calls In February 2012.

+  The Court reviewad the video taken at tha exeoution of the.Eslate Planning
Documents and made sevaral observatlons, wileh will not 'be Jlated here, ¥

’

ANALYS]S®

Undue Influsnce

The Court, for the reasons set forth more fully below, concludes that the 2012
Estate Planning Documents must be invalidgted as the produtt of undue Iifluance
exerted hy Offlcel Goodwn, As stated earller, evaluatlon of a.clalm of undue Influence
s by Its very naturs a diffleult task. The Gourt reaches lts daclslon only aftey careful
conslderatlon of: the fotality of the trlal testimony; extensive docurmentary evidence; Ms,
Webber's medleal history; the video of her executing the 2012 Estate Planning
Dacuments; Officer Goodwin's standing as a police officer and the control he exerclsed
over mast detalls of Ms. Webber's lIfe; the procesa engaged by the Fiduolary resuiting In
executlon of the documents; and the common law governing undus Influence. As well
as all applicabls Inferences when there Is a confidentlal relaffonship.

In sum, as has bean found, [t Is unconverted that Qifice’ Goodwlin stood In &
confldential relationshlp with Ms. Webher, procured legal counsel for her for the
purposas preparation and execution of the Estate Planning Docuinents, and was the
beneflolary of the vast maorlty of life thne assets accumulated by a ninety [slc] (83)
year-old woman he had dnly known the final twenly-slx (28) months of her Iifz, Because
of these undisputed facts, Officer Goodwlin and the Fiduclary, as Proponsnts of the
2012 Estate Planning Documents, had the minimal burden of demonstrating by a
prepondsrance of evidence that those documents wers not the product of uridue
Influence. The Court concludes, given Ms. Webber's age end weakened mental
condltion, Offlear Goodwin's standing ae g pollce officer, the nature of the exlraordjnary
glfting to someone relatively new to her lifs, and her dependence upon Offlest Goodwin

¥ )bid, p. 41,
Hibld, p, 41-43,
% Ibldl. p, 4951, .
"% In this section, the posltion of the Court was verbatlm tharafare, guotations wera omitted,
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for lave, attention and valuable life suppotts, that the Proponeénts have falled to rebuit
the Inference of undue Influence rendering the Estate Planning Documents Invalld” 2

L2 1

Put anothey way, the Petitioners offered substantial proof of ‘opporiunity and abllity” as
well as “deslgn and accomplishment [,]" (Cltation omltted) and thus are seen as having
sufficlently rebulted the presumption of valldity. . . . Offlcer Goodwin, by hls Inltlal
Introduction as a police offlcer, and rapld installation as her cjose filend, confidants,
quasl-protector, and polnt-person for medical care, had the abllity to exsrt influence,
even If not overt in nature of force or threats, but acting upon her fears and hopes;
(Cltatlon Omitted) Gertalnly, the contestants offered proof of design as Offlcer
Goodwin, &8 early as January 2011, actlvely sought to procure legal counss| for Ms.
Webber directly or through his surrogats, Attorney Jusfin Nadeau, F Inally, the
contestants offered sibstantlal proof of accojnplishment as the eatate plans wete drawn
up, serlous medicelimental health concerns wers seemlngly lgnored, and a process was
Implemented (¢ a pre-detetinihad end by the Fiduniary,;s

LA

It cannot be disputed that Offlce Goodwin was beneflclary, Indeed the primary
dlstribuies, of the 2012 Estats Planning Documents; and having found that he stoad in a
confidential relationshlp with Ms, Webber, and actively assisted In procuring the
documents, an Inference atlses that they were the product of undue Influence, (Cltation
Omitted) The documents can enly be declared valld, therefors, If the proponents prove
an absence of undus Influsnce . , . by preponderance of the evidance. .

~ After consldaring "all the clrcumstances atrrounding the dlspo‘slt[on,‘includlng the
relationship befween the partles, the physlcal and rental condition of the donor, the
reasonableness and nature of the disposltion, and the personalities of the partles”
(Cltatlon Omltted) the Court concludes that the Proponents have falled to tebut the

Inference of undue Influencs.®®
W oW R

In addltlon to the common law Inference f undus Influehce, several facts elicled
at trlal provide substantial evidenge of opportunity, ablilly, desigh and accomplishment
and thus Independently favor a determination of undue influence, , . Simply put, the
uncharacteristic generoslty to a relatively new frlend to whom she became emotlonally
and physlcally dependant made the devise/grants to Officer Goodwln sttikingly 4
unnatural, In partleular whisn compared to prior planned disposlllons whan Ms, Waepher
was In stronger mental and physlcal henlth, and less depondent or under the controlof
any ons person. | ls these speclal clrcumstances that Isad the Court to conclude that
the common law Infarence of undue Influence has not be disproved.4

¥ |bid, p. 52-53.
% [bld, p. 53-54,
» jbid, p, 55,

4 1hid, p, 5657,
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Yo W%

Agaln, Officer Goadwin's pariticipation In the cholee of counsel and (he oversight
through his lawysr Is Indlcative of accomplishment ard casts doubt on whose will was
driving executlon of an estate plan with stich generosity bestowed on him.

In rebuttal, the Proponents offered testiriony of Officer Goodwin that he was only
helping Ma, Webber accompllsh what she wanted and that he only agreed 1o accept
millions of dollars of assets to make her happy, Agaln, given hls often evaslve,
sometime dublous testimony and often selective memory, the Court canhot glve credit
to Officer Goadwin's ragounting of facts without Independent verlfication. Slmiltarly, thie
Caurt does not glve stbstantlal weight to the Fiduclaly's tastimony on thls matter In light
of hls own clouded cradihiiity borne of the procass he effected and his own oflen
selective and sometimes gall-aerving memoly,

Althaugh all agree, and the video demonstrates, that Ms, Webber possessed a
vivaclous, funny, Irreverent, and lively persanallly, those tralts do not loglcally offer
sufflclont support to overcome an Inference of undue Influence, particularly In the face of
those facts Indloative of undue influence dlscussed supra.4!

Cabaclty*?

Clver thy Courl's declslon thal the 2012 Estate Plannlng Documants rust be
Invalldated as the rosult of undus influsnee, It need not declde whather Ms. Webber
lacked the requlsite capaclly on May 2, 2012, . . . Althotigh the Court has deep concern
about her overall mental health, even pre-dating her introduction te Officer Goodwin,
through often seemingly confused, Ms, Webber does Indeed appear In the video, at the
tims of exscutlon, to understand that she Is signing a testamentary document and trust
that include post-mortem glfting. (Cltation Omitted)*8

The Court obseives howevar, that It reamalns unconvinced that Ms, Waebber,
glven her dementia, confusion, and lack of judgement; histaiy of eXaggerated
statements about the value of her home, a clalm of value of & painting, was able to S
recallect her property and Its nature to the extent the law requires. 1 additlon evidence ,
presentad at tilal suggested that without prompting by the Flduclary and coples of prior
wlils, she was largely unable to Independently and accurately self-recalf and ratlonally
understand the requislte nature of her properly.

“41bid, p, 58. (Emphasis added by Court) ' :
# The law requlres for testamentary capacity: {1) undarstanding of the nature of the act: (2) a recolléction of '
proderty end Its nature) {8) racollection of the nearast relative or natural objects of hay bounty; and {4) sblilty te ;
miake electlons es ta dispositions. ihid, p. 50. '
4 1bid. p, 60. |
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Simllarly, it Je unclear to the Court, whether, o the extent to which, Ms, Webber
had the contemporary capaclty to bear In mind Brelt Webber and the nature of her gifts,
or fack thereof, for his benefit, . .-,

Finally, as It concerna the fourth slement requiring the ablilty to make an glection
and bestow praperty, tho Court le particularly troubled by the actlons In the video whera
the Fiducleny effectively Ignores Ms, Wabbers direction, on multjple occaslong, fo
Include a dlstributlon to a certaln helpful young man and honar her slstence that tha
one dlstribution to a chuitty henefit only a worthy young man or boy. Thus, although her ;
abjilly to bestow properly may not be a product of a deluston; her ability to prevall upon i
the Flduclary to amend her distributlons may well reflect some leve] of Incapaclty.

Determination of capacity presents a closer question for this Couit. The
Petitioners . , . ralsed serlous doubt about Ms. Webbers:mental state such that the X
oommon law presumptlon of capacity was rebuited 4 (Cltation Omiited) Had thé Court .
heen called upon to fender a daclslon on capaclty, concerne aboit alements thien ,
through four®®, however, may have been sufficlent to support & rullng that the ;
Propanents of (he 2012 Wl and Trust fallod io carry thelr burden of showlng, by a
preponderance of the evldence, testamentary capaclly.4

Tostimony of Chief Robert Memer

Chlef Merner hegan working for the Poitsmouth Pollce Departiment on Juné 28,

2017, having prevlously been emplayed with Seattle, Washington Polloe Department

and Boston, Massachusetts Pollce Depariment. Based on hls experlonce, the Chlef
believed It Is Imperative that In the dlfferent parts of & community that police officars

wark In, resldents respeot the police offlcers they come In eontact with on a day-fo-day

basls. To galn fespect, police officers must bulld relationshlps that are based on frust,

Chlef Merner sald “. . . If there Is no trust, fher{ the Pollce Departmient fs not golng to he

successful and the comrtiunlty Is always golng to be on edge”, (Tr, 703-704) E

#ibld, p. 60-62,
*4 Factors [Isted In PN 87 above,
45 1bid. 1. 62,
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The Chlef famillarized himself with the Portsmotith Police PDeparimant online:

before he applled for the Chief positlon Throligh his research, Chlef Meimer learned of

the sltuation involving Ma, Webber and Officer Goodwin, which he stated, *, . . thls was

the lssue led to the demiss, ; . . reslgnation, et cotara of the éxlsting C‘o’m’fnan’d Slaff,

(Tr. 707) Chlaf Merner has testifled In coyrt on thousands of accaslons and he balleved

Itis Imporiant a pellos officar has a reputation for balng truthful and has Integilfy. The

Chlef was asked what happene to & pollce officerwho testifles in court when they have

past lssues Indicating a lack of truthfulness, Chlef Merner sxplained these officers are

place on a “llst’, e.g. previously the “Laurle" list In NH, the “Glgllo” llstin MA, the "Brady"

llst In federal court, ete. for belng untruthful and based on a set procedurs thelr

 untruthfutness may get noted In the courtraorm,

The Chlsf was asked If Judge Cassavechia made any findings régarding Ms,
Webber's mental oapaclty. He recalled Ms, Wabber's long-time physician stating that
she suffered from varlous stages of demenilg, although Ms, Webbe;l"s doctér may have
used the word diminished capaclty. Chlef Merner remembered the Court stated that
Offlcer Goodwin had u (;onfldentlal relatlonshlp with Ms. Wehber and Judge
Cassavechla found the grievant exerled undue Influsnae over her. Alsg, the Gourt
found Officer Goodwin's testimony, as well as athers In the Police Depariment, was less
than credible, In additfon, Judge Cassavechia ruled that Ms, Webber helieved there
wase a romantlc relationshlp between herself and the Grievant, (Tr, 721-722)

A8 a result éf the above, the Chlef had reservatlons about Offlcer Goodwin's

abllily to be a Portsimoulh Pollce Ofilesr. The Chisf also had concerns about the
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Grlevant's ablllty ta Interact with the elderly communtty In the City given that Chlef
Merner had met with resldents who discussed the Webher/Goodwin situation, In
addltlon, he volead concerns aboul what effect there would be If Offlear Gaadwin
retumesd to the Pollce Department and If the Grievant could operate effectively as a

pollce officer,

Chief Merner was asked If he resiched any concluslon about Offlcer Goodwin's
Judgement that was exsrclsed whenh he biecaine Involved In the process of obtalning an

ostats lawyer for Ms, Wehbar, He resporided;

At some polnt ~ ~ and you know, 1 don't lool at fotive or anything else, bt at
same point Qfflcer Guodwin, Peteclive Bovdwin, sat clown and met with varlous
altorneys, four or five altorneys . . . and the purpoes was to take over financial
decislons that ultimately led to changing the Will to Officer Goodwin. . , . highly
ueationable as to, you know, as a police officer athloally, morally, ot cetera [that]
that could take place, my aplinion. (Tr. 730) ‘

The Ghief talked about hls concstn that Gaptaln Frank Warchol, whosse testimony was
alsa found to be less than credible by Judge Cassavachla, was st working at the

Pallee Dopartrnent stating:

I know that Geptaln Warchol was asglgned . ... an Internal Investlgation relative
to this case. And It's my understanding that one question was asked durlng the
Internal Investigation. Ilook at that fron - - from two sldes, One, that Captaln
Warchol was glven Instructions, this Is what you need to go In and do; and two,
I question why he-would acespt.an fnternal Investigation and then be told 1o go
In and ask one question. That's not-an Internal Investigation. . ., | have
problems with that, | locl at Captaln Wardhol's part fn this as arrors of
omlsslon, that he oriltted doing dus dillgance on the Investigation. (Tr.731.732)

Chlef Merner also sald Captaln Warcha! will have to deal with the Probate Declsioh If he
Is called to testlfy, which concerned him and the Chief had ot declded whether to put
Captaln Warchol on the new Exculpatory Evidence Protocol and Schedule (EES oy EES

Llst). Instead, he had ralsed a questlon to the Attornéy General's offios If Captaln

f
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Warchol should he placed on the EES List because Judge Cassavechla found that he
was less than forth coming during the trlal. The Chlef agreed one, if a pollae officer ls
placed onthe EES list it does not mean they are terminated from emiployment and two, -
the Altorney General wants the list to he mare inclusive than arid not as stlgmatizing as
the former Laule flat,

Purlng Chlef Mermer's testlinony thera was a qusstlon whether ne stated
fncorrectly that Officar Gandwin met with faur (4) or five (5) attorneys regarding Ms.
Webher's estate, The polnt made by the Unlon was even If the Chlef was Incorrect that
did hot mean he waa = llar, an untruthful psteoi, and that he would never be able to
teétify agaln or function as a poliée officer. Chlef Merner responded:

I would say It depends on whet the Judge rules. If the Judgs rules that | find the

offloar [slo] testimony to be false or not cradible, | think that makes a big

difference. Doesn't mean they have ta be firad or let go from the job, but 135

golng to he something that they're golng to have to withstand farever, (Tr, 763)

The Chlef agreed that palles officers make mistakes and somstimes the publlc and/or
medla will exacerbate the materlallly of those mistakes. Also, he believed a
misstateinient In the press can hecome a misperception In the public unless 1t Is

corrected. Chlef Mermer hslleved It Is part of a Chisf's Job not to make a parsonnel

‘declsion based on a misperception and to educate psople when fhat occurs,

The Chlef thought the Grlevant should not Have been flred and should have

* recelved a remady prior to the Probate Declslon. After the Declslon was released he

would have conducled an Internal investigation to determiine what Rules and

Regulatlons of the Pollce Department wers violatsd. The Chlef would hava conslder
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how other people were treated In simlfar situation and what guldance. Officer Coodwin
recelved from hls Command Staff. [Ti, 04-807.)
Referring to the Analysls Soctlon of the Probate declslon dealing with Undue
Influence, Chlef Merner was asked If understood what theffol!owlng sentence neant:
The Court, for the reasoiia-set forth more fully below, coneludas that the 2012
Estate Planning Documents must be invalldated as the product of undue
Influence exerted by Officer Goodwin. 47
The Chlef raplled; '
- .. my understanding that the Judge ruied , . , that the Will and the estata wasa
Invalldated as the product of undue Influence, The way | read that . . , It Is the
Courtruled . . ., tool Judiclal note of that [,] the Wil was a product of undus
Influance, (Tr, 808) '

Officer Aaron Goodwin

The majorlty of Offlcer Goodwin's testimony at the remedy phrase of the
arbliraflon covered the time belween January 2011 and Decernber 2012 when Ms,
Webber passsd away. The Grievant dascribed Ms. Webbsr as a funny, quick witted
woman, who had a fot of onergy for hej aga. She had a mean streak when people
crossed her and she cotlld be crass, |.e, she told & [ot of dltty Joles to gst a reactlon out
of people. She also was lonely and had a lot of heaitache with her famlly but she hever
folt bad for herself. |

Offlcer Goodwin stated they did not have a fifrtatlous or soxually driven
relatlonship or love affalr, Ms. Webbsr was valy respectful of him and she appreclaﬁed

that he was a famlly man, which the men fn her life were not, The Grlsvant sald she

¥ Estate of Geraldine W. Webhar, New Hampshire Clrcult Court, 7th Clreult Court-Probate Diviston, Case Nurnbar
318-2012-E7-01508, (Cassavachia 2015), p. 52, ’
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expressad love and affsctian for him as a grandmother or mother wouid do, M,
Webber called him "my love" but In an affectionate manner and she did not direct any
sexual fnnuendo towards him, Offlcer Goodwin admitted that he did not know what Me.
Webber seid ta other paaple wheh he was nat around but she treated hiim like famiily.
‘Tha Grlsvant bacime Mg, Webhal's medleal contect bacause Ms. Wehber's
nelghbor Barbara Wardell stopped taking her to doctar appoiniments, This oceurred
after Ms, Webber's Attorney, Jim Rltzo, told Ms. Wardwell, that Ms. Webber had
reported to the police that she was stalking her, As a resuit of that conversation, Ms.
Wardell stopped speaking to Ms, Webber becauss. she thought she would be arrested.
Offlesr Goodwin tried to vontact Ms, Wardwsll, as did Ms, Webher, to tight the sltuation
hbut £v13. Wardwell would n‘ot reestabllsh the frlendshlip.
Consequently, the next time Ms, Webber had to ses Dr, Schwarlz she did not
have a ride and Offlcer Goadwin taok her to the appointment. While he was thers,

Nurse Margle Figh asked the Grlevant If he would be Me, Webbsr's emergenoy medloal

contact. The Grlevant was surptlsed about the requestand aithough he had no Interest

in being hor medleal contact, ho agresd. It was upon his acceptance, Nurse Flsh

shared with him what Atforney Ritzo had told Ms. Wardwall about M. Webber telling
the police she stalking her. At that polnt, Offlcer Goodwin staled:

[ realized there was a lot golng on more than | knew. . . . the fact that she had
nobody - - I've never jnet anyone wha . . . didn't have famlly, you lnow. . , . .8he
had some friends, but she dldn't have any famlly. She had nons, (Tr. 627)

The Grievant sald onge he was Involved with helplng Ms, Webher gst to doctor's
appolntment, she askad him to help hei In other ways, He wag happy to-do that aind

thelr relationship/friendship grew from fhere, Officer Goodwin Was ot sure how many
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times he saw her durlng 8 week because It depended on what Me, Webber has 4
scheduled. Although the Grievant did not check In with Ms. Webber dally, aha would be
offended and call him {o sea why he did not contast her.  Offlcer Goodwin alated,

.+ [NJever In iy wildest dreams did | ever fmagine that It was golng to turn Into

the amount of care thet | ended up providing forher. , , But It did, . , And shott of

Just turning ry back and not doing all that for her, | - - did It, And thers was

nobody else to do It", (Tr, 83"2-3,33-)

The Grlevant, later on, dlid gst ofhar people to help take caré Ms, Webhar, I.g. Hope
Dow, who was & home care provider from Living Innovatlons.

Offlcer Goodwln took Ma, Wabbar for drinks thres (3) times at the NInely Nine
Restaurant becauss she continually asked i i he would, He knew that there would
he tldicule for dolng that but the Grievant did It because Ms. Wahber wanted him to take
her. They would have one (1) drink, which she would not finlsh, eat some popcom and
then go home. Some of the nurses ftold him she was lsolated so In Officer Goodwin's
mind golng there was soclal interaction and a medns to gst her aut of the house, In
additlon, they dld ga to wo (2) caslnos because fgaln, Ms, \'Nebber kept agking the
Grlevant to bring her, Befara'he brought her to the Foxwood casine, the Grlsvant talked
to Captaln Mlke Schwartz, who relaysd a simllar sltuation he had been In buf he dld not
follow through on It Offlcer Goodwin sald Captaln Schwattz told him, It was & declslon
he regreflad. Agaln, Offlcer Goodwin knew he would be ridlculsd for taking Ms. Webbar
but he knew it was Important to her.

' The Griavaint notlcs a decline In her physical capabllities over time as she

becaime less moblle, In early 2012, Ms, Webber fell, breaking her wrist and spraining

her ankle and then in Novermber 2012 she fell agaln, breaking her hip and Offlcer
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Goodwin said she never recovered from that fall. The Grlevant also notlced she was
slowly declining imientally as she got alder stating:

Over tima, | woulld say she wollld be a Iittle forgetful In general . - . things that

would trigger lapses In her ehort-term memory before would be like etresaful

things. ., . you would sea that sha would - - If she gat upsat ahout something.

Yot know, Jim Rltzo ealls and she'n upeet, you can e how Itimpacts her

thinking and fuictioning, And theri whon she seltled down, ltort of goas hack to

Just belng calm and homat and shi's good agaln, Ae the years went on, thise

Instances would Impact her mare, (1T, B5O)

With regard to Offlcar Goodwln Involvement with getiing Ms. Webber a Ia\n}yez" to
redo her WIll he stated that she shared her concerns about Altorney Ritzo the first day
they met. At first the Grlevant was not overly conternad beoause her complaints were
gensral sa he did not see the need to open a cass flla. But as fime went on hia concetn
grow and he spoke to Ms, Glle at Plscataway Bank, who conflrmed the incldent whet
Attorney Rlitzo tried to cash checks that Ms. Webber did not sign. it was at this polnt,
which within four (4) weeks of meeting Ma, Webhier, Attorney Rltzo reported Offlcer
Goodwin to hls superlors for vislting with her, The Grlsvant sald, “. . . [Alnd In my mind,
that also ralsed my level of concern, because | falt ke he was frving to drive me away
from her because of what sha imlght tell ma", (Tr. 862)

Offles Goodwlin stated furthen

.. [l dldn't bacome Involved In helping her find a lawyer until after Mike

Schwartz met wilh the Attorney General’s offloe and Gerry and came back and

reported fo me that sha was Instructed 16 rip up her Wil and Immedlately find a
new lawyer and | was to help herfind a lawyer. That's what he said, (TT. 863)

- Accordingly, he asked Captaln McDonald for & recommendation, and he recommended

the Mulhern Law Offlce. ‘The Grievant callad Attorney David Mulhern, told him about

Ms. Webber and that she was looking (o have sdmaone help rewrlte/undaié her Wi,

)
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Offlcer Gaodwln told Attormay Mulhern that Ms. Webber wanted to bequeath het house
to him so he would know that iight up front.

The Grlevant met with Attorney Muthern and Ms. Webheér's Accountant BIf
McDonald and they talied about him, as a police officer; what was going on with
Attorney Ritzo and If the Pollce Depariment was aware that Ms. Webber was golng to
glve her house to him. Officer Goodwlin knew that Attoriiey Mulhétn suggested that Ms,
Webber go to Probate Court and get a guardlanshlp because she showad the [etfer to
him. The Grleveant stated Ms, Webber did not talk to him much aboutthe letter or
Attorney Mulhern’s recommendation because she had flred him. Offlce Goadwlin sald
he dld not know what a Probate Court guardlan Inltlated sstate plan was but It sounded
like & good Idea to him; however, he did not share thls oplnlon with Ms, Webber or
directed her to pursue ona,

After Ms. Wehhar fhfed Attornay Mulhern, she was without an attorney agaln and
the Grievant asked Ms. Webber's Accotintant Blil McDonald for a recormendation. He
recommended Aftorney Blll Boesch. Officer Goodwin never imet Altorney Bossch, he
did not know what happened to him and he had nothing to do with Ms. Webber not
using him as an attorney. Given that Attornay Baesch was not hired, Ms, Webber told
the Grlevant that she stlll needed an atiomey and he contacted Altorney Justih Nadeau,
an acqualniance, who recommended Altorney Jack McGee, The Grisvant gave Ms.
Wabber Attotney McGee's contact Information, he never met him and {ater she showad
Offlcer Goodwin a letter where Attorney McGee wrote he could not help her bscause of

a conflict of Interest. The Grievant went back to Attorney Nadeau agaln for
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recomimendation and he reconimended Qary Holmes. Officer Goodwli dltd not know
Attorney Holmes aiid he did not know that Attornsy Nadeau arid Attornsy Holmés had a
personal as well as a professional relationship, He Just gave Ms. Webber hls contact
Information, |

Attorney Holmes called the Grlevant and they télked about Ms, Webbar and
himself, Offles Goodwln did nof spoak to Attorney Holmes agaln until they met hy
charice at Ms, Webber's harme months later but before the execubion of the Estate
Planning Docul‘nents. The Grlevant was visiting Ms, Webber when shae told him that
she wanted hlm to be her Pawer of Attoiney; a desire she had told the Grlevant several
times bafore. Although the Grievant did not know what being her Pawer of Altorney
ehtallsd, he was not ready to do It and he did not want to do It; Attorney Holmes
Indicated this Is what Ms. Webbier wanied ao he agreed {o e her Powart of Attorney.

Ofilcer Goodwlin had no knowledge why Altorney Nadealr, who was now
representing him, sent a Istter to Attorney Holmes on Octaber 18, 2011 (CX44)
requesting an update on the current status of Ms. Webber's Documents. He did not
remember receiving a copy of the [stter or an updats on her estate plai from Attomey
Nadéad. He also dld not recall why Attorney Nadeals forwardad a lettsr frof Chlef
Forland to Offlcer Qoodwln on April 9, 2012 or what the leller regarded. Flnally, e dld
nat gpeat to Attorney Holmas ahout Ms. Webber's competency and the Grievant did not
see the Estate Planning Documents after they were exscuted on May.2, 2012,

Officer Guodwin aclhowledged Judge Cassavechla did not belleve his clalm that

he was acfively procuring a lawyer for Ms. Webber at the direction of the Attarnay
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General's Office. The Grlavant agreed he testlflad In Superlor and Strafford County
Courts and his credibility was nportant for the purposes of his testimony. He
recognized that Judge Cassavechla miade findings of fact that weére binding on the
particlpating partles &nd tho Deslsion was not appealsd, howevel, ha did not know If the
findings wers the law, |

Officer Goadwin admiited that when he assisted Ms, Webbar'to procure an
attorney {o change herwill; he understood the new Will would give him the bulk of her
ostate. The Grievant belleved Ms. Webher was competent, his bellef was not based on
a lsgal Interpretatlon of compatency but". . . that she know what she was doing. She
knew what a Will was. She lnew that she had one that she didn't flie, that she wanted
to get help getting another one”. (Tr. 896) Officer Goodwin did not atterd the whale
Probate Trial; only the days he was called to testify. During the trlal no otie told him that
Dr. Schwaitz testifled that Ms. Webber had dementla. He acknowladged If he kivew on
Ghristmas Eve, when Ms. Webber sald she was going to glva him her home, that Dr.
Schwaitz had diagnosed her to have dementia, he may hava acted I a different way.
Then the Grievant stated, *. . . [JJust because somebody has dernentia doesn't mean
that they're nat capabla of dolng a W™, (Tr. 890) '

Officer Goodwin knew from Dr, Schwarlz that Ms. Webbher suffered from
cognitive Impaliment with short term memaory loss, He waa then asked with that
knowledge was he concemed assisiing her to change her Will so that'hs would recelve
the majoilty of her estate.‘ The Grievant respondsd;

I rusted that the professlonals [Altorey Homes and Dr, Schwartz] that were
lnonVGd In her life and ware Invelved In that procass wers attending to that

PORTS 000024

ADD 075

26




Confidantial
Filed Undar Seal

Clty of Partsmouth, NH, Police Commission/Palice Department

and Portsmouth Pollce Ranklng Officers Assoclutlon, NEPBA, Lotal 220

Grievance; Terminntlun of Aaron Gondwir - Ramaidy

AAAH 0L-15-0004-H475 Page 28 of 68

ooncern, Obvlously If - - If I felt like she waan't compaetent fo do what ahe wanted
to do, (hen { would nat Involve mysaif In it persanally. But i didn't feel like It was
my deolslon to make. If the professlonals made a deolston to aselst her In the
way she wanted to be asslsted, 1 didn't feal like It was my place lo Jump In and
stop [t IF | personally belleved that she was capable of doing It. (Tr; 862)

W R R

| don't apeclilcally ramember teliing [Attorney Holmes] that [Ms, Waebber was very
compstont] but |~ - that wis 1ny opinlon of her, ., . | censlderad har i - - to have
her facullles. And It wasn't competant In the sengs of like legally compstent, | . .
' talking Ilke Just she knows who sha la, what shie Wants (¢ do, the people In
her life that she trusts, the peopls . , . that sha dosen't {rust, the things that nesd
to get done around her home, the stuff that's bothering her. She's cohslstent
with [t on a dally basls, It dossn’t change from day-to day. That wae my ‘
assessment of hey, thaf she knew what she was dolng, She knew what a Wil

- was, She knew that she had one that she didn't llke, that she wanted 1o get help
getting another one that's what | meant when | Was talking to Gary over the
phone, , , | wasn't making some legal asaassmenit of her, Just that she knew what
she was dolng, (Tr, 866)

Offlear Goodwln acknowledger] that the Court found he did not inform Altorey Humes
of the dementla diagnosis, hawever, the Grievait staler emphatlcally that he did not
know of the demsntla dlagnosis, In additlon, he racognized the Court rejected hla clalm
that Ms. Webber loved him “like a san” but Officer Goodwin belisvad It to be go, |
The Grlevant was directed to foofnote 49, which states:
Thote was tesflimony that Ms. Webber oonsistantly voleed a doslre to hepeflt.
Offlcar Goodwin. Though the Cour? doos not doubt the fruth thet ahe mmade slich
declarations, If Is suspact, nowever, that the ldaa and nslstence wee truly
autonemous and not that of Offlcer Goodwin.*
When asked If he would agree {he finding was damaghig for his reputatian, credlbllity
and abllity to be a police officer, Officer Goodwln respondsd that it did not help. And
although the Grlevant acknowledged that the Court at varlous polnts In the-Probate
Dsclslon found his testimony was not credble; when asked If he thought & defenss

W £oiate of Geralding W, Wahber, New Hampshfro Clreult Court, 7th Circult Caurt-Probate Division, Case Wumlber
818-2012-E7-01509, {Cassavachla 2015), p.58.
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counsel might be able lo use this fact fo Impeach his ciediblllly ha respanded, I don't
know. Perhaps”, (T¢, 916) In addltion, Officer Goodwin acknowledged s cradiblity
has been called Into questlon by the media and the public as a result of the Declslon,
The Grlevant testified the flrat time he became aware that Dr, Schwarlz had
dlagnoséd Ms. Webber with severe démentla was whien he read the Probate Decislon,
Offlcer Goadwin admilted that having known that fact he would have consldered
disclaiming the bequest as Captain Schwaltzdid. Later, tha Grisvant testifled he read
Attorney Mulhern's May 8, 2011 letter to Ms, Webbar, which Indicated that Dr, Schwariz
could not attest to Ms. Webber's legal capacily to execute a Will, Finally, Officer

Goodwin agreed the Court found that he falled to prove he did not exert undue Influence

over Ms. Webber.

POSITIONS OF THE PARTIES
ety .

The Clty contends that the remedy must take into conslderation Offlcer
Goodwin's misconduct of exerting undue Influencs over Ms. Webber that was detalled
In Judge Cassavechia's Probate Declslon. Based on the Daclslon, the Clly argued that
relnstatement Ié not an appropifate remedy and any monetary award myst be mitigated

by the Grisvant's role "In this tmg’edy".”“ Tho Unlted State Supreme Court In licKenpon

Y. Nashvllle Bayiner Publislyng Corpany® (Neshviile Banner) caps the award at fugust

2.Chty Brief, p, 2.
¥ 543 0.8, 352 {1955),
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20, 2016 when lhe Declelon was fested. The Clty piosantad a llst of relevant facls,

which have been reviewed and put forth the arguments below.

b {'s Daclslon In MoKennon v. Nashville Banner
Publishing Company Is Direotly Applicable fo the Remedy Phrage of this Case

The US Supreme Court In the Nashvllie Banner Declslon found that even though
an emplayer Violated fedéral law In téiminating an employes, the empldyer can rely on -
post-termination or after-acyulied evidence of miscondiict to defeat claims for
relnstatemant and lost compensation, The NH Supreme Cour folfowed stilt In MeDI v.
Environamics Corp®? ag well as NH Faderal District Court In EEQC v, Freudehbarg’«
NOK.%2 Furthermore, the after-acquired doctrine Is the prevaillng approach for labor
arbltrators In employment cases whether the arbitrator Is welghing the evidence
tagarding the merlts of & terminatlon or remecdy.5

¥

Giver the Cassavechl Dadslon, Ralnstatement ls nol an Aphroptlade Remedy

Officer Goodwin testifled a police offlcer must earn and malntaln the trust of the
community at all times and to do that a Police Offlosr must ", . . ive his/her Iife falrly and
honestly, both while on and off duty”.5 Although, the Grlevant portrayed himself as
frlend and advooats to Ms. Wehber to protect her from Attomey Ritzo who wes
explolting her, Judge Cassavechla found Instaad Offlcer Goodwin exerted undue
lnﬂugnce over an elderly woman, who \ﬁ:aé cognitively Impalrad. The Cliy notes the

Grievant reluctantly admitted Dr, Schwartz “. . . sxplicltly told him that Mr. Webber

"144 N.H, 685 {2000). .
522009 U.S, Dist, LEXIS 93082, *3 (D,N,H,2008),

5 Brand and Blren, Dlsclpline and Plscharae o Achltration, 2™ Edltion, 2008, Chupter 11,V11,A, b, 455 and 458,
R City Brief, p. 9,
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sufferad from cognltive Impalrment” during the arbitration héaring.®? Also, Judge
Cassgvechla concluded that Officer Goodwin's testimony during the tital Was not
credible, |

The Griavant dld not appeal the Probate Declsior thus, tho finding of facls are
final, binding and the luw, The City's recantly appoliied new Chlef of ‘Po!bo, Rohart
Metner, who stated . . . there's how an adJudication, which s differerit fror an
accusatlon”, he bellevad for Officer Goodwin *. . . It would be extremely difficult to
function as & police offlcer with - - with this declslon hanging over your head” 6
Consequently, the City malntahed relnstatement Is nelther feasible nor appibp‘rlafe.

The Clly also argued that the Unlon's position tat Judge Gassavechla did not
determine or find that Officer Goodwin used undue Influence upoh Me, Webbet Is
meritless, Judge Cassavechla speciilcally stated:

The Gour, for the teasans set forth more fully below, concludes that the

2012 Estate Planning Documents nust be.invalidate d as the product of
undue Influenge exerted by Officer Goodwlr, & (Emphasls addsd by Clity)

Inadditlon, the Unlon's conten(or: the Arbitrator should Judge the Grisvant's crodibliity
Indspsendantly and not cohslder Jurge Cassavechla's findings of crediblity Is
LGféundad, Although the Cllty belleved the Arbltrator can assess Officer Goodwin's
crediblity also, however, they contend after the lssuance of the Prohate Peclsion, the
case will be Used to test the Grlevant's credibllity In future ciiminal oases,

Glven the Cassavechla Declslon, any Award for Loat Compehsatlon should be Cappad
at Augyst 20 2015

55 °Tr, p. 892
58T, p. 728-728.
57 CX8, p, 52,
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Since Naghyllle Banner and aubsequent declslons allow aftei-acquired evidence

to prevent rei;wsfatament, the City confends the same evidence can and should be Used

to mitigate Offlser Goodwin's olaim to lost compensation, Therefors, If compensation Is

award |t should be limlted to the timeframe between June 24, 2015 and August 20,

2015, -

Conelusion

The Cly requests the Grisvant not bie rehsialad and his damages be Imited to when he

was officlal terminated — June 24., 2015 to whei the Probate Dsclsion was released ~

August 20, 2015. The Clty maintalns that relnstating Offlce Goodwin *, . . will reopen

wounds that havs begun to heal". Pursuant to the Probate Dedlslon, the Grlevant Is not -

an mnocsnt vietim In this case. If Officer Goadwin had disclalmad Ms. Wehber's

hequests, as Captaln Schwarlz did, the Probate Declslon wolld not exlst. He dld not do

this, but lnstea‘d"too,k a ilsk In an effort to recelve over $2 milllon dollars from Ms.

Webber's estate and lost, The Clty contends the Arblfrator must conslder Officer

Qoodwin's respOnslbillty durlng the entire Webhar/Goodwln saga. If another

compensatlon scenarlo Is rendered by the Arhltrator, the Gliy raquests the matter be

kept open to determine If any additional mitigation factors should be considered to offset

the award,

Union

The Unlon argued that the Probate Declsion does not preciude the Arbltrator

from awarding & meaningful remedy to Offlcer Goadwin. The Clty's position that the
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Declslon puts en end to Officer Goodwin's caréer Is meritless glven that the Clty did not
cairy thelr burden to prove the Grlevant could not serve as a police officer or the
remedy cdue him should be denled or diminished.

Goodwln must be Relpstatad {o his Posillon without Loss of Pay or Bepefils

A. The Burden of Proof

The Unlon drgued the Nashvllls Banner Declslon allows for the Probate Declslon

to impact the remady of relnstatement (or frant pay) If the City can prove the findings of
the Decision would have been the sole basls for Offlcer Goodwin's termination:

Specifically, the Court stated:

Where an employar sesks to rely Lipoh after-acquired evidence of wrongdolng, It
must first establish that the wiongdolng was of such severlly thet the employes In
fact wouild have heen terminated on thoge grounds alone If the employer hag
known of it at the time of the disoharge,5

B. The Probste Couit Dealslon does hot “By liself' Support a Finding of Jist Cause

The Court's Ultimate Holding on Testamentary Capaclty and Undue Influsnce do not
Establish Just Cause for any Disclpline

The Clty's cantention that Ms. Webber did not have the capacity or competency

of the contents of her estate was not proven given that the Court mad: no flnding on
thle maiter. Specifically the Court stated:
Glven the Court's decislon that the 2012 Eatate Planning Dosuments must be

invalidated as the résult of undue Influence, It need not declde whether Ms,
Wabbar lacked the requlalte cepaclty on May 2, 2012,5°

9513 1,5, 852, 862-363 (1995), o _ ,
3 Ectate of Garaldine W, Webbar, New Hampshire Clrcalt Court, 7th Cireuit Court-Probate Division, Case Number
818-2012-ET-01509, {Cassovachla 2015}, p.60. - :
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The Court's dicts commant the evidence “. . , may have been sufficlant to support &
rullng that the Proponents of the 2012 Will and Ttust falled td cary their urden of
showing, by a preponderance of the evidence, testamentary.capacity”® does not mean
anything and carrles no welght.

The Clty's argument that the Gourt found Officer Goodwin exerted undue

Influenca ovsr Ms. Webber, which Invaildated the Doctimorits Is meiifleas, Contraty to

the Glly's position, tha Court fotind the Grlevant and Atiomey Holmaes fallad to carry the

burden to prave "“the absence of undue influence”, The Union contands ‘[T]he burden
of proof was imposed on Goodwin hecause a legal presumption of undue Influsnce
aroge (whlch Geodwin then neaded to overcoms) becauae he stood in a “confldentlal
relationshilp” with Ms, Webber and he was named &g a benallclary under 'thé sstate
plan”. 81 Give’n that Offlcer Goodwin declded 1o {ake sgre of and support Ms. Wehber,
which was undisputed by the findings of the Task Group's Repoit as well as the
testimony of Ms, Wabber's prlr'nary care Physlclan, Dr, Schwarlz, the !'egal burden fell
on him.

From the Unlon's perspactive, having the Court determina that the Grievant did
not eslablish the absence of undus inflience doés nol mean ho exéited uhdus
Influence, which Is the Clty's Interpretation, Shice the Court did not find that Ofilcar

Goodwin usad undue lnﬂuenca‘upon Ms. Webber, the Probate Decision's ultimate

@ ihid. p. 61-62,
““Unlon Brief, fi, 7:
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conoluslons on undue Influence and testamentary capacity do not provide Just cause for

termination,

The Probate Court's Subsldlary Findlndgs do not Provids Just Gause for Tormlnation

The Unlan malntaine the Gily's altempt to polrt out.other, obssrvations Judge
Cassavechia made In the Declsloh and offer thoss as providing Independent proof of

|ust cause Is unfounded. The absérvations were:

1, The Court found the testimony of Officer Goodwin and Attorney Gary Holmes to ha often
defenslvely self-serving and at most critical points Implauslble; o .

2, Tha Gourt rejeats Offloer Goodwin's olalms that Ma, Webber loved the Grlevant 'like &
aon"; ‘ -

8.. The Couit found the teatliiony of iembers of the Pollcs Department und Offleer
Goodwin were sometimes self-serving, dublous ard often oonfradlfory. Therefota, the
Court reflectad adversely oh the Grlavant's overall aredibility,

4, Officer Goodwin did net Inform the Fiduolary of the dementla dlagnodlg; _

B, The Gowrt did not credit Offlcer Goodwin's testimony that Ms. Webber of her own volllion
Inllated the dismissal of Altorney Mulhern; and .

8. The Court found giver the Griavant's often evasive, aometimes dublous tesiimony and
often selective memory, the Court gould hot glve oredlt to Offlcer Goodwin'a recounting
of facts without Independent verifloation.®

None of the above ohservations alone can Justify the terminaflon of the Grlsvarit,

Broad, Non-Specific Conglusions ky the Gourt.capnot Esfabllsh Just Causa

Basad on the broad and non-speclfic concluslons made by Judge Cassavechia
that are hot fled to testimony, the Gourt's sonclusions that Offlcer Goodwin's tastimony
was not credible because he was evasive, dublous, sslf-serving and Implausible are
Immaterlal. Gonsequently, they are not testable and cantiof ba used to prove just cause

for termination.

% bid, p, 12-13,
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To the Extént the Clty Relles 6n Speclfic Flndinis — Such Findings do not Proylda Just
Gauss for Termination

Nane of the Courts-flndinga provide Just causea for termination, Also, the
Arbltrator can make her own determination of cradibillty based on the times that the
Grisvant testlfled before her. The Officel Gaodwin's relationship with Ms. Webber was a
friendshlp, she Viewed him as a "second son”; It was not flirtatlous, sexually driven ora

love affalr, She regpectsd the Grlevant because he was a familly man. Ms, Wehber

+

made raunchy Jokes but they were never directed towards Offloer Goodwin, The Unlon
malntainad and the record eupported the Grlevant carsd for Ms, Webber and was
committed to supporting her.

The Clly's argument that Officer Goodwin did riot tell Attorney Holmes that Ms.
Webher had dementla Is meritiess glven that the Grlevant only knew via Dr, Schwartz
that she sufferad from cognitive impaiiment and short term memory loss, Offlcer
Goodwii testiflad he trusted the lawyers to effactuate Ms. Webber's wishes, “Thera |s
no-evidence thet he tiled fo Influence any lawyer dnd overcome thelr professional
Judgement In drafting Ms, Webber's Estate Planning Documents or determining her
testamentary capaclty. The Union also noted that It Is undispuited that Ms, Webhsr
conslatently volced her deslre to beneflt Officer Goodwin In her Will.

The Existence of the Probate Court Declslon does not Frovide Just Cause

The Clty's poslition that the mere existence.of the Daclslon I3 Just czusa for
termination and makes reinstatemant mpossible ls Irelevant. The City based thelr

argument on the Grlevant ahflity to testify has been compramised. The Unlon, in
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detall®, discussed why the Clty's argtiment ls merlfless based on the NH Altorrioy
General's recent promulgation of . . | a procedure wharsby an Exoulpatory Evidence
Schedule (EES) Is kept which contalns a list of officers who have _‘exculpatqry eyldencs,
[e.g. Bustained complaints of lack of credibliity; excessive force, etc.] In thelr peraannel
flle or othierwlse that may be subjact to disclosute to defense counsal In cases wheré
such oftlosrs are expected to [estify”.# The Unfon contends the Probate Decislor will

hot Impetle Offlcer Goodwin from testifying glven that based on NH rule of evidence

608(b) the Declslan would be Inadmlssible, In addition, the Unlon dlscussed severa!

. court and arbitration declslons to suipport thelr posliion that even where the Probate

Court found the Grlsvant was untruthful, the finding would not necessarlly. preclude him

from being & police offlesr.

The_Cily's Treatment of Current Emploveas undepmines li[s] Clalm that the Probnte
Dsclslon Provides Just Cause

The Unlon argued the Cily falled to treat similarly sltuated employees In the same
manner ag Officer Goadwin. Although the Court found that the Grlevant's testimony
was evaslye, dublous and self-serving, ete., Judye Cassavechla also found the same
for Gaptaln Waichol, who was i Deteclivae back In 2011 and conducted Offlcet
Goodwin's [ntemal Investigation, Mowaver, then Detecfive Warchol was not disciplinsd
and eventually was promoted to Gaptain, where he currently remalins as second In
command and responslble for the Police Depariment’s day-to day operations, Here

agaln, the Union clted court ahd arbitraton declsions to support thelr argument,

 Ihid, p 18-26,
 Ibld, p.19,
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ar. Investigation was Obviously Necassary If the Gly Intended to Attempt to
Disclpline Goodwin based on the Probate Dedlslop

The Unlon malitalns that If the Clty plarned to dléclp”he Officer Goodwin based
ot the Probale Declslon then it should have peiformed un investigaiion to dstermime
what disclpline was appropriats, If any, glven that the Declsion in isolaflon does not
provide just cause for the Grlevant's termination. This position Is supported by Ghlef
Merner, who stated he would perform an intemnal investigation ( IA) to .aietern1lne the
Rules and Regulations that may have been violated. Algo, he would hava faken Into
conslderatlon what guldance Offlcer Goodwin recelved from the Command Staff, In
additlon, Commissloner Hows, who was a Pollce Cammissioner at the tine of (be
Grlevant's disoharge testifled an I1A would oceur, the Gommissloners waould be brlefed
an the results, and If discipline was Issued the Grievant would have several levsls of
teview avallable to him.

The Issuance of the Declslon doss hot exompt the Clly of thelr contractual
abligation to establish just causa, Without a valid Investigation, without analysis and
assertion of allegsd rule violatlons and without conslideration of traditlonal Just cause
factors (not to mentian the procedural requirements of the GBA), without proof 6f actua]
wrongdolng, the Probate Declslon In solatlon slmply does not establish just cause or
prohiblt reinstaterent.t Furthermare, the City did not put forth & ruls or policy that Wés
violated to Justliy termination, The Unlon contends the Gilevant was not aware that

termination was the consequence after a Probate Judgs found he did not cairy hls

% |bid, p.ad,
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burden to prove the absence of undue Influence or hls tesﬁn'mny was datermined not ta
be credible when comparad to other svidence. Based on the above, the Declslan did
not establish that Officer Goodwin's wrongdolng was a0 severs he would have been
terminated solely on Judge Cassavechla's findings and order. Therefare, the actions of

the Commission to quickly terminate the Grievant undeimined any abillly to establish

Just cause hased upon the Probate Declslon.

The Arbitrator shotild reject the Gity's Invitation to quall public: compllant and find |

Department, and éhe Clty of Portsmouth, are st trying to overcome”.® The Arbltrator's
functlon Is not to “satlsfy the public's thirst for mob Justice™ but Interpret the Agreement
by determlning If the Declslon, on lts own, establlshed Just cause to terminate the
Grlsvant, b7

The Unlon confends that the Probate Decleior; Is" not a basls for termination and
Oftics Goodwln Is entitied to a make whole award. Thus, the Unlon requests the

Arbltrator to relnstate he Grlevant to his posltion with badk pay retroactlvs to June 24,

2015 with any benefit, emolument or compensation (including Interast) lost. If the

Arbltrator does not grant the request, the Union respeoctfully requests that Offlcar
Goocdwin rece!vé back pay 1o the date the arbltrator Issues thls award and front pay

sufficient to compensate the Grlevant for not helng allowed ta move forward with his

5 Unjon Reply Brief, p.4.
7 iid,
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careel, Finally, the Unlon requests the Atbitrator retain Jurlsdfction overthe remedy
phrase of this grfevanca arbitration. |
OPINION |

Alterfinding that tha Gy dld not have Just cause to terminate Officer Goodwin, |
reserved Judgement on the remedy to detetmins If Judge Cassavachla's Prohate
Declslon, which was not appealed by the Grievant, would [mpact the remedy recelved. |
I also conveyed ta the Parties In the Termination Award that although | found there was
no Just cause for Offlcer Goodwin's discharge i was not because hls conduct was fotnd
fo be proper. The discharge was bused on the Palice Commission and the Command
Statf ncorrectly Interpretad the Departrment’s Rulea and Regulations identifled In the
Tagk Group’s Report and as & result condoned the Grlevant's misconduct, If this fact
was not present than It was likely the Offlcer Goodwin would have been terminated. l

Spaciflcally, 1 had problems with one, Officer Gaodwin falled to start a file on Ms.
Webber's complaints of Attorney Ritzo poss'lblyfexpsolﬂng hér as well as he did not
mentlon It to anyone at thé Depariment. The Grievant did not rdlse Ms. Webber's
concerns wilth Altorney Rilzo or haglns sharing with others In the Department she was
beq‘Ueathlng her house and the contents within to him untii Altorney Rilzo started
questloning Offlcer Goodwin's motlvations In befrlending Ms. Webber, Twao, |
questioned the Grlevant's motlve to by-pass his direct supervisors and speak to Chlef
Ferland about Ms. Webber's Intent to bequeath har horme and contents withln to him. ls

it hecausa he had & unigus relatlonanip with-Chlef Ferland or is It bacatee Chlef
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Ferland had been down this road béfore When Buzzy Hanscom badueathed somelhing
to the Chief, thereby Offlcer Goodwin knew he would get the answer he wanted.

Thres, | found the Grlevant's explanation why ho omitted In the January 10, 2011
memorandum fo the Chlsf about the house and contents was not crodible, susplclous
and an Interssting omlsslan given that the memomndum was belng sent to ths Attorney
General Exploltation Unit and the Bureau of Eiderly and Adult Servltes (BEAS), Four, |
found Offlcer Goadwin's. declslon not to denounce the hequest brought disrespect and

disrepute to the Department by the publlc and the medla even If his actlons were

-adndoned. Finally, | found the Depariment's contentlon the Grievant had lost the

public's trust should be consldered in the reredy portion of the Awerd, Theroférs,
Offleer Goodwin's actions and the problems | had with them as well as the Probate

Dsclslon will be consliderad In the determination of what the Grlevaﬁt'a remedy shall be,

Judge Cassavechia’s Probate Declsion

The Petitlon and Motlon solight by the Peiltllongrs clalmed that s, Webbar
laoked capaclly to exscute the Estate Planning Document gnd/or the Documents were
the product of undye Influence exerted on Ms, Webber By Offlcer Gaodwin,
Accordingly, Judge Gassavechla's role was fo determina whether the Petitioners' olaims

of Incapacily ard a showing that the Grlevant exerted undue Influence over Me. Webbar

‘Ware (1) hoth present; (2) either capdelly orexertlng undue Influerice was present; or (3)

nelther clalm was present,
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1. Undue Inflisnce

Looking at the questlon of undus influenceé first, the Court did find Offlaer
Goodwin exerted undus Influsnce over Ms. Webhber and invalldated the Estate Planning
Documents, Subseqiently, the Clty argued the sarie hére and the Unlor counitered
that the Clty's contentlons were merltless. The Unlon'a position was bassd on Judge
Cassavechla's finding the Grlevant and Attorney Helmas falled to cuarry the burden to
prove the "absanca of undue Infiuence”, which is hot fhe same as finding that Offlcer
Goodwin exerted undue Influsnce.

Having conaldered the Unlon's argument; | do not agree given that the Court

clearly found the Ghlsvant exerted undue Influence over Ms, Webher as Judge

¥

Cassavechla referenced and,euppoﬁed this finding thrayghout the Declslon:

»  Forthe reasanﬁ sei forth below, the Court GRANTE the Pelition having datenmined that
the Estate Planning Documenta are randerad Ihvalld as the product of undus Influence.
(Emphasls added)?

* The Motion to Re-Examine (Estata Cade Index #20) le GRANTED IN PART. The
Request fo-disallow the 2012 Will on the basls of undue Influsnce ls GRANTED,
(Emphasls added)®®

+  Flnally, beoause It grants the relief requested regarding the Invalldily of the 2012 Estate
Planning Doaunmanta owlng o undue Influénoe, the Court DENIES AS MOOT, the
Patitloners' regqliest to set thein aalda oy the ba‘x}a of lack of wpqouy Je (Emphasle

added) |

s The Court, for the reasona aat forth below, conaludes that the 2012 Estate Planning
Documents must be Invalldated as the product of undus Intlusnice exerted by Officer
@oodwln,

» bid, p, 2.
 1bjd, p, 8, .
0 155}, '
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... Itls unoontroverted that Offlce Goodwin stood In a confidential relatioriship™ with Ma.
Webber; procured fegal counss! for her far the purposés preparation and exaeoution of
the Estate Planning Documents, and was the hunsfialary of the vast majonty of life time
assgats acoumulated by a ninety (83) year-ald woman he had ohly known the finel
lwenty-six (26) months of her Iife,

Because of these unidiapulad frcts, Orficer Goodwin and the Flduclary, as Proponents of
the 2012 Estate Planning Dacuments, had the minimal hurden of demonstrafing by
pr7pondemncs of eVidence that those documents weré not the product of undie
Influence,

The Court conclides, given Ms, Webber'a age and weakened mental condiltion, Officer
@oodwin's standing as & pollce officer, the nature of the exfraoidinary glting to someone
relatively new to her life, and her dependence upon Offios; Goodwin for love, attention
and valuable life supports, that the Proponents have falled to rebut the Inforence of
undue ffuence rendering the Estate Planning Documents Invalld. (Emphasls added)™

+ It oannot be disputad that Offlce Guodwlin was beusflclary, Indeed the primary
distrlbutes, of the 2012 Eslate Planhing Documante; and having found thut fio stood In a
aonfidentlal relatlonship with Ms, Webbar, and actlvely assisted In proourliig the
doouments, an Inference arlses that they were the prodyct of unduse Influence. (Cltation
Omllted) The documents can only he declared valid, therefors, If the proponents prove

ah absenos of undus Influsnce,

After coneldering “all the clroumnstanses surrounding the dlsposition, Including the
relationship between the partles, the physioal and mental condition of the donot, the
reasonableness and nature of the dlsposition, and the personalities of the pertles”
(Cltation Omilttedl) tha Court coircluces thet the Proponents have falled to rebuf the
Infarenca of undue Influerus. (Emphasts added)™

«  Inaddltion to the common iaw Infarénce of undue hfluenos, several facle slicited at tilal
provide substantlal svidence of oppartunity, ablilly, deslgn and aceomplishment and thus
Independently favor a determination of undus Influence.

. Officer Gaodwin provided seourlly and very qulckly efter they met, became a criticel
lifeline to medical and offer life supports, Although she, before meeling Officer
Goodwin, had a long, and often shifting, llst of Intended post-mortem gifts 1o frlends and

" Judgs Cassavechln explalied “[Wihara a distriutea/beneficlary In @ "fidticiary sapacity” or I i B “confidentlal
Felatlonship” with teatatrix/gtantor, ha iins the “biirden of proving an absencd of undue Influenca”, This [rule 1]
based upon the Inferanca of Undue Influence which arises In casesIn witlch the beneficlary of u tiahuler holds the
position of trust and confldence of the parly making the transfer” Archer v, Dow, 126 N.H. 24, 28 {1985)(Inter

* Vivostransfer); relvlte on Edgerly, 73 N.H. at 408-09 {“Whenever |t uppsars that the donor was dependent Upon of

under the control of the donee, and that the latter took In petiva part In procuring the glft, It mdy be nferred that
the gift was procured by undue [nflience” (will cantast)), Ibld, p.7.

72 |bid. p. 52-53,

2 |hid. p. 55.
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helpers, there Is ho eviderioe that she ever daslred (o benaflt enother In suoh & generous
mannsr,

... Slmply put, the unoharactsristlo generoélty to a relatively new friend ta whom she
hecame emotlonally ahd physloslly dependent made the devise/grants to Offlosr
Goodwin strliingly unnatural, In partioular when compared fo pirfor planned dispositions
when Ms, Webber was In atrongér mental end physloal health, and lesa dependarit or
under the cantrol of any one peraon. it]s these apsclal clroumstances that lead the
Court to conchude that the oommon law inference of undue Influence has hot be
dlspraved, (Erophaale added)™ ‘

« Inaddition, the Court holds the Pre.ponents of the 2012 Esteite Plannkig Documenty’
have not oveteome the Inference that Offloer Goodwln, by desiyn; ceriled out by the
Fiduolary, accomplished execution of documents reflacting his will and not the unfattered
agenoy of Ma. Webber, Offloer Gaodwin actively sought out counss! for Me, Webber.

Although It waa Attorney Nadeau who ultimetely contacted the Fiduclary, the Court
cannot [gnore the hand of Offfcer Goodwin, In particular given Attorney Nadeau's lefters
to the fiduclary seeking updates on behalf of hla client, dnd thus applying subtle pressure
on the Flduclary to gomplete the "progess”,

Deslgn aan also be Inferred by Officer Goodwin’s fallure ta tipdate his Januéry 10, 2014
rmemo during Delaslive Warchol's Investigation to roflect that; (1) Ms, Webber had
Informed hitn she would be loaving him her home and cantents; and (2) hs had begun a
provess to procure lugal colinsel fo draft decuments noludlig such a generous devise,
(Emphasls added)’®

»  Accomplishment was effeoted through choloe of counsel . .. Agaln, Officér Goodwin's
partlojpation In the cholcs of counsel and then oversight through his lawyer Is Indloative
of accomplishment and casts doubt on whose will was driving the execution of an estate
plan with such generoslly bestowed on him.

Inrabuttal, the Proponents offered testimony of Officer Gaodwln that he was ohly
helplng Me, Webber aocorniplish what she wantud and that he only agreed to accopt
mitllens of dollars of aseets to make har happy, Agaln, glver hls offen evasivs,
sometimas dublous {estimony and often selective memory, the Court canaot give dredit
to Offlcer Goodwin's reaaunting of facts without Independent veiifloation.

Footnote 49 There was testimony that Ms, Webber conalstently volced a deslre to
beneflt Offlcer Goodwin, Though, the Court doss hot doubt the frulh that ahe made such
dedlarations, / Is. suspeat, however, that the /nsistence was truly autoriomous and not
that of Offlcer Goodwin. (Emphasls added)™

7 ibld. p, 56-57.
75 1bid, p, §7.
8ibld, p.58,
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» Although all agree, and the video demonstrates, that Ms. Webher possessed a
vivacious, funny, iréverent, and lively. personallly, thase tralts do not loglcally offer
suffielent support to overcome an Inference of undus [fluance, particularly In the face of
those fagls Indleallve of undue Influsnos diseussed stipra, (Emphasts added by Caurt In
ltallcs) (Emphasls added by Arbltralor underlined)”

Fuithermors, Chief Meriel read the Probate Declaion statement, "[Tihe Coutt, . .,
concludes (hat the 2012 Estate Planning Documeﬁt& must be Invalidated as the produict
of undue Inflyence exerted by Officer Goodwin® and stated it was clear that Judge
Cassavechla ruled as a result of the Grlsvant exerting undus Influence over Ms,

Waebber the Estate Planning Documents were Invalidated, (Tr, 808)

2. Gapaclty

With regard fo capacity, the Gourt concluded it was not necesséfy to declde

‘whether Ms, Webber lacked capacity wﬁen the Estate Planning Documents were

exacuted on May 2, 2012 because It had found that Officer Goodwin exerted tndue
Influence over her, Tl]fa(éfOi'e, the Clty cannotuse the Probate Declslon as a neans to
Justlfy the Grievant's termination from the Department becduse he kriew Ms, Webbgar
did not have the requisite capaclty to execute the Documents. Judge Cassavachla
acknowledged that determining whether M, Webber had the capacity or competency
upon execution was & "closer queation for the Couit”, .

The Court noted to make a determination of capaclly, cormmon law, in layman

terms, réqulres four (4) slomerts fa he present: (1) the person must understand what

they are slgning; (2) the persan must bu able fo recall thelr property that s/he ls -

disposing and the value of It (3) the person must know who thelr hearest relative and

# hid.
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| what s/he owned at the thne of the Documents wera executed:; and (4) be abla to elect
who would recelve and how they would recelve the propetrty through the WL Although
' ‘ Judge Cassavachla was troubled and concerned’ with what occurred when the Estate
t . .
Planning Doctuments were exacuted vla the video tape (CX 41), he aplned “Ms, Webber
does Indeed appear In ths video, at the time ¢f exacution, to understand that she 1s
slgining a testarnentary documenit and {he trust that Include post-mortem glfting™
(Gltatlon omitted)™

The Gaurt recagnized the Pétltioners “, . . ralsed serious doubt about Ms.

Webber's tnental state such that the common law presumption of capaclty was

rebutted”® Nevertheless, at the condluslon of Judge Cassavachig’s analysls.hé found |
hased upan the video tape, factors 1 and 2 above ware preaent; hawaver, ‘[Hjad the .i
Court baen called tpan to tender a declslon of capabliy, coneeins about eléments three

through [sic] four, howaver, may have been sufficlent to suppott a ruling that the

Proponents of the [Estate Planning Documents] falled to earry thelr burden of showlng,

by a preponderance of the evide'an‘ce,‘testamemary capaclty”.%’ (Emphasis added) The

operatlve word here fs may aiid the Court did not rule on capaclly.

3. lssues with Officer Guodwin's Credibllty

Judge Gassavechia found that portiohs of the Gilevant's testimony were not

credible,

7 Estate of Geraldine W, Webber, Naw Hampshire Circuit Court, 7th Clretilt Court-Probate Divisien, Case Numbat
316~2012-ET-01509, (Cassavechis 2015), p, 42, Polntz 4 &5, p,49-50, Bullats 42 - 49,

2 1bid, p. 60

®bid, p. 61

8% thid, p. 62,
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v The Office Qoodwin stated that during a'Januay 4, 2091 mesting with Chief Ferland, the
Grievant fold the Chief Ms, Wabber plannad to bequealh her heme and contenta to.him,

Chief Ferlend danled fﬁls convarsation occurred when ho met with Chlef Justice
Roberts on May 18, 2015 (UX28) and under oath durlng the Probate hiearing.*? Also,
there was no mention of Ms; Webhsr bequaaéhlng {harhouse to Offlcer Goadwin In tha
January 20, 2011 memorandum from the Gilevant to Chisf Fetland. Upon review of all
pertinent documents | find no evidence to correborate Officer Gaodwin told Ghlef
Ferland shout Ma. Wehber wae glving him the house or the contents within,

+ The Gilevant sald hé Informed Gaptaln McDonald thatl Ms. Wabher wan hatjuaathing the
housa and vonlents to him In aarly to mid-January, Captain MoDonald stated that he did
not know this fact when he wrote & report on January 47, 2011. (UX18)

The January 17, 2011 memoranduny does not mention Ms. Webher Is begtieathing the
house to Officer Goodwin, In addltlon, although Gaptaln McDoneld notes that Ms,
Wehbbef met with Chlef Ferland, Captaln McDonald after talking with the Grievant did
not know Offlcar Goodwin met with the Chief regarding Ws. Webber and Caplaln
MoDonald explained It was him, not the Chief according fo the Grisvant, who
recornmended Officer Goodwin ", . . stop seslng Ms. Webhber on duty, and stop buy [slo]
her house before or after work, but not durlng work upless there s some officlal
buslness fo attend to”. (UX13) This mematandum I conjuriction with Chief Ferland's
testimony that he dld not know Ms. Webber was bequeathing her hoirie and contents {6

Offlcer Gaodwin corraborated he did not Inform the Chief about Ms. Waebbar ghing him

#2 Eetata of Garaldine W, Wabber, New Hampshire Clrcutt Court, 7th Clreult Caurt-Probata Divislon, Case Number
818-2012-ET-01508, (Cassevechla 2015), FN 47, p. 52,
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the house. Therefore, the Grlevant was lylng ahout having a conversation with Ghlef

Ferland.ts

s Altsl Ms. Webber met with Chtef Ferland and Captaln Schwartz and diacussed her
concearns with Atfornsy Riizo explofting her, Officer Goodwin Was askad by Gaptaln
Schwattz to write & meniorandurti regarding hls knowladge of Ms. Webber accusation of
Aliorney Rlzo exploliing her, The Gilsyant sul:milted the memorandum to tha Chief on
danuary 10, 2011 and the majority of the memc coneerns the Interactiohs betwesi Ms.
Wabher and Attornay Rilzo. In addlition, he writes shout a small giit Ms, Webber gave
himm for his chlifdren and how he Informed hls direst supervidor, Sargeant i<aaveny, and
Captain Schwaitz that he had recalved the glft,

Offloer Goodwin also writes aboul & meeting he had with Chlef Ferlend on January 4,
2011, where they dlsoussed his ", . , Interaotions with Ms. Webber and concerns about
Attarney Ritzo”, The Grisvant Inoludes In the section that Chlsf Ferland and he agreed ",
..y relationship with Ms, Webber had grown Into a frilendahip and It would be best to
visit her off-duly”.

The methorandum does not mention about the Christmas Eve phone call orthe aftsr
holiday volce méssage regardlng Ms, Webhers plati to also glve him the contents of her
home,

When the Court reviewsd the January 20, 2011 memorandum, Judge
Cassavechia noted the same omlsslon stating:

Remarkably, thls January 10™ memordndum, while mentioning gifts of limited '
value, completaly cmits any mention that Ms, Webber, by the date of the memo,

wanted (o leave her houss to Offlcar Goodwln. Neither Offlcer Goodviln nor

Deteotive Warchol sver supplemented, or asked to supplemant, tho

memorandum. The former [the Grlavant] testifled unconvinolngly that ne mentlon

was made becauas he was told that the subject of the memo was Aftomsy Rlilzo

and that valuable glfts wers brought up & separate “chalh of command”, The

Court haa a very diffloult time with this explanatlon as Offlcer Goodwin testifled

that he wae glven notice about the Internal Investigation congertihg a complaint

invalving a proposed will/bequest by Ms; Webber,™

In the Oplnioh Seotlon of the Termination Award | found:

* ] acknowledga the Task Group Report cantludad that Officer Goodw!n's testimony regardlag tolling the Chlef

dbout the house, et was the llkely verslon of what happened but the avidenca doas not conflrm thelr conglusioty ’
¥ Estate of Geraldina W, Webbar, New Rampshire Clrult Court, 7th Cireult Court-Frobata Divislon, Case Number
'318-2012-ET-01508, {Cassavachla 2015), FN 47, p.45, ‘
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t concurred with the Department that Offfoer Guodwin's was Very olreumspeot about
what he disclosed to hls Command Staff. Speciiically, | agreed that the Grlavanta ™. , .
explanation why he did hut Include Me, Webber's housa bequast In hls July [Jantiary] 10,
2011 was not credble and susplolous glven ithat the memarandum would be sent to
outsledus agencles (o fvestlgate Me. Webbet's clalin that Altorney Ritza was explolting
her”,

Offlcer Goodwin's explanation why he did not mentlon Me, Wabber beglisatting her
home In the January 10, 2011 memorandum Is not orgdible and susplolous, The faot
that the memorandum, written for the purpose of investigating Ms. Wehbers complaints
that Aftorney Ritzo was explolfing her, leaves out the possibliity of the Gtlevant reselviig
her house was an Interesting amisslon.®®

* ¥+

Based on the above, Jiidge Cassavachla belleved Officar Goodwin wae lylng confirms
my bellef he was lying, The Grlavant was piotecting himself from also belng a suspact
of exploiting Ms. Webber glven that he had only known her for thiee (3) monlhs and sh;s
was bequeathing her home to him and the January 20, 2011 memo would bs reviswed
by the Attorney Genersl'a Exploltation Unlt and BEAS, This lie fs now more than an
“Interesting omlssion” but proof that Officer Goodwin emittad It as not {o ralse
exploltation red flags about hirself,

In addltlon, his testlmony Is imphausible because sarller In the memo he
mentioned the small glits to his chlidren, which had nothing to do with Ms. Webber's
exploltation concerns with Attorney Rlitzo. [f one followed the Grievant's yeasoning then
the glfts for his children were Irrelevant fo the contents of the memorandum and should
not have boeen referenced, yet they were, Fuithermors, If Officer Goodwln had

refarenced the bequeathing of the housa in the January 4, 2011 séction oi the

¥ Cley of Portsmouth, New Hampshire Police Commission/Palice Department and Portsmonth Ranking Oflcers
Assaciatfon, NEPBA, Locel 220 [August 2017}, p, 3%,
¥ {ly{d. p, 85,
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memoarandum, which dealt with his meeting with Chlef Failand, then It wolld have
corroborated he had Inform the Chief, which Chlef Ferland cohslstently denled,

* The Grievant's reasons for Ms. Webber disinlssing Attorney Mulhern after he
recommended a guardlan-Iniflated estate plan.

Judge Cassavochla stated It was curlous why Attorney Mulhern was dlshilssed after
suggoesting court Intervention, which would have hareased scrutlny‘on Ms, Wabbers
bequests to the Gilevant. As such, the Court was not ™, . . persuacled that [Attorney
Mulherri] was dismissed for lack of attentiveness or dillgence and [the Gourt) epseffically
doee not credit Officer Goodwin's testimony that Ms. Webber of her awn volltion inttiated
his dlsmlssal”.% [ conour with the Colirt's finding based on the Grievant admitting Ms.
Webbef's primaty care Physlclen Dr. Schwartz Informed him that eho suffered from
cognitive Impalrment with short term memory lost. In additlon, he learned after reading
Attorney David Mulhern'a May 8, 2011 latter to Mé. Webber that Attorney Muthern had
reservatlons about her mental capacily and the Will belrg challenged. The letter read In
pertinent part:

«. v Itwas clear to [Attorney Mulhern] that serlous profossional qusations have

arlsen about your testamentary capaclty. Geitalnly, Dr, Schwarz spaolfleally

Indlcated that he could not altes! to your legel capacity to exepule a Will. In light

of that, It ls my view that any Wil you sighed would bz highly subject io legal

‘challenge, and that such challange mlight well he succeasful, which would

undermine anything in the W, Including withaut limitation eny hequest of the
house to Aaron.

I light of thesa realltles, | suggest that we Initlate an actlon In'the Rackingham
Gounty Probate Court to have a guardlan-Initlated estate plan preparsd on your
behall, .,

¥ Estate of Qaralding W. Wehber, New Hampshire Clrcult Court, 7th Clreult Court-Probiate Division, Crise Number
318-2012-ET-01508, (Cassayechla 2015), FN 47, p.57,
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After reading the ahove, Offlcer Goodwln, who agreed Dr, Schwartz was the bést
professional to determine Me, Wabbar's mental capacity and in conjunction with hls
statement he trusted the p'rofess!onals, l.e. lawyers, working wlth her to altend to ths
ooncem ft'1at she was glving him the majorlly of her estats, lhe Grlevant should have
understood that riow (wo (2) professiohals questloned her legal capacity to exacute a
WIlL,

Attorney Mutharn trled o asslst Ms. Webber to obtaln a legal, execytable Wil
and his recommendation of & g'uardianulnlﬂaféd Estate Planning Document was ignoyed
by Offlcer Goodwin, even though It wolild have benefiited him a'e.well.l Furthermore,
although the Grisvant ellegedly did not know what a guardlan Inltlated estate was at the
Probate Courthe sald ", . . It sounded pretty good to me, though". (Tr. 858) If thisle
how Officer Goodwln felt and he was looking out for Ms. Webber's abllity to changs her
WiIIL then he should have discuased wiih her that a guardian-lnitiaied estate plan may ha
the way to get her wishes accomplished, This conversatlon never eccurred and
Attorney Mulhern was fired about the samo time when the recommendation was made.

* The.Court found thera wae nothing Iri the Attorney General's Investigation; Ms, Webber's

Interview transcript or any other evidence that corroborated the Griavant's explanation

thet he perslatad at obtalnlng an attorney to rewfite/update Ms. Webber's Wil under the
direotion of the Attorney General's Office.

Upoh review of all the doauments placed before me In this case, | agree with the Gouit
that Officer Goodwlin's explanation Is not cradible becauisé It Is Uncorioborated and
horrowlng from Judge Gasaavechlé,'s findings, "self-serving and dublous”, Furthermore,
although the Grlevant admilted, by asslsting Ms. Webbet to obialn an atlorney to

change her WIll, he uriderstood the major change would glve him the bulk of her estats,
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howevar, this dld not deter him because It was somsthing that she wanted to do and It
made her happy. This explanation is also self-serving, dublous and not credible glven
that basad on Dr, Schwartz's diagnosls Ms, Webber syfferad from cognltive Impalrment
ahd shott tef memory los‘s, Attornsy Mulhetn's May 8, 2011 letter, and the fact Offlcer
Goodwin would ulthnately beneflt the most from the Wil belng changad.

» [The Court]found the teslimony of . . . Offioer Goodwin . , . ta hie oftan defensively seif-
serving and at miost critioal points Implausible, As suah, It hes acoorded welght only In
those Instances when Independently corroboratad by credible evidence testimony of ;
others or dogumentary evidence.® i
Agaln, glven hls often svaslve, sometimes dublous tastimany and often selective

mamaly, the Court aannot glve credit to Officer GoodwIn's recaunting of facle without
independsnt varifl¢ation.

Having Judge Cassavechla deslare that he sauld not cradit the Grlevant's teslimony
without Independent verificatlon damages his credibliily In futwre court proceédings.
Chlef Merner; having testified In court thousands of times, helleved It Is important that q
pollce offlcer has & reputation of belng truthful and has Intagrity. Also, the Chief had
reservations about Offlcer Goodwin's abllity to be a Porlsmouth Polics Officer after
Judge Cassavachla questioned hls credibliity. Chiat Merner stated:

.+ this Is an adudleation by & fiudge . . . a federal judge has made an order

relative to the cradibllily of - ~ of Offfver Goudwin and thera within the

Department, and that undue Influence was pxerted over. ; . one of the most

vuinerable groups In our ofty. So | would have reservellons as to whether oF hot

. Offfoer Goodwin would be able to take the stand as a pollce officer; or if he dld,
all of this would be open each and every time. (Tr, 722) (Emphasls addad)

¥0 Estate of Gernlding W. Webber, New Hampshire Clreult Court, 7th Clreult Covrt-Prabiata Divislon, Cusa Number
318-2012-ET-01508, {Cassavechla 2015), PN A7, p, 17,
¥ hld, p, 58, :
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The Unlon polnted out while examining tha Chlef, If he made an Incorrect atatsment that
dic not mean he was a lfar or an untrutaful person, end thal he would he uble {o lsstify
agaln or functlon as a pollca officer, Chisf Memer respandad;
| would say It depsnds on what the judge rules. If the judge rules that | find the
offleer [slc] testimony to bs false or not cradibls. ) thinl that mélies a blg
differenve. Doesn't mean they have to be fired or let go from the Job, but /t /s
golng to be somsthing that they're going to have to withstand Yorever. (Tr. 783)
(Emphasle added)

Furthermors, the Grievant ackhowledgod durlng the Arbliration hearing his erediblity

had been callad Into question by the inedla and the public as a result of the Decislon,

Having revlewed the Degislon, | retumed to the Nashyille Bariner Decision where

the Court found:
Where an employer sesks to rely upon after-acquired evidénce of Wrb;wgdoing, It
must first establish that tha wrongdolng wae of such severily that the erployes In

fact would have beer terminated on those grounds a/one If the emplover had
known of It at the fime of the dlecharge.*® (Einphasls added)

Basad on the evidence and findings above, the Probats Declslon established that
Officer Goodwin’s wrongdelng of exerting undue Influence over Ms. Webher to bécome
the bensflclary of ovér $2 mliflon dollare of her Estate Planning Documents and the
Grisvant's festimony was deemed not oredible unless corroborated by documentation
was 60 savere (hat alone, It was causs for Officar Goodwin's termination If the Clly had

known of the wrongdolng at the time of the dlscharge,

#0518 US, 352, 362-363 (1995,
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The Unlon put forth numeroua arguments that relnstatement with full back pay

and benefits Is the appropriate remedy and those arguments have heen consldered

helow.

The Couit's Subsldiary Findlngs Do Not Provlde Just Catise for Term!natloh

The Unlon's assertlon the Cly's independent examples of the Grlevant's
miscondtc! do not provide Just cause for his te‘rmflnétlon. [ find this assertjon ls
merltless given that there Is no need for the Indeperidént examples to be considered
becauss the Probate Declslon established Officer Gaodwin's exerted undue Influence

ovaer Ms. Webhar and the finding that his testimony was not credible alone ate

* Justiflcatlon for terminatlon.

Broad, Non-Specltic Conclusions By The Caur Cannot Establish Just Cause

' The Unlon’s contentlon that Judge Cassavechla's presentad broad, non-spscific
concluslons regarding the Grlevant's testimony Is merltiess, The Court's specific
exaimples of when Offlcer Goodwin's testimony wag found not eredible are Idenfiflad

and discussed above,

To the Extent The Clty Relies oy Specific Findings —~ Such Findings Do Not Prova Jusf
Cauae for Teiminatlon '

The Unlon's argumnent that specflc Court findings do not provide just cause for
termination are Irrslévant becaliss the findings of the Grievant's wrongdolngs, Le,
oxerting tindue Influsnce over Ma, Webher arid lack of credibllity, are so severe that the

Offlee Goodwin would have bsen terminated on thesa grounds alana [f the Clty Had

% Unlon brisf, p.11-13.
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known of the information at the tme he was dischurged. Thus, feinstatenisnt Is not anh
appropriate remady.
The Existence of the Probate Court Declslon Does Not Provide Just Cause

The Unlon argued the Probate Declslon has not compromised the Grievants
abliity to testify In count, Prosecutors are required to provlde criminal defendants with
potential exctilpatory materlal and New Hampshlre's Attarney Genoral recenfly updated
the Laurle prétocdl, regarding rrialntaliing a list of police officers Who hiave cradibliity
lssues basad on varlely of reasons. (UX37) The new protocol retalns the liat
requirement which Is called the Exculpatory Evidence Schedule (EES or EES List) and
‘[TIhe EES will Includa deslgnations to distinguish between officers with credibllity
lssues and offlcers with other potentlally exoulpatory svidence In thelr personnal fllea".b2
The Unlon polnted out the Alterney Guneral stated:

It1a Imiportant to recognize that Inoluslon on the EES does not mean that an

officer Is necessarlly untrustworthy or dlshonast ---and.In imany onpges tha.

dealgnation on the EES will maks It olear thers Is no question of dishonssly. Nor

does It mean that Information contalned in an offlcer’s personnal flle will be used

at trial or otheiwise bacome public, It elmply means that thera ls information In

the flle that must be disclosed to a ofiminal defandant If tha facta of the cane’

warrant that disclosyre, Whether that materlal will be Used at {ral fo oross-
examine the offloer wiil be aubject of pre-tijal litgation.

The Unlon contends the Probats Declslon will riot Impede Officer Goodwli from tootify
given thef hased on New Hampshlre Rule of Evidence 608(b) (Rule 6808(h)), the

Dealslon would be hadmissible.

R UN37,p. 3,
 lbid,
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Having consldered the Unlon's argumenta, | find that they are unfounded, Ons;
Ritle 608(h) statas:

Speclfic (pstances of Conduct. Excapt for a ofiminal canylation under Rule 609,

exirinslo evidence la not admlasible to prove speolflo tnstances of o witheas's

conduct in order to atlack ar support the Withess's cheracter for teuthfuiness, But

the court may, on cross-sxaninaticn, &llow them o be Inguired into If they &re

probative of the oheracter for (ruthfulness or uatruthfulness of: {1} the winess, or

(2) another wilness whose character the witness belng oross-examined hea

testifled about.™ (Emphasls added)
Glven thiat the rule may pravide the Court, on cross-examination, ta allow an Inqulry on
extrinslc evidencs depending on the probative value for the unfruthfulness of a withess,
It cainot be conflrmeéd that the Probate Declslon would ot bé admissible. Two, fhe
Decislon may be admlasible hased on the specfic faciors rﬁlating to dogree of piohative
value set forth by the NH Supreine Court, Sfate v, Miller, 166 N.H. 246, 240 (2007), e.g.

(1) whether the testimony of the witness is crucial or unliriportant, (2) the extent to which

the evidence Is probative of truthfulnesa or uniruthfulness, . . . (4) the extent fo.which |

Three, although In Stats v. Golarnan, 181 A.3d 660,687 (ME 2018), Unlted States \

V. Cruz, 894 F2d 41, 43 (2nd Clr, 1990) and Unitad States v. Plekard, 211 F, Stpp.2d
1287, 1204 (D. Kan 2002) the Courts found that prior cases, which were unrelated or
not relevant, could be used to question the crediblilly of a witness may occur thus, thepe
Is fo guarantee the Probats Declslon will not be deemed admissible, Accordingly,
requliring thé Cily to relnstate the Grievant to see If his cradibility wili be oallad Into

yuestlon baged oh the Probate Declslon is inappropriate,

5 hitng://www.courtg,state.nh.us/rulas/evid/evid-608.0tq, Octoker 15, 2018,

% Miller, 155 NH. at 252-58, 921 A.2d 942 (2007) (Clietlons omitted),
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Four, as disciissed ahove, glven that the Court found Offleer Goodwin exartad
Llﬂ&Ue Influence over Ms.W@bba}‘, the Declslon Is admissible bedause the Gilévant did
not meet his burden of proof, Flve, the testabllity of the broad findings regarding
plausibliily or evaslveness were proven and could be Used to impeach Officer
Goodwin's future crediblity. Slx, the Unton only mentions two (2) of the Courts findings
that the Grievant was not crediblity I.e. Ms. Webbar was i lova with Offieor Goodwin
and/at sha did not treatr(he Grlsvant as second son and the dismissal of Altorney
Mulhermn, there are séveral others discuissed and all of them were determined not
credible, i

| agree with all Judge Cassavechla credibiiity findings except for one. |
acknowledge the Gourt rejecter] Officer Guodwin's and others clalmed Ms. Webber
.loved him “like & son or second son” and that the “genesls of her affection was not
parental In nature”; however, | da not conclude Ms, Webber was Ji love with the
Grlevant but | do belleve she was Infatuated with him. This determination Is made
hecause she desperately wanted to please him so he Wo'u!d keep coming back to visit
and support her, Upon review of how Interiwined Ms. Webber's and Officer Goatiwin's
lives were and her dependency on him and Infatuation Is proof that he had the
oppottunity to exercige undue influence,

Saven, the Unlon clted three (3) arblivation awards ta support thelr positlon. In

Clty of Hutchirison, 134 LA 1683 (Kossoff 2014) Arbitrator Kossoff found there was no

lust cause-to discharge the pollce officer for diahonesly bacause he lled and hls Award

‘would not be admissible for Impeachnient purposes under local Kansas ldw. | have
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review the Award and Arblirator Kossoff hased hla non-admissibilityimpeaciment

findings on submitted evidence of applicable statutory and case law In the State of

Kanas and the parties’ briefa. Without that Information, | oannot svaluate if there are
similanities In New Hampshite and Kansas law to determine | would reach the séme
conclusion, In addition, the officer In Arbltrator Kossoff'a Award llad once In an Interview
and later In the same Interview admiltted that he lled. Here, the Grlevant efther lled or
his testimony was deemed not credibliity based on him being evaslve, dubious,
implaustblity and selfseiving mare than once and Offlcer Goodwln never admitted fault.

In Appeal of Pelham, 908 A.2d 780 (N.H, 2003) the Court re}s'ot@d the Town's

Layrie argument that they could not be mandated to relnstate an untruthful employee

- who may testlfy In future criminal procesdings. The Court's rejection was based on the

employee belng a police dispatcher and found there was no "sfrong and dominant”
public polley agalnst relnstating clvillan p.ollc'e employses who were untruthful and may
be requlred fo festfy, Itle unknown whether the Court would came down differently If
the ernployee was & pollce offlcar and nota civilian pollos employee. In the Unlop's last

Award, Unlon County Sherlff, 128 LA 1101 (Seliman 2007) | find the facts are case

speclfic and dlssimilar enough ihat they sannot be compared,

The Clty's Treatment of Current Emplovees Undermines It I's] Clahms That The Probﬂte"

Déclslon Provides Just Cause

The Unlon malntalns the Clty fafled to discipline iholr polles officers conslstently

when they (ook no actlon against Deteative Warchol, a similarly sltuated employee, after

the Court also found hls testimony was self-serving, dublous and often contradictory, In

addltion, Detective Warcho!l was promoted to the rank of Captaln and Is now second In
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coinmend as the Department's Operations Captaln. The Unlon bellevad thiat Captan
Warchol was appropriately placed in that posltion but hls promotioh emphasized the

", . « weakness and Inconslstency of the Clfy's contention that Offlesr Goodwih can no
Iohger serve a8 a police.officer becaise of the Prabate Declslon”.?® To suppart thelr

positioh, the Union clled two court cases, Desmond v, Town of W, Bridgewater, 2016

WL 3145954, at*6 and O'Day v; MoDonnell- Douglas Hellgopter Co.,, 78 F ad. 768, 702

(9" Clr, 1996) and Arblirator Sellmen’s Award dlscussed above.

Chief Metner statad that he did have & problem with the way Captain Warchal
hénd!ed the Grievant's |A and he looked at Captain Warchol's part as errors of
Judgment given that he did not perform due dlligence on the Investigation, In gddition,
he belleved that Captaln Warchol woulif have to deal wifi the Impact of the Probale
Decielon If he was called to testlfy. Fwithermare, at the arbliration heaing, the Chlef
had not declded If Captaln Warchol should be placed on the new EES List and he had
contacted the Attorney General’s offlce sesking clarlfication on placlng him on the list:

In acknowledgement of tha Unlon's positlon, | also guestlon the Department's
declslon hot to disclpline Captaln War'chol after the Probate Decision was Issiiad,
Nonetheless, | find the Unlon I3 Incorrest In categorizing Offlosr Goudwin and Captaln
Warchol have simifaily situatlon misconduct. Criptaln Warchol, wio performed an
unsatlsfactory Inteinal Investigation on Atiorney Rlitzo's complalnts to Captaln

McDonald rega}dlng the Grlevant (UX18), was followlng the diréctiVe of Chlef Ferland,

% Unlon Brlef, p, 27,

No. 0010
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Please recall at {he tims, the Rules and Regulations were not belng nterpreted
correctly and misconduct was belng condoned from the Chlef down the chain of
command. This was the exact reason why ! found ths Clty did not have Just cause to
terminate Offlcer Goodwln. | am not stating Incorrect Interpretation or candonation of
Rules and Regulations by Chlaf Fatland Justifled Gaptaln Warchdl's misconduct;
however, these facts would be taken liito conslderatioh. More Importantly although
Cabtaln Warchol followed the Chlef's directive to ask only one q‘u"esﬂol} in the
Investigation cannot be qompaied to Judge Cassavechla's determinaticn the Gilevant |
exaerting undus lnfhience on Ms. Wabber and hls testimony was only found credlble
when It was corroboratsd by other evidence. Please note | consldered the Gourt cases
and Arbltrator Sallman's arbltration Award and none of the persuasive documents
change my finding. |

Further Investination Was Obviously Necessary If the Clty Intended To Atteimpt To
Discipline Goodwin Baeed On The Probate Declslon

The Unlon's final argument stems from the Clty's fallure to perform an
Investigation after the Probate Declsion was lssusd to determine what rule or policy was
vlolated and what disclpline, if any, was appropriate. The Unjon confends the Isstiance
of the Declslon does not relleve the Cily from thelr contractual obllgations to
demonstrate Just cause: The Unlon argued the Glty did not identlfy a rule or policy

Offles Goodwin violated when the Declslon was Issucd, Fuither, the Grievant did nol

PORTS 000067

ADD 108




[ S I

*Confideriliel
Flled -Under Seal

CnyOprﬁsmpuﬂ»NH,PmkeCq""nhﬁommohcebepamnwnt

and Portsinouth Pallce Ranklng Officers Assoclatlon, NEPBA, Local 220

Grlevance: Termination of Aaron Goodwln - [iamedy

AAAH 01-15-0004-5476 Pega 56 of 63

know he could be terminated if Judge Cassavechia . . . found that he did not carry his

burden of proof or did not carry his testimany ehead of other evidence It the cese”,%7
The Unlon's posltion was supported by Chlef Merner who stated after the

Probate Declslon was Issued an 1A would have oceurréd to detetming the Rules and

Regulatlons that ware violated and charges would ba developad and spocified. The

‘Chlef also would have conslderad what wag done with slmilar situated offlcers and what

guldance Offlcer Goodwin recelved from the Cornmand Staff. Furthermore, former
Commissioner Gerald Hows, who was o the Police Commisslon at the time the Task
Group released thelr Report, stated that If an smployee wag golng to be suspended or
terminated then an 1A would be canducted and the Commilssloners would be hrlefad an
the findings, In addltion, the employee would huve several jsvels of feviev avallable fo
him/her If they were disclplined. (Tt. 213)

The Unlon also presented two (2) court cases, Moore v. Universlty of Notre
Dame, 22 F. Supp.2d 886,908 (N.D. Ind. 1998) and App of New Hampshlre Department
of Employment Securlly,, 672 A.2d 687, 703 (N.H. 1996) In suppoit of thelr position,

Looking at the Court cases firet, In Moore v, Unlverslly of Notré Dame (Cltatlons

omitted), the Court found the Unlverslty of Notre Daime's after-acqulred evidence that
the employse's alleged physlcal and verbal abuse of football players did not fall within

the realm of after-acqulre evidence under Nashville Banner becauss the employes's

Head Goach knew of the behiayior.and argued It was one of the reasons why he was

terminated. The Couit concluded further that Notre Dame fafled to establish that the

5 Jbld, p. 34-82,
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employee’s mlsconduct was so severe that he would have hesn términated on those
grounds alone, The Court detorminad “[NJotre Dame's blunkat asséition that If certain
adminlstratore had known of Moore's alleged ablise of players, Moore would hava been

Immediately fired is Insufflclent to prove that such would have actually occurred, The

Unlon malntains. simifar o the Employer In Moore v. Universlty of Notre Dame the Clty's

assertion "ls nothing more than an excuse fnad‘e after the fact”,

The sltugtlon here Is unilke Moore v: Unlversity of Noire Darne because the City

was unaware the Grievant exertad undue Influence ch Ms, Webber and that he lacked

« oredibliity until the Probate Declslon was Issued. In addition, based on the findings

above, Officer Goodwin’s wrongdolng was so severe that he would have been
terminated based on those actions alone thersfore, the Clty's assertion s moré than aen
sxcuse made after Officor Goadwin was dlscharged basad on the Task Group's Repott,

Regardlng Apb of New Hampshirs Department of Employment Seourlty (Cliatlon

Omltted) the Court found the employsa's miscorduct waa not sufflclert to Justify
termination thus, refnstatement wés an optlon, Hers agaln, the Grlevant's aftei-
vacqu!red' evidence of hjs misconduct, as described In Judge Cassavechia’s Probale
Declsidn and analyzed above, was datermined to be s0 savere that Office Goodwln
would have bssn terminated biised on those actions alone,

Finally, although Chlef Merner has anly baen with the Portamotith Follve
Department since Juns 2017, he does have reservations ahout the Grlevant's ablilly o
bs a Portsmouth Pollce Officeras a result of the Probate Decision, His concerns

revolved around his-lack of credibliily, whether he Is abis to Interact with the elderly
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commuilty and what Impact Offlce Goodwin's relnstatement would have on the

Depariment. Specifically, the Chief stated In regards to the three (3) areas:

+ .« this Is an adfudieation by a Judge , , . a federal Judye has made an oider
ralatlve to the credibillly of - « of Offiosr @dccdin and others within the
Departiment, and that undue Influence was exerfed over. .. one of the most
Vuinerable groups In our ofly, So | would have reservations as to whethsror not
Officer Goodwin would ho able fo tale the. stand us a pallos offlcer, or If fis did;
all of this would be opan sach and svery fime, (Tr. 722) (Emphausls ddded)

K
You know hased on Gassavechla's dedlsion | . . | dldn't walk In Aaron's shoes,
but | can tell you that there's béen now an adfudioatfon, wilch ls different from an

-aopusation, | think In pollcing we all get accused of something at one point or

another within our career, but thers's besn now en adfudication by a judge that
thers was Undue Influsnos over an elderly person with dementia or dimlnished
oapeolty. | find If hard you know , , , but our officers are In court frequently, our
detactives are In court regularly, our sargeanta are In oourt regularly, that It would
be extremely dlfifoult to function as a pollae offizer. . . with this declston hanglng |
over your head, (Tr, 728-728) : ‘

* & ¥

. .. many offieers have wom this oase, right, wrong or Ititliffersit, Talr or unfalr, for
along time . . . and | know Just In talking to offlcers, , , , many that worked with
Aaran, meny that like him, many that didn't -~ some that-didn’t, rathar, that they
febl they've been all palnted, that every time they walk oyt the door with the
Portsmouth Follee uniform on, that people ware fovking at them, and qulte
frankly In some ¢adea confronting them relative to that case. . . there are people
that are Just hever golng to be patlsfled with the Portsimouth Pollce . . . And there
are people that will support Us prélly much unetuivodally, Buf there's Is a huge
gmup in the middle that Ihls declsion has causod ther; a lot of distrust. . . . So
there I8 4 lof of mistrust cut there, And so what affect Aavan himsestf wouid have
coming back, | can't say. Bul! oan tell you'that this case has cuused great
mistrust with the communlly and oaused a of of constesmation for.tho police
officers that - - that worlted during this time. (Tr, 728-728) (Emphasls added)

Réturning to the Grievant's problems that | identifled In the Termination Award,

Judge Cassavachla's Probate Déclslon confirms them glven that the Officer Goodwin's
testimony was found to be not credible, selfeerving, dublous, Implausible and
contradictory. In addition, his actlon of not dlsclalming Ms. Webber's bequeaih of over

$2 milifon dollars brought distespect and disrepule to himssif and the Departrment,
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which restlted In tho loss of pribllo trust In the entlre Police Department. Based upon

this, It 16 clear the Grisvant caimet bs raliistated as & police officer In the Portsmouth

. Pallce Department as ha would have hesn Immadlately terminated foy the severily of hig

wrongdoing found in the Probate Declsloh. '

One question remains given that Offlcer Geodwin cannot be relnstated, Is he due

A financlal remedy as a result of being injustly terminated on June 24, 20167 The two

(2) aptlons avallable Is he would recelva twa (2) montha back pay froht June 24, 2016.t0

the Issuance of the Probate Declslon on August 20, 2016, the only viahle iemedy
argued by the Gily or back pay from June 24, 2015 to August 7, 2017 when the Grlevant
would have been disciplined or terminated If not for the mitigating clrcumstances of the
Commlssion and the Command 8taff Incorrectly Interpreting the Rules and Regulations
and condoning his improper conduct. The Unlon argued a third optlon should be
avallable — back pay to the dats of this Award; howe er, | do not find {his  viable optlon
hased on the severily of Office Goodwin'a actions determinad In Judgo Cassavechla's
Probate Declslon,

Having excluded the viahlilty of the third option, | find the Grlevant shall recelva
back‘pay from June 24, 2015 6 Auguet 7, 2017 minus compensation ahd bensfits
and/or unemployment recelved durihg the same porlod of tme. |'ieached this
conclijslon based on the fact the City did not afford Office Goodwin dua process tights
under the Agresmén’c and pre-terminatlon rights of notlce of heating and an opportunlty

to he heard required under Cleveland Board of Edyeatjon v. Loudermill 470 U.S.532,

105 8, Ct. 1487, 84 L.Ed.2d 494 (1985) after the Frobate Declslon was Issued and he
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was terminatad from the Depariment®®, Speclfically, the Departiment did not tondiict an
Investigation, Identify Rules and/or Ragulations that were violated, hold a pre-
termination heatlng, present charges and Offloer Goodwln's appeal rlghts to arbltrition
did not oceur. As discussed In the Evidentlary Award fssued on January 13, 2017,

[Tihe Nashville Banna)® Court case dealt with an abwill employss, private
employment employee with no property rights to her position and no due pravess
rghts of notice and the opportunity to be heard under a collective bargalning
agresment. In addiflon, while MoKennon's pra-termination misoonduct was
discovered after she was discharged . . . onue the Employer leamed of the
misconduct they terminated MoKehnon & second fime for the new misvonduot,
MaKennon's tarminatlon lstter also stated that had Neshville Banner known of
the employes's . . , misconduct It would have terminated her at once for that
Teason, .

The facts of this case differcntiate It from Nashvllle Banner, One, Offlcer
Goodwin was not an at-wlll employoe and fie had propery rghts and due
process rights undel Sastion 3-Emploves Rlghts and Seclion 36 -Grleyanae
Proceduyre of the Agresment. The Suprefme Court In Nashville Banne: did not
considar thess tights for Maolennan, an at-wilt employee . ., Two, when the
Prohate Dsolslon was releasad and Judge Caseavechla tuled that Offleer
Goodwin falled to establlsh a feok of undue Iifluence oyer Ms. Webber, fiie Clly
dld not notify the Grlsvant he was now terminated based on both the Task Force
Report and the Probate Deolslon. Nordid the Cily lnform the Grievant he was
terminated & second fime based solely on the Daclslon. . . . The Glly dfd not
Inform Offfosr Goodwin had they known aheut the lssues:- andlor faotual findings
contalned In the Probate Declalon the Clty would have tenninated the Grlavant at
onoe for those reasons. 1

AWARD

The Cily established through the Judge Cassavechla'a Probate Declsion
dated August 20, 2015 Officer Goodwlin-exerted unduse Inflience over Ms,
Wabber and the Gilevant's trlal tesfimony was deemed not cradible.

The Court found Office Goodwin's miscondust was of such aevarily the
Grievant wotild have been terminated on those grounds alone If the Cly
had known of the mlsconduct at the time of the dlscharge,

8 pleasg rafer to the Partlas’ Stipiiatian above, p, .

 McKaiinon v. Nashville Benner Bublishing Co. §18 U.S, 952 (1995)

1% City of Portsmouth, New Hampshire Pollce Commissloni/Police Dapartment and Portsinouth Ranking Officars
Assoclation, NEPBA, Local 220 {McSpirity, January-2017), p, 18-15,
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Offlcer Goadwin shall not be reinstated to the Partsmouth Paollee
Deparhimant.

The Grlavant shall recelve full back pay and benefits from the date of his
wrongful discharge - June 24, 2015 to when the Termination Award was
Issued or August 7, 2017 minus any compensation, bensfits and/or
unemployment recslved durng the same parlod of time.

,The Arbltrator ehall retaln Jurlsdlotion for eixty (60) days for the eolé
purpase of resolving any disputes that may arlse from tha parties
detarmining the remedy, Elther party may Invoke Jurisdictiun within that
tirhe frame.

A SR |

Cctober 22, 2018

Bonnle J. McSpliitt, Arbltrator Date

ADD 114
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TERMINATION
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OPINION AND AWARD

The Gity of Portsmouth, NH Palice Commisslon/Pollea Departmsnt {Cormmisalon
or Department) and the Porlsimouth Ranking Offlcers' Assoclation, New Englaud Pollce
Benevolent Assaclation, Local 220 (Unlon) are partles to a collective bargsining

agreament (Agreement), Under Sectlon 36 — Grlevance Proceduis unresolved

grlevances are eubrmitted to arbitration, The partles met before Arbltrator Bonnle J,
MoSpirltt regarding the above raferanced grlevanca. Aftamsy Thomas Clogson from
the Law Firm of Jackson Lewls, PC representad the Department and A(tomeys.Peter J.
Perronl and Gary Nolan from thé Law Firm of Nolan Perronl, LLP representéd the
Union.

On the first day of hearing, the parties presented a procsdural arblirabllity lssue
regarding the admissibllily of Probate Judge Gary R. Cassavechlas declslon
ooncerning the Estals of Geraldine Webber and preseited arguments to that regard.

On January 13, 2017, the following Award was issted on the procedural question:
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AWARD

Probate Judge Gary R. Cassavechia's deolslon congerning the Estata of
Getaldine Webber s riot admlissible In the Just cause analysis of Offlcer
Goodwin's termination.

The Probate Declslon Is admissible In the remedy proceedings of
arbltration,-If necesaary,

The Probate Declslon’s factual findings do fot have preclusive affect,

During the time the above lssue was bilefed and awarded ihe paitles movad
forward on the merlts of the case holding hearlngs In September, December and
February. The Glty presented flve (5) witnesses: the Honotable Judga étephen H.
Roberts (Judge Roberts), Pollca Commissioner Gerald Howe (Gomimisslonér Hows):
Pollce Gommissloner Brenna Cavanaugh (Commissloner Cavanaugh), Pollce
Commissloner Chalrman John Goluml (Chalrman Galumb) and Fonmer Chlsf of Pollce
Stephsn DuBols (Chief DuBols), Tie Unlon presented the Grievant, Aaron Goodwlin
(Officer Goodwn or Grlevant). All the wltﬁessas were sworn in and the partles had the
opportunity to examlrie and cross examine the withesses, The parties filed briefs and
the hearing was closed Upon recsiving them.

Did the Partsmouth Pollce Gomnilsslon/Police Depattment have just
cause to tarminale the Grlevant, Aaron Goodwin?

If not, what shall be the remedy??

*IFthve finding I8 that the Clty dId not heve just cause to terminate Offlcer” (‘uudw)n the psrtles nrreed that the
ramady shall ba deferred,
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PERTINENT CONTRACT LANGUAGE

TION THRE
ENIPLOYEE RIGHTS

VoK W

B. No permanent smployee shall be disciplined except for Just cause ...

RELEVANT RULES AND REGULATIONS OF THE PORTSMOUTH POLICE

DEPARTMENT AND PORTSMOUTH CITY ORDINANCES
11.00 PREAMBLE

* ¥ W

11.03 Authorlty Vested — Chlef of Police Through authorlty vested In the Ghlef of
Police by the Board of Pollce Commissloners, the Chlef of Polles reserves the
right fo alter, amend, revoke or add to these rules and regulations aa the
necessily arlses. (Foatnote Is exclude)

LA B 4

11,05 Interpretation — Rules & Requlations It Is understood that the rules and

regulatlons contalned hereln wiil not cover each and every situatlori that may
arlse, and when found to be Inadequate, Incomplete or not adapted to &
particlar sltuation, they must be supplemented and Interpreted hy Individual
members with Intelligence and digcretfion,

21.00 CHIEF OF POLICE

21.01 Authorfty: The Chief of Pollee, through autherlty vested In him by the Board
of Pollce Commissioneis fs designetad as the Chlef Adminlstrative Offlcer, and ,
reserves the right to alter, amend, revoke or add to these rules and regulations at
the chlef's discratlon as the hacesslty erlaes,

21.02 Respanslblilty; Through the Chlef of Police; the department Is responsibla for
the enforcement of all laws coming within Jts Jurlsdlstion. The posltion Is
respons|bls for I8ading, planning, directing, coordinating, controlling, and staffing
all aclivities of the depaiimant, for Its coritinued and efficient operafion, The .
office of the Chlef of Pollce Is also ultimately responsible for the snforcoment of
rules within the departmiant, the completion and forwarding of reporis as requirad
by sompetent authorlty, for departmental refatlons with other agencles, the city
government, and the protection of psople and property within the cily,
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50,00 PROHIBITED CONDUGT

60.01 Ageer e of Solicltatlon of Gifts, Rewa

A. Glits, logps or fees from the gublic:

Employees shall not accept for elther parsonal use or department yse,
alther dlreotly or Indlréctly, any glft, giatulty, setvice, oblect, loan, fee of

any otherthing-of value, arlsing froim of offered because of police
employment ot any actlvity arlsing from or connected with sald

smployment. They shall not accept arny gift, gratulty, foan, f4s orany
other (hing of vaius, the accaptances of which might tend to Influence

directly or Indlrectly the actions of sald emiployeés or any other amployee
In any matter of police businass; or whish may tend to ¢ast an adverse
reflection on the department or any other smployee thereof, Persons or
organizations offaring anything of valus for department use wlll he

referred to the Office of the Chisf of Police,

LR A

I Disposition of Unauthorlzed Gifle, or other Gratultiss:

Any unauthorlzed glft, gralulty, Joan, fee, reward or other thing of
value coming info the possesslon of any amployee shall he
forwarded fo the offlce of the Chief pf Pollce togsthsi with & writtan
report explaining the clreumstances connected therewlth.

X * %

52.00 PUNISHABLE OFFENSES:

62,27  Conduat, whether on or off duly, tendlrg to cast disrespast or
dlsrepute on the Department,

® k¥

62.30  Any other act or omission centrary fo goot! ordér and disclpline.

ARTICLE Vili
CODE OF ETHICS

LI 4

Sectlon 1.802; CONFLICTS OF INTEREST

A. No Offlcst or employee shall engage In any busness or trangact/on

ADD 118
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or shall have & financlal or other private Interest; direct of Indirect, which 1s
In conflict with the proper discharge of his/ or her [slc] dutles.

o+ %
F. Gifts and Favors: No officer or employee shall accept any glfi; cver
$100.00, whether In the forin of sarvicé, loari, thing or promilse, iy other
formTrom any person, firm or corporation which 16 his/ of hay [aic]
knowledge Is Interested directly or indirectly In any manner whatsoever, i

business dealings with the Cily. This provigion shall not epply to
campalgn contributions of $100.00 or less,

LI
I. Incompatlhle Employment: No offlcer or smployee shall engage In or
accept private employment or render or seek services or goods for private
Interests when such employment or sevice creates a confilct with his/her
duties,

BACKGROUND

In Ootober 2010, Portemouth Pajlce Departmént's chein of command conslsted
of Ghlef Davld Ferland, Deputy Chlef Stephen DuBols, Captaln Michas! Schwarlz,
Defsctiva Captain Cory MacDonald, Lleutenants, Sergeants, Including Sergeant
Keaveny who direatly supeivisad Qfficer Goodwin, Dataclives, Including tha Grieyant,
and Patrol Offlcars, Above the Chisf of Police were thiee (3) Polflce Commiissloners:
Gerald Howe, John Rousseau and John Golumb. The Commissloners were generally
not Involved in the day-to-tay operatlons of the Ppiice Department and thelr
responslbliities included but were not imited to overseelrig the Depaitment's budget and
approving the Ghlef's recommendetions fo hire, fire and prormote officars, Officer
Goodwin bagan working for the Department In 2008 as a Pafrol Officer, he was

promoted to Datective in 2007 and sibsequently prorioted fo Sergeant in January
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2014, The Grlavant was recognlized ae an sffective and outstanding pollce offloer by

the Command Staff and the Commisslaners.

On October 20, 2010, Officer Goodwin, while on duty Investigating the posslbility
of g planned birrglary in a Portsmouth nelghborhood, met Ms, Geraldine Wehber (is.

y Webber), a 02 year old woman who lived iii the nelghboihoad, Ms, Webber was
netvous efter lesrnlag of the planned hurglary and ésked the Grievant fo chatfor g
whlle. During that conversatlon, Ms. Webher complalned and ralsed concerns about
her attorney, Jim Rltzo, After hearing Ms. Webbeér's complalnts, Offlcer Goodwin was
concained about Ms, Webbei's relatlonship with Attorney Ritzo but he dld not share his
concerns with anyone or Initlate an Investigation Into her complalnts. Before the
Grlevant left Ms. Wabber, she asked If he catild chack on her and Offlcer Giaodwin sald
that he would.

Over the next couple of months, the Grlevant called or stopped by to check on
her almost dally. On occaslon, Ms. Webber trled fo glve money to the grievant but he
explained that he could hot recelve money from her, This disappolnted Ms. Wabber but
she understood saying “he’s nol allowed to take anything .., he abldes by his rules and
regulations ... [ admlre him for that".2 At the end of October, Ms, Webbar‘ga\{a Offlear
Goodwin glfts for hls chlidren, The Gilevant knew he could hot recelve the gifts but nat

wanting to offsnd Ms. Webbsr; he accepted {hem and then immediately reported what

happened to hls supervisor, Seigeant Keaveiy. Sergeant Keaveny told the Officer

1CXA0- Transctipt of M6, Wabber by Attorney General Offfte Investigator Jaseph Byron and Ass)sts mtmtomuy
@enaral Tracy Culbarson, Fabruary 1, 2011, p. 112,
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Goodwli he could accept the glfts because they had little financial value and were glven
without an expectation of polles service.

Around November 22, 2010, Ms, Webber's attorney Jim Rilzo vontacted Captaln
MacDonald about the Grlevant establishing a relationship with Ms. Webber and
recelving glits from her. Overall, Attormey Ritzo quastioned Offlcer Goodwin’s motlves
becaues he balleved “... that Ms. Weliber was is In the baginning stages of demeniia
and that she Is often not clear in her recolleclion and Iritent”.* Attorney Ritzo Inginuated
to Captaln MacDonald that (he Grlevant “... was looking to enrich himself throligh thelr
relatlonship by getting close to Ms. Webber".4 As a reéult of Attorney Rﬁz‘o’e’udntaot,
Captain MacDonald inltlated an Internal affalrs Investigation on Officer Goodwin,
(Goodwin/Webber 1A) :

On De_oérﬁber 24, 2010, Offlcer Goodwin called Ms, Webber ta wish her a Merry
Chilstmas and during that conversation she became very emotional and told the
Grlevant she wanted to begueath her home to him, Offlcer Goodwin, knov/ng that Ms.
Webber was very emotlonal, did hot believe she Intended to glve him her home.
Severdl days later Ms. Webber left 8 message on the Grlevant's work phone asking if
he also wanted the contents of her house. Upon ragelpt of the call, Officer Goodwin
realized that Ms. Weiab'er dld Intend to bequeath her home and the k;ont‘ents within, o
he sought advice from Chlef Ferland on whatto do. The Grlevan sald fe hypassed

talking to his supervisors first because he had a utique relatlonship with Chlsf Ferland

¥ UXa6 ~ Gootlwin/Waebber 1A, #2013-01, . 1,
4 1bid.
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i and the Offlcer Goodwin looked upon him as a friend and mentor and he trusted his
Judgment and advice.

On January 4, 2011, the Grlevant met with Chlef Ferland to explaln his friendship
with Ms, Webber and that she wanted to begtisath her home 16 him. Chiet Férland told
the Grlevant he could have a frlendshlp with Ma, Webbsr but It had to bs off dity.
Offlcer Gaodwin sald at no time dld the Chief tell him his friendehlp with Ma. Webber
and her bequedthing the house to him was unethloal or would violate shy Rule of City

Ordinance, Years later Ghisf Ferland denled that Officer Goodwin told him at the

mesting that Ms. Webber wanted o bequeath her house to fhe Grisvant,

On January 8, 2011, Ms. Webber and a frlend met with Chlef Ferland and

Captaln Schwarlz, who was known In the Departiment for working with the eldarly,

Captaifi Schwartz memorialized the meating In an undated memorandums, which stated

Me. Webber wanted fo register a complalnt that Attorney Rltzo was financially explolting .
| her and Portsmouth Auxlilary Police Officer John Connors (Offloer Connors) was

Invading her privacy by reporting to Attorney Ritzo-when the @rlevant vistted with her,

Durlng the meeting, Ms, Webbar also asked If Cfficer Goodwin could be har frlend even

though Attorney Ritzo had reglstered a complalnt agalnst hini with the Department.

Captaln Schyvartz’s memorandum Indloated that Chiéf Ferland responded he would not

“... discpurage any mermiber from the Department from pursuing frilendships off duty”.®

Captaln Schwartz informed Ms, Webber he would be her police cantact for the

B UX36 — Department [A.
S UN36, p.3,
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complalnt of financlal exploltation by Attorney Ritzo. As a follow up, Captain Schwartz
flled reports with the NH Altornay General's Elder Abuse and Financial Exploltation Unit
énd the Depanment of Health and Humen Services, Bureal of Eldetly and Adult
Services (BEAS),

Shortly after the meeting, Chief Ferland asked the Grlevant to submita
mermarandum outlining what Ms. Webbel's conceina were ragarding Attornsy Ritzo and
Offlcer Connors. In the memorandum, the Offiear Goodwin repored how he met Ms.
Webber, that he checkad In on her evetyday by vislting or calling her, Low thelr
relatlonship grew Into a friendship, that she gave him glits for his children, what her
complaints were about Attofney Rllzo and her neighbor Officer Connors and that
Attarney Ritzo had communlcated with him. The Grlevant did nof mention In the
memorandum that Ma, Wabber planned to beqleath her house fo him. Offlcer Goodwln
explalned the absence of the baquest in that It was a separate [esue from Ws. Wabhior's
concerms with Attorney Ritzo and Offlcer Connar.

On or about February 1, 2011, 'Aftbmey Ritzo reflled the initial complaint with
Chlef Fetland regarding Offlcer Goodwin explolting Ms. Webbsr. The Grievant was
interviewed on February 16, 2011 and hls memorandum of January 10, 2011 outining
his relationship with Ms, Webher and her concerns with Attorney Rifzo was used as

Offlcer Goodwin's etatement for the A luvestigallon, The Investigation staied the

following In Section VIl - [nslght and Analysls of Incident and Allegation(s), 30.29 —
Speclal Privlieges — Violatlon of Trust;

The professlon of law enforcement calls for a pollce offlcer to lead the life
of & decent and honorable man or woman. Officers who use {helr
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posltions to galn speclal privileges can downgrade the professlon. The
public long remembets violatlons of trust and once ohserved, can create
an Insurmotintable obstruction to the cooperation of the publlc when it will
bé most needed.

Det. Aaron Goodwin, during the course of hls dutles &s & pollce officer
with the Parfafnouth Pollce Dept. took part In anirvestigation that ha'wae
asslgned ta. In the courae of the Invastigation, Del. Aaron Goodwin
became friendly with Geraldine Webber, Webber, alball a aide party of
the Inltial Investigation, took a friendly liking to Det, Goodwln. Belng a,
compasslonate, thoroligh and kind Investigator, Det. Goodwn extanded
his services that want beyond the average everyday police officer which
eventually tumed Into a personal frlendshlp, This extenslon was In no way
an effort to glean any typs of reward, gratulty or furtherance of his
personal, financlal galn, Det, Aaroh Goodwin operated well within the
Rules and Regulations and Standard Operating Procedures of the
Portsmouth Pollce Department,

On or arounid Fabruary 18, 2011, the Goodwin/Webber 1A was complatad and a
determination was made that Attorney Ritzo's complaint was not sustalned, Both the
Grlevant and Attornéy Rltzo recelved a letter to that regard?,

About that same time, Chief Ferland Informed the Police Commlsslon of Attorney
Rltzo's complaint and the results of the Goodwin/Waebber IAs, Chlef Ferland also fald
them he had approvad of Offlcer Goodwin having a friendshlp with Ms, Webher as long
as It was off duty. Chalrman Golumb sald thaf the Commlsslon understuod form Chlef

Ferland that the Grlevant was not suppased to have any contact with Ms, Webher while

on duty, By the end of February.2011, the Commission and Command Staff knew Ms.

Webber was golng to bequeath her home to-Officer Goodwin.
Over the next year and one-half, the Grlevant and Ms. Webber's friendehip

continued with Offlcer Goodwin vislting her off duty on a weakly basls, excapton three

7 UX36 ~ Department IA
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occaslona, The Grievant called Ms, Wehber ganerally every day and somefimes he
called her multiply. times per duy depeiiding on her nseds. Officer Goodwin nade svary
afternpt to call her when he was cofviing Info work or driving home. However, If things
cams up during the middle of the day, e.g. doctor's appolntment or coo'rdlnating her
schedule, elc., he would call her and theh go hack to work.? The Grlevant stated thst ail
pollce offlcara were allowad to make personal phone calls while on diity and Chlef
Ferlantd did not spedlfically tell him he could not call Ms, Webber while working. Chlef
DuB6ls and Comimission Chalrperson Golumb stated that the Grieyant wae not
supposed to contact Ms. Webber while he was on duty. (Tr. Day 3, pp,403-404 and Tr.

Day 6, pp, 565-566)

Officer Goodwin took Ms, Wehbsr gambling on two (2) occaslons and he took
her for drinks at the Ninety-Nino Restairrant when he was off duly. The Gpevant aleo
beoame Ms, Webber's primary medical eresrgancy contract, arra‘nged for n wornan to
bscome her companlon and he conimunicatad with her doctor's office, aceountant and
personal banker. Durlng this perlod of time, Ms, Wehber told Offloer Goodwin In
addition to bequeathing her home and the contents within she-also plainned fo bequeath
her car and stocks that she owhed. Ms, Webber also told the Grlevant she wanted to
get a new atforpey and change her will. Officer Goodwin said that he h‘slbed Ms.
Webber find a new allomey recelving recommendations from Captain MacDorald and

fram Attorney Justin Nadeau, who eventually reptesented the Grlavant for a certaln time

period, On December 8, 2011, Offlcer Goodwin was legally deslgnated as Ms. Webber's

& CX31~ Call Log from OHlcer Goodwin to Ms. Wabbar,
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Power of Attorney and a new will was slgned by Ms, Wehbar on May 2, 2012,
whereupon she left the Grlavant & aubstantlal poition of her estate. .

In November of 2012, the first of many newspaper articles came out reporting on
Offlcer Goodwin's and Ms. Webber's relatlonshlp and-criticlzing ‘the Dapariment's
Command Staff for nof stopplng the frilondshlp: Despite (he negative publicity, The
Comimilsslon recelved a récommendation from Chlef DuBofa to promole the Grlevant to
Sergeant effective January 1, 2013, The Commlssionars and Chlef DuBols were
concemned abaut the hegative press but the Commissichers approved the promotion
hecause Officer Goodwin had the bast test scores and Interview out of the three (3)
candldates, The Grlevant servad a ona (1) ysar probaticnary pariod and wes
permanently appointed o Sergeant on January 22, 2013, Ghalrman Golumb sald {he
Commissloners were sill concerned about the publiclty surrounding Officer Goodwin's
friendship with Ms, Webber so prior fo confirming the promotion, he told the Gilevant
“llIf we dealde to move ahead with promaling you as Sergeant, It would be o the
Interview process and your test results. The Webber matter, you'vé been cleared as of
the [this] date by BEAS and the AG's office. I'we find down the raad contrary fo that ...
we wlll take the appropriats disclplinary aot’!oﬁ"'. (Tr. Day 5, pp. 664-565) Chlef DuBols
also supported promoting Officer Goodwin notwithstanding the newspaper ariicies
stating: |

~ | felt it was improper fo let [the newspaper artlcles] play into my declslan

making, hecause at that point anything that was dons had heen done and -

the only other waypolnt that would be hit would be when Geraldine

Webber died. | thought It wauld be Inapproprlate to hold up hls carcer

becauee of spaculation of sometilng that might came down the line, (7.
Day 3, p. 322)
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Alsa during thls thme frame, the Gr[evan’t was Invesligated a hyimber of times by
BEAS for exploitation of Ms, Webber; 2/l thelr investlgations concluded thera wers no
concerns ar unfounded, Atlarney Ritzo alsc.) filed & second complaint with the
Department In February 2012 regarding the Grievant continulng to have & relatlonshlp
with Ms. Webher to galn financiaily as well as improperly using Departmerit resourées
while on duty. On both adcounts, the Depariment's investigation was dlsmissed a8

unfounded stating:

VIII, Insight and Anslysls of incldent and Allegation(s)

In speaking with Detective Goodwin It Is clear he has fostered and
continued a relationshlp with Mre. Webber for reasons contrary to what
Mr. Rifzo slleges. Detective Goodwin stated that after thelr Inlilal contact,
during routlne pollce activities, he saw an elderly woman that enjoyed hls
company and companlonshlp. Taking this into consideration and the fact
that Mrs. Webber beneflted from his goodwlll and asslstance he conlinued
to have 4 friendahip with her and stilt does. it shotild be noted that
Detectivs Goodwin spends additional time-and resources dedicated o
assisting Mrs, Wehber durlng hls off duty hows.

Mr. Ritzo's Initial (sacondary camplaint) was generated by the fact
that he learned Mis, Webber's vehicle had been drive [slc] to the Ampét
statlon by Detectlve Goodwin on January 27, 2012, M. Ritzo was
concerned by the fact that It appeared Detective Goodwin did this while on
duty and utllized department resources to do g0, This allegatlon wae
overshadowed during the follow up Interview with Mr, Riizo by the fact that
Mr, Rltzo belleves that Detective Goodwin i continulng t6 have a
relatlonship with Mrs, Webbsr for lllegltimate reasons.

Deteotlve Goodwin drove Mrs, Wabber’s vehicle to the Arapet
seivice staflon during off duty hours and waa diiven from the Anipet
sarvice station by another Portsmouth officei(s) during the course of
routine police dutles and did not result In nor caused any hardship te
pollos activities.?

# UX36 ~ Goodwin/Webber A, p.3,
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On August 20, 2012, Altorney Rltzo filed a complaint agalnst Officer Goodwin

with the Depariment of Justica for elder exploltation. Thé charge was Investigated by

the Department of Justice® and BEAS! and dstermined to be unfounded. Finally,
Chilef Dubols supported Officer Goodwin'g friendship with Ms. Webber on September
19, 2012 when he responded to Seaconst Medla Group regarding Attomey Rltzo's
.c'_'hargs referanced above, Chief Dubols 3t’ated'

The Porismouth Pollce Depaitment Is aware of allegations beilng made.by

Attorney James RIlzo regarding the Department. We are also aware that

these allegations have been referred to the Office of the Attorrigy General,

In general terms, the allegations concern off-duty personal lssuas which do

not involve the F’orfsmouth Pollcé Department

Because there was minimal on-duty contact between the offlcer involved

and a cliizen who Is also subject of the allegations baing mads by £(torney

Rltzo, the Department did condurct a thorough Investigation of those

contacts, The Paitsmouth Police Departiment 1s convinced that there was

ho Vlolation of law or Depariment regulations committed by the offlcer

Involved,1?

On Dscember 11, 2012, Ms. Webber dled and her new Wil left the majorlty of
her estate, approximately 2 mifilon dollars, to Offlcer Goodwin, I the spring of 2013,
previous beneficlarles contested the new Will seeking the Grievant's bequeaths be
volded and a Probate tlal date was set for Aprll 2015.1% Glven that the Probate tial
date was delayed, the Commissioners declded to create an Indepsndent Task Group In

September 2014 to review how the Dapartment handled the Goodwin/Webber matter.

0 ng

yxg

1 UX2 - Chlef DuBois letter to Seacanst Madla Graup, Saptember 19, 2012; UX56 - Sacond 4, p.,

* Estata of Goralding W. Waebber, New Hampshire Clredlt Court, 7% Clreule-Probata-Diviston-over, Case Number
818-2012-E7-01509, Initially, the Prohate trial was ‘$cheduled for Jupa 2014 ieswever, In Novambar 2018, Ms. '
Wablber's Attarnay Gary Holmes Informed the challenging attomays thot he was taking s ona (1) yasr sebbaticul

aid the attorneys agree to 8 January 2015 trial date, which wes pushed to Aprll 2015,

PORTS 000077

ADD 128 " 79




Confidential
Flled Undor Seal

Clty of Portsmouthi, NH, Police Commisslon/Pélice Department

and Portsmouth Police Raniking Offlcers Assoclation; NEPBA, Local 220

Grlevance; Terminstioh of Asron Gopdwlin o
AAAJ D1-15-0004-5476 Page 15 of 86

The Task Gratp was made up of thrae (3) volunteers: the Chalr was retired Judge and
practicing altomey Stephen H Roberts, Kathryn R. Lynch, D. N. So,, R.N «nd retired
Police Chlef Willlam Baker. By leiler dated Saptember 22, 2014 the Comrmlssloners
stated:
The Pellce Commlsslon charges your task force to conduct a faot-finding
Investigative Inqulry Into the Webber/Goodwin matter. Items of concem Include,
but are not limited {0
(1) Whether or not Aaron Goodwin vialated ainy polivles and
proceduies of the Porlemollh PD with regard to this matisr,
(2) An Investigatlon Into the relatlonship bstween Asron Goodwin
and Geraldine Webber on duty and off duty. ‘
(8) What level of supsrylslon did Aaron Goodwin recsive with
regeard to this matter.[sic) _
(4) Establishing a timeline of relevant facts."
The Task Group began |ts Investlgation In late September 2014 at which polnt
"... & tota) of B8 Individuals wars Interviewed and ... well over ten thousand pages of
documents were reviewsd” 6 On January 8, 2015, Chairman Golumb sentd letiet fo all
Pepattment Personnel Inviting employass to avall themselves to the opportunity to talk
to the Task Force's Investigator by stating:
++« [W]e want fo encourage everyarie, any police employas with Input,
positive or negative to make an appolntment to talk [the Task Group
Investigator] ... The commission is making this Invitatior as open to ds
posalble; please know thare will be absolutely no repercusslons of any

kind, personally or professionally, to anyone who spedke with the task
force,™®

The Task Force Issued a report on June 1, 2015 concluding:

+« [Tlhat Sgt, Goodwin's conduct Ini fostering a rslationship with Mrs,
Webber and not repudiating the Webber bequest violated certaln

Y X5 —Task Forca Raport, Attachment A,
¥ibid. p5. . ,
¥ UX1 -~ Latrar from Polics Commission Chalrmen Golumb to alf Departmant Personnel, Junuary B,"2015,
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provislons of the Portsmouth Cade of Ethlcs and the Police Department
Duty Manual. The command staff at the time failed to recognize the
ramifleations of the baguest and the elatfonship betwean Mra. Webber
and Sgt. Goodwin end falled to taks appropriate action. The Police
Commisslon was not timsly nofifled of the existence of the haguest or the
relationship, but when It did become awars of the conduct of Sgt, Googiwin
and the Webber hequest, If also dld not take approptiate actior,1”

Based on the Task Group's Report and concluslons, tha Commilssion voted to érminate
Offlcer Goodwln fram the Portstouth Police Department. On June 24, 2016, Chief
DuBols'® sent a letter to the Grievant stating:

As an outcoms of the Investigation conducted by the Wabber-Gaodwin
Investigative Task Group | have found thatyou violated the following:

1. Rules and Regulatlons 50,01: Acceptarice or Solicitation of Gifts,
Rewards, and Other Gratuities,

2. Rules and ngulatfons 52.27; Conduict, whether on ot off duly; tending
to cause disrespect or disreplite on the department

3. Rules and Regulations 62.30: Any other act or omlssion contrary to
good order and disclpline,

4, Cily Ordinance 1.802 Sections A, F and | by engaging In a transactlon
Involving & financial and private Interest that was In conflict with hls
officlul duties; hy mccepting a gift or promise of somethlig valua at
more than $100 :

Glven the forgolng, you are terminated from the Portsmoutli Poilce
Department.1®

Upon natifleation of Officer Goodwin's termination the Unlon flled & timiely grievance,

X8, pid,

%8 ChisF DuBols stated that he did not support the Cammlssion's daclslon to teyminated Offiear Goodwin hecause
ha wanted to walt for the Probete Court declslon. Tha Comnission directed him to slan tha (etter, (Tr. Day 3, p.
312), '

18X
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POSITIONS OF THE PARTIES
DEPARTMENT |

The Department argued spplying Arbltrator Carroll Daugherty's seven (7) faotor:

Goodwin's termination,

1. Officer Goodwln knew, or reasonably should have known, the possihle
disclplinary conzequences of hls misconduct,

+ The Task Group found that the Department's Code of Condust cléerly applied
and Officer Goodwin slther knew or should have known at a minimurm that what
he was dolng was nof right even If the filendship was approved by the Command
Staff,

» The Department requssts that the following points be take |nto conslderation;

a. Offlcer Goodwin's relationship with Ma, Wehber was not an off duty
relatlonship.

b. Officor Goodwin was vely clicumspeact about what he actually disclosed to hlg
Command 8{aff. .

I, In the January 10, 2011 Memorandum to Chief Ferland he mentioned

the glfte Ms. Webher gave him for his ohlidren but he did not report that
Ms. Webber planfied to bequeath her heme and the contents within to
him.

Il Officer Goodwln did not inform his Cominand Staff about Ms. Webber's
compromised mental competence and that shé had ‘a romantic and
gexydl interest In him.

2. Oftlesr Goadwln violated workplacs rulee and regulailops tiiat Are
reasonably related to the orderly, efflclent and safe operation of the
Portsmouth Police Department.

« The Depariment malntalns the rules, regulations and ordinanca are reasonable,
clear and based on common sanse. Glven that Officer Goodwin violated them,
he no longer had tha frust of the Portsmouth community. The Task Group found

» Arbitrator Carroll Daugherty, Grief Brothars Cooperaga Corp,, 47 1A S5, 557-59 (1954)
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that even though the Command Staff did not warn hir that disclplinary action
could oceur; Offlcer Goodwin “had an Indeperident obllgation to follow the Duty
Manual proseriptions, and [he] falled to do s0."21

Offlcar Goodwin’s terniination was basad on a thorough Investlgation hy
the Task Group.

The Tasl« Group had "cumplete drid unfettered nocess to all witnesaes anid all the
documents that it requested”# Tha Investigatlon occurted over nine (8) months,
58 paople wers Interviewed and over 10,000 documents were reviewed,

The Task Group’s Investigation was unblased, falr and chjsctive.
The Union's argument that the Police Commisslon deferring to the Tagk Group

as & fact finddras opposed to conducting an Iitemal investigation ls meritiess.
The Commissioners stated, Independehtly from one anothér, due to the Intenae

public and media scrutiny of Officer Goodwin and the Command Staff that

conducting an internal investigation was not proper.

The Pollce Commisé!on‘based Its decislon to terminate Officer Goodwin’s
employment on the factual findings of the Task Group,

The declslon to terminate Officer Goédwln was unanimous,

. Offlcer Goodwin was treated evenhandedly and without any discrimination,

Offlcer Goodwin was provided with all of the procedural due process that ls

required by law and/or the partles’ collective bargaining agrésment,

The Unlon's contention that Conimisslon Chaliman Golumb's January 8, 2012
excused Offlcar Goodwin from belng dlsciplined ls unfounded. Ghalrman
Golumb sald the purpose of his letter was to assure other pollce depariment
employees that there would be no disciplinary consequences If they cooparated
with the Task Group and not to grant Immunlty to Officer Goadwin.

Offlcer Goodwlin’s termination was reasonably related to the setlousness of
his misconduct, '

The Task Group confiriad that Officer Goodwin not only violated the
Department's Rules and Regulations and a Clly Ordinange, he engaged In

2L )X5 — Tesk Group Report, p. 9,
3 Dapartmant Brlaf; p, 18;
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conduct that undermined the Public’s trust and corfidence In hle abllity to
function as a pollge offlcer,

Based an the above, the Depattment asserts ﬂ‘}a”t the Task Group's Report Justifies the
{ermination of Office Goodwin. However, if the Arbitrator does not agres, the |
Departmerit reserves the right to present further evidence and argument In a
subgequent remedy phase of the arbltratlon.
UNION

The Unlon argusd there was no just cause for the termination of Officer Gootlwin
for the followlng reasons stated below.

A, The City may only relay on the stated basls of the termlinatlon to
demonatrate just causae.

» The Department can only rely on the Task Group Report of June 1, 2015.

B. The Task Group Report sannot ba a bas!s of discipline becaiise the
Commlsslon promlsed all petsonnel, Including Olflcer Goodwln, that
“There [would] be absolutely no repsrcussalons of any kind, personally or
professlonally to anyone who speaks with the Task Group®,

« The Unjon malntalns that the Task Group was not _conternp_!aﬂng diselpline when
‘ they Investlgated and reported on the Goodwin/Webbeér mattet.

« The Commisslon's Jetter was sent to all pallce department pérsorinel 1 ensure
that.anyone who cooperated with the Task Group Investigation would rict b
diselplined professionally or personally, Officer Goodwin, & police departmeit
smployes, cooperatad fully with the Task Group Investigatlon therefore, he
cannot be terminated based on the report,

C. The Department cannot disclpline Officer Goadwin for condust that It was
aware of, encouraged and evaluated as appropriate.

» The Union asserts that Offloer Goodwin did not have prlor knowlsdge that his
conduct was prohibited and subject to disclplinary actlon.

» The Task Group found fhat Officer Goadwin knew it was llkely tie would he
Included In Ms, Wabber's will but he did Rot renounce or refusa the potentlal
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hequest. Nevertheless, by February 2011 the Department's Command Staff and.
the. Gommisslon respeciively kriew that Ms. Webber was bequeathlng her house
end contents within to Offlcer Goodwin hut did not Inform him that hie should
renounce or refuse the hequest. Even the Clty's Law Departmént knew of the
game, The Depaltment "repeatedly consldered, publically arid privataly
approved condoned, sanctioned, encouraged, Jokad about and fac llltafed the
axact behavior for whlc I [Oftlcer Goodwin] was tarm, natad",2°

» The Task Group found that the Command Staff should have fold Offlcer Goodwin
that hls actlons violated the Department's Rules and Regulations as well as the
Clty’s Code of Ethics, The Task Group elgo concluded that If Officer Goodwin
was Informed of the potential violaflon then he would have renounced or refused
the bequest.

D. The Department did not establish that Offlcer Goodwin’s conduct violated
any rule of the Dapartment,

« The Unlon arguad nons of the sited applicable 1Ules, regillatlons or ardinences
wers violated.

1. Although the Task Group, In hindsight, found thet the rules, regulations and
ordinance were violated nelther Chief Ferland nor Chlef DuBols bellgved they
wers. Chlef Ferland belleved as jong as Offlcer Goodwin relationship with
Ms, Webber was off duty then Rule 50,01A would not be viclated given that
Offlcer Goodwin acceptance of the house, ete. would not influsnee hls actlons
as A police offlcer, Chlef DuBols, as well as Captaln MacDonald, belleved
there was no violalion based on the fact Offlcer Goodwin never :ecelved the
houss, ste, and If he dld raceive the house It was ot for parforming police
work bacause the relationshlp ogeurred off duty.

2. Regarding Rules 62.27 arid 50.30, the Task Group found violations “without
régard to Goodwini's Intent, that the violatlons occurred with the knowladge of
the Comimand Staff and the City's law department, and were discoverable
'with the heneflt of hindslght™24

8. Flnally, Clty Ordinance 1,802, Sectiohs A, F and | were not violated,

a, Offlcer Goodwin did not have notlce of the ordinance or knowledge that If
he Violated the otdinancs dlaéipline may ocour,

2 Unlon Brief; p. 26,
¥ jbid, p, 80,
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b. Section A was not violated In that Officer Goadwin did not engage In any
buslness or transaction that was In confilet with the proper discharge of his
officlal dulles,

¢, Seotlon F was not viclated because Offlcer Goodwin did not recelve a glit

“or a promlse fram for any person whose knowledge was Interested In
business dealings with the City,

d. Section | [s not relevant glven that Officer Goodwin did not engage

private employment or render services for private Interest that was In

conflict with his officlal dutles; , .

Tha Tasi¢ Group's suggestion that Offiser Goodwin should have requested

an opinfon from the Clty's Baard of Ethlos Is lrrelevant since the Board did

ot exlst,

e

E. The record does not reveal any conduct of the type mandating puiiishment
when condoned by mahagement,

» The Unlon asserts that Officer Goodwin's conduct, even If the Command Staff
dld not condone or support his conduct, was not reprehensible to justify
termination. The Task Group found Officer Goadwin'a relatlonship with Ms.
Webber was the “byprodtict of [Offleer] Goodwin's sincere bellef In community
policing and hls upbringlng and famlly commitment to the vulnerable eldarly
people ..." (Tr, Day #2, p, 172) '
*» The Unlon also noted other facts, l.e. Commlssloner Cavanagh's prafudice; the-
Rules not belng previously enforced and Officer Goodwln's excaptlonal
. employment record, which established the Department did not have just cause to
termingte Officer Qoodwin,
OPIN!ON
Generally, In & dlsclplinary award my opinion begins with “In diacipjine cases the
burden of proof lles with (he Employer to sustaln ailegations of Just cause, To
accomplish this, tha Employer must prove the wrongdolng occutrad and then establish
that the assessed punlshiment s reasonably related to the wrongdolng”. A simple,
stralght forward statement that leads Into the analysls of the svidence and a finding of
‘Whether thera was Just cause for the disciplinary actlon taken. | cannot begin this

oplinlon In this same manner wilhout acknowledging the Impsct this case has had on the
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cltizens of Portsmouth, the Portsmouth Pollce Depariient, the Portsmouth Pollee Unlen
arid Offlcer Goodwin, It Is unfathomable té me that the saga surrounding the
Goodwin/Webber relationship has been golng on for almast (7) séven years, This s
tnlike any other termination award | have lssued, However, based on the eviderico and
my rationale discussed below this saga will continue and Portsmolith's cltizéns, police

offlcers, command staif, police commissloners, pollce union and Offlcer Goodwli will

not move forward and this story will not be put behind them.

Officer Goodwin wes teminated for violating Departmant Rules and Regulations
(Rule or Rulss) 50.01A, 52.27 and 62.30 as wel| as City Ordinancs 1,602, Sections A, F
and . Looking at the Ordinancs flrst, since It Is not a Department Rule but a City
Ordinance It cannot be assumed that the Grievant knaw the Ordinance exsted,
Tharefore, the Department, who has the burden of proof, tust submilt evidencs to
astablish that fact; recelving nons, 1 find Officer Goadwln dld not violate the ordinance.
W{thout knowlsdge of Ordinance 1,802, the Grlevant did not have a reasonable hasls to
know what the dlsclpﬂnary‘ consequances were If he violated 1t. Knowladge of a rule
and the consaquences If violated is a vital tenet In takh';g' disciplinary actlon agalnst
employees,

Turning o the threa (3) Depariment Rulas, as an employes of the Departinent It
s expacted thal Officer Goodwin had knowledge of the Rules, (itless evidsncs le

recelved to the confrary. None was subrnitted therefors, the Grievant linew {he Rules
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and thers woeuld be consequences If the Rules ware violated. Rule 50,00 Prohilklted

Gandtict states;
50.01 Acceplance or Sollcltation_of Gifts, Rewards, and Othier Gratuiffes:

A, Glils, loans or fess from the public:

Employees shall not accept for elther psrsonal use or depariment uss,
slther directly or Indlrectly; any gift, gratulty, servica, abjact, 16an, fee or
any athor thing of value, arlsing from cr offsrad baoqusa of pollce
amployment or any e cliv: ty arlsing from or connected with sald
employment, They siall not accept any gift, gratulty, lown, faa or-any
other thing of value, the acceptance of which might tend to influenice
directly or Indirectly the actlons of sald employees or any other employee
in any matter of police business; or which may tend to cast an adverse
reflection on the departmerit or any other employee theteof, Persons or
organlzations offering anything of value for department use will be
refetred to the Office of the Chlef of Pollce, (Emphasis added)

The purposs of the rule was to put police officers on notice they cannot rccept a gt‘ft‘ or
any other thing of value for performing police dutles hecause the acceptaros of a glfi or
any other thing of value may Infllence thalr duties as police offlcers o cast disraspect
on he pollce department,

The evidence established that Officer Goadwln understood Rule 50.01A, One, he
told Ms. Webher on varlous occaslons when ehe tiled ta glive him money fhat he could
not accept It. Two, when Ms, Webber gave him the glfts for his chiidren, ho knew lo
Immedlately report the transaction to hls supervisor, Sergeant Kaavney. By reportihg
the transactlon and following the direclive of his supewvisor to keep the gifts and glve '

them to hls children since they had litlle financlal value and the gifts were not glven In

expectation of recelving police service, the Grievant did not violate the Rule. Three,
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when Ms. Webher confirmed that she was golng to leave her home to Offlcer Goodwin,

he knew he had to talk to his superlors about the bequest,

The Tasl Group found that Se'rg;éant Keaveny Interpretad the rula correctly;
however, | do not agyee. Flrst, the Rule clearly states that pollce vfficeré cannot nccept

"any glft". It does not state any gift that has “little finénclal value” nor Is & doliar figurs

tied to the gitt, i.e, over $100, as Indleated In Clly Ordinance 1,802, Sectlor F. Second, '

the gift cannot be accepted for personal use and although the gifis were not for the
Grlavant's pafsanal use, they were for his children's personal use. Third, Sergeant
Keavney's determination that the gift was not glven In expeciation of recelving a pollce
service was Incorrect. Ms, Webber gave Officar Goodwin fhe gifts because he w.éuld .
riot take her money bui she wanted to thank him In some manner far checking on her,
Accordingly, the glfts were glven In an expsctatlon of a recelving police servics, L.e, the
Grievant would continue checking In ‘on'her. When Sergeant Keavnay, the Jowest level
of the comnand Ma‘ff, misinterpreted Rule 50.01A and allowed the Grlevant lo kesp and
give the gifts to his children, the Departirient's case and/or justiflcation for the GHevant's
termination starts to fall apart.

I find Sergeant Keavney dlid not properly enforce Rule 50.01A becalise-his
Command Staff, Including the Chisf of Police, were hot enforcing the Rule. Chlef
Ferland did not enforce the Rule whan he falled fo Inform Officer Goodwin ;(hat Ms,
Webber's bequests were "other things of value” that arose from his police employment.
Then Chlef Ferland directed Offlcer Goodwin's to have an off duty’retailonship with Ms:

Webber so thet he could recelve the bequeathed Items, This directive vlolated the Rule,
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whether the frlendshlp was on or off duty, because the Goodwin/Webber ralationshlp
started when the Grlevant was Investigating a potentlal burglary and met Ms, Webber. if
Officer Goodwin was not Investigating the burglary It Is unlikely he would have met her
and started a frlendship. Therefors, the Gr’]eVant’é connectlon to Ms, Webber stefamed
from hie offlclal dutles and Officer Goodwin was required to comply with Rula 50.01A.

The Task Force found and the Department argusd, tissplio the fact that thé
Grlevant's misconduct was condoned by Chief Ferland and the Command Siaff, Offiosr
Goodwin had en Indlvidual obligation to comply with the Rule therefore, he should have
refused the bequsst. However, Officer Goodwin believed he was complying with the
Rule by following Ghief Farland’s direciive and he did not know he had to refuse the
bequest because Chlef Ferland did not tell him to. Agaln, knowladge of a rule and the
consaquences If Violated s a vital tenet In taking disclplinary acticn against emplayaes.

Chlef Ferland and subsequently Chief DuBals did not reconsider their
mlslnter'prstatllon of Rule 50.01A when It was 5rought to thelr attention the relationshlp
was not right, Le, Attornay Ritzo flled complaints, Chief Ferland hﬁ‘et with BEAS
petaonnel who alleged the Grlovant was explolting Ms. Webber and the media/public
reacted negatively fo Officer Goodwin's relaflunshlp with Me. Wabber. instead, Chlef
Ferland and then Chief DuBols continued to support the Grisvant's actlons even whén
the relationshlp was violatlng Rule 52.27 and 52,30 by causing disrespect and/or
disrepute ta the Department and was contrary to good order and disclpline. As a result
of Chlef Ferland's and Chlsef DuBols’ fallure to act, the Command Staff and Follce

Commisslon, by not challenglng both Chlefs' Interpretalion of the Rules, supported
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and/or condoned Offlcer Goodwin's misconduct. Based o the above, | flnd because
the Gria\)ant'was not told by enyone he was violating the Rules and he should réfuse
Ms. Webbar's baquests, the Inactlon of the Commiselon an the Comiiand Staff
mitigates the Grlevant's misconduct of violating the Rules and Just cause to terminata
Officer Goodwin was not established.

The Task Group supports my finding by repeatedly stating In thelr Report that the
fallure of the Commisslon and the Command staff to understand and enforcs the
Departient Rules confributed to the Grlevant's misconduct;

. [W]e are concérned thal It appears that nelther the Duly Manua! hor
the City OrdIinance were reviewed as parf of the declslon making process
by any parties to this matter. The Pollcé Comimission, Police Department
command staff and all Pollce Department employees should have' a
working knowledds of thése documents. Had all individuals that played a
role In this matter been famiflar with applicable ethical obllgations of
membergsof the police department, the controversy may have heen
avolded,

.. [W]s conclude that {he rapld fransiflon of this relationship from
professlonal to personal, cuiminating In her statad intont 10 leavs hor
home to Sgt. Goodwin wae a rerflaction of paor command advico, 8

. [Olnce Mra, Webbar proposed gifting her house fo Sgt, Qoodwin In
Decembar 2010, and later on other conslderable assets other from her
estate, we conc/ude that he was Improperly advised by his command staff
and also made a poor Individual cholce, In our opinlon, upon notlce thet
he was golng to be g beneficiary; Sgt, Goodwin should have immediately
and affirmatively rejected any possible peraonal enrichment and
commun!cated that in wiiting to Mrs, Webber and the Porlsmouth Pollce

{)aﬁmem If the bequest was still Incorporeted [nfo her will and tiust,
Goodwlii 8hould hiave dlsclaimed any Intsrest In the boquest, so thera
WOuld be no questlon ahout his motivafion balng self-anrichment. The
command staff should have required this action; they did not.2

% IX5 ~Task Group Report, p.11,
¥ |hid, p, 12
hid. p, 14
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. [Wje conclude that Goodwin was Improperly supeivised and advised
by the former Chlef and thaf the command staff at the time (2011-2012)
falled fo recagnize the tisk of Duty Manual orCode of Ethics vidlations and
the communlty’s outrage regarding the same, Further, we conchide that
the orlginal advice given to Goodwin by former Chief Fefland méy have
had a chiliing affact on the subsequent action or Inactlon by other
meimbers of the command staff, Itls uniikely, in a ‘hlerarchicalfparamilitary
organizafion that ¢ subardinate would quastlon or countstinan the Chief's
declslon, even if there were private resarvailons. Onse Sgt, Goodwin was
permitied by the former Chief to haveé an off-duty relationship with s,
Webber, any Polloe Department oversight of kg contact and conduct Wlth
her cag:ed except when cltizen complalnts were made to the PPD and
BEAS.

Upon [Ms. Wehber's] death I December, 2012 Sgt, Goodwin bscame the
primary beneflclary of a sizable estats, all arlslhg from his Initlal on-duty
contact. At this polnt, there was another opportunlty for the command
staff and the Police Commission to recognlze that & problem existad and
acflon should have been taken. it appears that the existing oultire afthe
fime was respaonsible for the fallure fo sot.*®

Poor Inltlal advice to Sgt Goodwin was followed by failure cf fhe cornmand
staff to recognize real or potentlal polic {/vlo/atlons . The failure of the
command steff to olearly inform the Polloe Commilssfon in January-
February 2011 of the full nature of the Goodwin-Webber relatlonship
stalled the Commisslon’s abllity to recognlze the controversy that would
eventually follow.2° (Emphasls added)

* Although the Task Group found Officer Goodwln mads poor Individual cholces; hls

cholces were based on the Command Staff's misinterpretation of the Rules and
Improper edvice,

Chlef DuBols corroborated the Grlgvant's rationale for followlng Chlef Ferland
direotlve when he descrlbed a Command Staff Opetations mesting, Durlng the

masting, Chlef Ferland told the Command Staff It was his position that the 'Grfeva.nt

#1bld, p, 14-18.
# {bid. . 16,
B |bid. 1, 23-24,

P
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could have an gff duty frlendship with Ms. Wehber because the Chlef could nottell |
Offlcer Goodwin who he cotlld be frisnds with. Chlef Dullols atated (hat Chlef Ferland
was "... emphatic on [tHe] position that he had taken ... o from that way [ulc] forward, If
Aaron had contact Geraldine Webber off duty, it wasn't really In our purview to do
anything about It".81 Even after Chlef Ferland retlrsd, Chief DuBols had the opportunity
to reconslder the situation but he those to maintalhed Chlsf Ferland's Interpretation and
directive,

The Task Group also found that if Officer Goodwin hud not hypassed hls chalp of
command, l.e. Sergeant Keavney, Captaln MacDonald, Captain Schwarlz and Depuly
Chlef DuBals, he might have basn told Ms. Webbir's action of bequéathing het héme fo
him violated Rule 50.01A, | do not reach the satme concluslon hased on the folloWlng.
Sergeant Keavney dld notInltially enforce the Rule 50,01A correctly &6 It Is unlikely he
would have told the Grisvant the bequasts violated the Rule. I [s doubifui {hat Captaln
MacDonald would have told Officer Goudwin to refuse the buquests hucause he
concurred with Sergeant Keavney's Incorrect Interpretation of the rule, Capfaln
MacDanald also defended that the Grlevant did not violate any Department rule Ina
March 3, 2013 online nswspaper article,% [n addition, Gaptain MacDonald was directly
involved with Altarney Rlizo's exploltation complaints, which resulted In two (2) 1As

mvolving the Grlevaht that wero subsecuently deteyivined "not sustalnad" and

"unfounded”, Finally, Captain MacDonald concurred with Chief Ferland's Interprotation

% Testhmony of Chiaf DuBols, Tr. Day 8, p.367, , :
# UX4 = DInan, Ellzabath. “Chief defends offlcer naned In women's will. Say his conduct does not vidlate code of
athics”. Sescoastonline.cam, March 3, 2019,
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of the Rule when he racommended'that Officer Goodwin sfop seelhg Ma. Wehber on
duly but check on hir before or after wark and to only see her on duty If there were
official business to altend to.

Chief DuBols wolild not have recognlzed the hotise was & ‘thing of value under
Rule 60.01A or that Offlcer Goodwin should have refuss the beqiiest because he
bélleved aven though Officer Goodwin knew about the bequests, the Grlevant had not
accepted the ltems so the Ruje was riot violated. Chief DuBols also belleved even if the
Grlevant accepted the ltetns, a determination had to be made that racelving the
bequests were In exchangs foi police work since the relationship was off duty.
Moarepvar, Chlef DuBols defended Officer Gaodwii's friendahip with Ms. Webber In the
saine hawspaper article ag Captain MacDatiald ss well as In & Septerniher 19, 2012
response to a reporter gathering Informatlon on Attorney Ritzo flling & complaint agalnst
the Grievant with the Attorney General Offlce.

The Task Group found piior incldents where Chlef Ferland and Captain Schwartz
asslsted eldetly resldents an and off duly "may have Infltanced not only Sgt, Goodiwin
but also the command staff's daclslon making In this cose"*. [n the Chief's situalion, he
had & professlonal relatlonshlp with Buzzy Hanscom fram Hanscom's Truck Stop in
Portsmouth that began when the Chlef was on duty but continued as & friendship off
duty. Chlef Ferland believed that sihce the frlendshlp was off duly If Buzzy Hanscori
wented to leave him something In his will that was ok. Captaln Schwartz becams & co-

slgner of an elderly worhan's checking nccount, at the request of the woman's attornay,

83 JX5 - Tasl Graup Report, p, 12,

P,
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Whan thie woman dled In Juns 2012, Captaln Schwartz owned the restdual maney in
the account, whereupon he Immediately acknowledgad fns inonsy and donated it so he.
would not gemvﬂnaﬁclally from an on duty relationahlp with the woman or bring
disrepute to the Depattment. | find that these incidenj:a unegulvoeally Influenced the
Grievant and the Command Staff Inabllity to recognize that Rules ware violated because
the conduct occur previously without repercussion.

The Department argued that the Grlevant knew, or reasonable should have
known, the posslble dlsclplinary consequences of hls actiohe. To support thelr
argument the Depariment asserted that It s undlsputsd that Officer Goodwin met Ms.
Webher while he was on duty and although he was Instructed to continue the friendship
off duty, he visited her three (3) times while on duty. tn add!tl'on, the Grievant called her
almost dally and evsn several fimes a day, bath on and off duty.

| reviewed the Departmont’s position and find It to be merltless. Commlssioners
Howe, Cavanaugh, and Golumb stated the only Information they raviswed when they
made the declsion to terminats Officer Goodwin was only the Task Group's Report,
Therefore, all the documents the Tésk Gréup consldered durlng lhe Investigation were
not reviewed by the Commissloners when they made thelr dacislon, The Task Group
conoludéd after the January 4, 2011 maeting betwasn Chief Ferland and the Griavant ‘|t
appears that all Sgt, Goodwin's contact with Geraldine Wehher took place while off
duty”,3 Accordingly, the Commisslon accapted the Task Group's finding that Offlcer

Goodwin's contact with Ms, Webber was off duty. Based on this fact, the

B4 IX5- Task Graup Report, p. 7,

PORTS 000099

ADD 144

P,

99

95




207 DA ANy Apdn
SrairM TR RN R

Confidantial
Flled Undar Seal

Clty of Portsmouth, NH, Polica Commissloh/Pallce Depsrtiment

and Portsmo‘urh Foilce Ranking Offlcars Assaclatjon, NEFBA, Loca) 220

Griavance: Terminatloh of Aaron Goodwin .
AAATH01-15-0004-5476 Page 81 of 36
Commissloners had no knowledge that the on duty visits oceurred and did not conslder
the vislts wheri they tetminated the Grievant. In eny event, Officer Goodwin testlfied
without rebultal that he Informed Captain Schwairtz about the three (3) visits with no
repercussions. WIth regard to the Grlevant calling Ms. Webber on duty, this fact also |
was not dlscussed of ralsed In the. Task Group's report, Therefure, the Cemmiselon did
not.consider Officer Goodwin making phone calls to Ms. Webber while on duiy or revlew
CX31 - Call Log from Officer Goodwin to Ms. Webbar ~- when they made thelr declslon
to tarminate the Grisvant,

The Department contends that the Grlevant was very ciroumspact about what he
disclosed to tho Command Staff. | coricur that Officer Goadwin's expldiation why he
did notinclude Ms. Webber's houss haciest In hls July 10,2011 was not credibla and
susplelous glven that the memorandum would be sent to outslde agencles to nvestigate
Ms. Webber's clalm that Aftormney Ritza was explolting her. With regards to Officer
Goodwin not providing Informatlon on Ms, Wahber's mental capaclty and her
k'omantlclsexual Interest In him, agaln, the Task Graup had all the Information byt they
did not ralse the toples In their report nor did they present findings conneoting Ms.
Webber's mental capacity and a romantlc/sexual Interest to & violatlon of the Rules.
Instead, the Task Group specifically stated that the report would not deal with the
malters pending before the Probate Court,

The lssues of testamentary capaolly, undue Influerios, or any other factor

that relate to the valldity of Geraldine Webbir’s 2012 beéguests are not

within the scope of the Investigation of the task group. Those lesues are

vigorously sontested and were fully lifigated by the relsvant partles before
the Honorable Gaty Cassavechla. The task group expressly linilted Hs
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fosus and the findings ... to those lesues outslds the Jurlsdlction of the
probate court,

It was not ourcharge, nor do we have any information or epiplon on
whether or not Sgt. Goodwin unduly influenced Mrs. Webber..," (ltalic
‘ emphasls by this Arblirator, underline emphasle made by Tagk Group)
Based on above, the Cormnilssion did riof conlder Ms. Webber's mental capaclty and
romanticfseXual interest In the Grievant when they decldad fo terminate Officer
Goodwin, Accordingly, the evidence submilted by the Dapartment was assigned o
welght and did not jualify. the Commission's decislon to {erm!na‘ta the Grlevant.

Another argument put forth by the Department wegs that the rules and regulatlons
violated by the Grlevant were reasonable ralated fo the orderly, efficlent and safe
aperatlon of the Portsmouth Pollce. | agree the rules as wrliten were reasoriable and
dld relate to the pfoper running of the Department; howavar, the rulss were 1ot
Interpreted correctly or enforced, If Chief Ferland, Chisf DuBols and the Cofmmand
Staff properly enforced the Rules then the outcome of this award would be differant. |
acknowledge that Judge Roberts belleved the Rules were not confusing or subject to
legltimate dispute hecause they were based on common sense, Nonatheless, the Task
Group noted and recomranded:

[Wihile the proseriptions In 60.01A were clear to us, some Individuals had'

a diffarent Interpretation, 1.8, sa long as the bequest wasi't actually pald

out fo Sgt. Goodwliy, no violatlon occurred, This Is far too narrow reading,

put revising the Duty Manual fo clarliy tlils polnt and related lssues should
be done and would allminate such close parsing of the language.®®

2 {bid, pp. 2-8 nd pi 23,
2 |bid, p, 20,
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The Department contends that Officer Goodwin's termination was based on a

thorough, unblased, fair and objective Investigation hy the Task Group. Althotigh the

Depariment generally performed 1A Investlgatlons In matters ihvolving the misconduct of

pollce officars, | find the Task Group's Investigation was through, unblased, fair and

propar. As a result of all the public and media attention glvan to Officer Guodwin's

relationship with Ms. Webber, the Commiisslon’s heed to perfarm an Independent
lnvestigation that could withstand scrutiny from the puiblic was a reasonable basls to
commlsslon the Task Group,

Nevertheless, [ find the Commission's declslon to terminate the Grlevant hased
golsly on the Task Group's Report was unwlss for two (2) reasons: Frst, although the
Task Group wes charged wilh Identlfying whether the Grlevant's violatad any
Depariment polices or procedures, the Report was wrliten as a guids to Improve the
Department relationship with thelr employees and the public and not fo Justity the
tsrmination of Offlcer Goodwin,. Judge Roberts specifically stated It was not the Task
Group's role or goal to contemplate discipline, In the Report's Final Thoughts saction,
they wrole!

+ . [Olur goal Is not to point fingers and place blame; but rather to

recognize that individual and management lapses of judgment and

oversights oceurred, and to provide sorme Initlal suggestions for

Improvement.

It s the slncere deslre of all of ua that this report be viewed as

congtruclive, deslgned to foster Improvement to the operatlons and morale

of the department for the benefit of not only the smployees but of the

entire Portsmouth community. The evenls of the past faw years have
bean palnful for all concernad, butws are confident that the departriient
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will learn from this experlence and put this eplsocla behind it and move
forward In a posiiive way.¥7

Second, the Goodwin/Wabber relationshlp and the public/medis fary over
it had been golng on fqr-years and hathing was done to stop [t. If the
Commlisslon walted five (5) years during siich a tumultuous fime before they
terminated Officer Goodwln they should have waltsd two (2) more months and
recelved the Probate Gourt's daclslon. By walting, the unanswered questlons
regarding Ms, Webber's mental capaclty and whether Office Goodwin held undue
Influgnce over her would have hesn answered. With thls Information and the
Task Group's report, the Commlssion could have made a well Informed and

thorough declslon on what disclplinary actlon to take,

Before | iender the award, [ note theit If [t was not for the failure.of the Command
Staff and Commission to enforce the Rules ¢lted and properly supaivies tha
Goodwin/Webber relationship the lkelthood of Officer Goodwin being disciplina or '
terminated |s very high. Firet, It Is concerhing when the Grievant mat with Ms. Webber
for the first tima and leared that she was troubled about Altornay Rltzo exploiting her;
he did not mentloned her complaints to anyone or opened an Investigation Irto the
matter. Per Ma, Wabber's request, he continued to check or her dally by vislting and
calling her over the next two months, During those times, Ms, Wabbar.cohtinued to

raise concemns about Attorney Ritzo but Officer Goodwin stilf did not open ah

#bld, p, 26,
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Investigation flle. It1s not untll Attorney Ritzo staits qusstioning Officer Goodwin's

motlvatlon 6f having & felatiofishilp with Me, Webtier with Captalrt MacDonald ang Ms.

Webber tells the Grievant she wants to'bequeath {he house to him that he falks ta Chlef

Ferland and Captaln MacDonald about Ms., Webber's probleins with Attorney Ritzo énd

he wrltes tha July 10, 2011 memorandum. Second, | questlon Offlcer Boudwin's

motivation to bypass the Gommand Staff and go dlrectly to Chief Fefland about Ms,

Wehber bequeathing the house to him, Is it because he had a unique relatlonship with

Chlef Ferland or Is it heoause Chlsf Ferland had bsen down this road befors with Mr.

Hanscom and Officer Goodwin would get the answer he wanted?

Third, Oiflcer Gondwln's explanution why he did not mentlon Me. Webbar

bequeathlng har homa I the January 10, 2011 memarandumn ls not cradible and

susplclous. The fact that the memorandum, wiliten for the purpose of Investlgating Ms,
Wabber's complaints that Attorney Ritzo was explolting her, leaves out the possibility of
the Grlevant receiving her house was an Interesting omlsslon. Four, the Gilevant's
daclslon net to denounceé the bequést résulted In hurmerots rewspaper articles, which
brought disrsspact and disreptits to tha Depaitment by the publio and the media even If
h!; actions were condoned. Thelefare, the Depaitment's contsntlon the Grlevant has
lost the publlc's trust should be consideted In the remeécdy portion of this case.

Clearly, Offlcer Goodwin Is hof blamelsss In this matter aince his misconduct Is
the center of the turmall In the Department and In the Glty of Pdr'\tamouth for the last

seven (7) years. Although, | huve defermined the Departiment did not have Just cause

to terminate Officer Goodwin It I8 not because he did nothing wrong, It Is because the
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Rule was not enforced correctly and the Grievant was Impropetly stiperviead when he
waa nat informad hls conduct was violating Departmerit Rulas dnd he needed tc
denounce Ms, Wobber's bequests, Therafore, the Commisslon's and Command Staff's
fallure to act mitigated the clrcumstances surrounding hls terminatlon as discussed

above.

AWARD

The Department did not have just cause to terminats the Grievant, Aaron
Goodwin,

The remedy Is deferied. Elther party may Invoke Jurlsdiction at any time.

August 7, 2017

Bonnle J. McSplltt, Arbltrator Date
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OPINION AND AWARD

The Clty of Portsrnouth, NH Pollse Commlgslon/Pollae Department (Gity,
Commisslon or Depariment) and the Portsmouth Raiiking Officars Assoalation, New
England Pollce Benevolent Assaclatlon, Local 220 (Unlon) are partles to a collectiva

bargalning agreement (Agresment). Under Seotlon 385 — Grlevance Procedure

unresolved grlevances are submitted to arbitration. The partles met before Arbitrator
Bonnle J. MeSpliitt regarding the above referenced grievance, Attorney Thomas
Closson from the Law Fiim of Jackson Lewls, PC represented the Clly and Allorneys
Peter J. Parronl and Gaty Nolan from the Law Firm of Nolan Perranl, LLP repregsented
the Unlon. On the first day of haaiing, the partles presented a procedural arbitrabllity
lssue regarding the admissibiiity of Probate Judge Gary R. Cassavschia’s deolslan
coneerning the Estate of Geéraldine Webber and presented arguments to that regard.
The partles submilted briefs, the City submittad a Reply bilsf, and the Uslon submilied

a Sur-Reply brlef.
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188UE
Is Probate Judge Gary R, Cassavechla's declgion conceming the Estate
of Qeraldine Wahber adimlssible?
BACKGROUND
In October 2010; the Clty of Portsmouth's Polica Department's chiafn of

command conslsted of Chlef Davld Ferland, Deputy Chlef Stephen DuBols, Gaptaln

Micheel Schwartz, Captaln Cory MacDonald (who supervised the Detectives),

Llsutenants, Sgrgaants Including Sargoant Keaveny (whe supervissd Offlser Goodwin),
Detactives, Including the Grlevant, Detectlve Aaron Goodwln (Officer Goodwlin or
Grlevant) and Patrol Offlcers, Above Chlaf Ferland thsre were thres (3) Police
Commlssloners: Gerald Howe,.John Rousseau aﬁd John Golumb, The Commissloners
were generally not Invelved In the day-to-day operatlons of the Police Department and
thelr ’responslbllltles Included but wers not limited to oversesing the Dapartment's
budget and approving the Chlef's recomendations to hlge, flre and promote officers.
On October 20, 2010, Offler Goadwin, while on duty Investigating the posslbility
of & planned hurglary In a Portsmouth nelghborhood, met Ms, Geraldine Wabber (Ms.
Webhber) a 92 years old woman wiwo lived In the nelghborhood, Over the hext couple of
months, the Grievant and Ms. Webber formed a fiieridship and Offlcar Goodwin would
call or stop by to check on her almost dally. s, Webber gave thu Grlevant glts for his
children and on December 24, 2010, Ms. Webber told Officer Goodwin that she wented

to bequaeath her home to him.
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The Grlevant reported tha chiidren's gifts to his supervisor, Sergeant Keavany,
who told Offlcer Goodwin he could accepf the gifts because they had little value and
were gliven without an expectation of pollce service, On January 4, 2011, the Grlevant
met with Chief Ferland fo explaln his ahgoing frien"dahip with Ms, Webber and that she
wanted fo bequeath her h(;ma to him.! Chief Ferlen fold Offleer Goadwin he could
have a friendship with Ms. Webber bt It had _ttgjgp_ffﬁﬂ,{y and that Captaln Schwariz,
would handle Ms, Webber's pollce needs fraf that polnt on,
Over the next year, the Grlevant end Me, Wahber's filendship continued and Ms.
Webber told Officer Goodwin she wanted to bequeath the conignts of her house, car

and stocks that she owned to him. In addition, Offlcer Goodwn took Ms, Webber ta

‘gamble at the Foxwood Resort, he brought har to tie Ninety-Nine Restaurant severel

times for drinks and arranged a woman to becorne Me. Webber's companlon‘ The
Grievant also hecame Ms, Webber's primary miedlcal emergency contract, he
communlcated with her accountant and personal banker and on December 8, 2011,
Offlcer Gaodwln was legally deslgnated as her Power of Attornsy If Ms, Webhér
became Incapaoitated, After becoring Ms. Webbar's Power of Attorney, Ms. Webher
told the Gilevant she wanted to change her will, Offlcer Goodwln assistad her In
locating & new estate aitorney to maké the changes she wanted and a new wiif was

slgned by Ms, Webber on May 2, 2012,

L Chief Ferlsnd denfed that Offlear Goodwin disetssed that Ms, Webber wanted to bequeat; har hotse tothe
Griavant,
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On December 11, 2012, Ms, Webber died and the new wil Jaft ihe malority of her
eotate. fo Offlcor Goodwin, The previous heneflclaries contested the will and wanted the
Grlevant's bequeaths to be volded,? VWhile the Prabate Court case wis procaeding
bafore Judge Gary R. Cassavechia, the Portsmouth Pollce Commission on Septemher
22,2014 created a task force 16 conduct an Independent fact finding, Investigative
Ingilry Into Offlosr Goodwin and Ms. Webber rélatlorighlp., The Commission's Items of
cancetn Included hut were not limitad to:

(1) Whether or not- Aaron Goodwin violated any polloles and procedurss of

the Partsmouth PD with regerd to thls matter.
(2) An Investigation Into the relatlonship between Aaron, Qoodwin and
~ Geraldine Webber on duty and off duty. .

(3) What level of supervision did Aaron Goodwih recelve with regard to

thls matter, ‘ :

(4) Establishing a timeline of rélevant facts.?

The Task Force was made up of three (3) volunteers: {he Chair was retired Judge and
practlding attorney Stephen H Roberty, Kathryn R, Lynch, D, N. €c., R.N and retired
Police Chlsf Willam Baker. The Task Force began ite Investigation in lale Septembar
2014 and Issued a report on June 1, 2016, The Task Force concluded;

- .. that Sgt, Goodwin's coriduct In fostering a relationship with Mrs.

Webhsr and not répudlating the Webher bequest violated ceitain

provislons of the Portsmouth Code of Ethlcs and the Police Department

Duty Manual# Tha comimand staff at the tims falled 1o recognize the

ramifications of the heqtiest and the velationship betweén Mrs, Wehher
and Sgt. Goodwin and falled to take appropriate action. The Pollcs

| ebbar, New Hampshire Clreult Court, 7% Clreult-Probate-Divislon-Daver, Cuse Nutmber
318-2012-ET-01509,
¥ Jont Exhipit 8A, _ ) ‘
* Rules and Regulations 50:00: Accaptance ar Sollcitation of Gifts, Rewards, and Othar Gratulties; 52:271 Conduct,
whether an or off duty, tending to cause disrespect or disrepute on the department; 52,301 Any other act or
omlssion contrary to good order end discipling; and Clty Ordinance 1,802 ~ Canflict of Interest, Sections A, F,andi
by engaging In a trensactlon Invelving e financial and private Interest that was In confiict with his officta) ditles; by
accepting m gift or promiss of somathing value at more than $100.
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Commisslon wag not timely natlfied of the existence of the bequest or the
relatlanship, but when It did kecome aware of the conduct of Sgt. Goodwin
and the Wabber bequest, It also did not take appropriate action,

Based on the above, Officer Gopdwin was terminated from the Porismouth Pollce

Department on Juna 24, 2015 and the Unlon flled a timely grlevance,
On August 20, 2015, the Probaio Gouit osse concluded and Judye Cassaveohla

Issued the followlng orders;

Petitlon to Set Aslde the Garaldine W. Webber Revocable Trust Dated
May 2, 2012 |s Granted;

Motiot to Re-Examine Probale Will Is Granted in Part; and

Oral Motion to Admit Audlo Recordlng Is Denled as Moot.?
The Clly argued that Judge Grssavechla's Doclslon (Probate Declglor or Dscls{on)
which Included factual findings that were directly relatod to the arbltratlon ghould be

admissible and consldered by the Arbltrator.

POSITIONS OF THE PARTIES
cIry

The Cassayschln Doclslon Is relevant to, and stioult be adinltted In, the proéeht
arbltratlon,

The Clly argued not only ahould the Prabate Daclslon be admitted but Judge
Cassavechla's findings of fact should be glven preclusive effect. The City notlfied the

Unlon o June 20, 2018, three (3) months prior to the arbliration hearlﬁg, they planned

? Jolnt Exhibit 5, p.1,
® Estate'of deraldiie W, Webhef, New Hampshire Clroult Caurt, 7% Clreult-Probate-Dlvlsion-Dover, Cuse Number
318-2012-E1-01508, p, L.
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to admit the Probate Decislon along with other cour/arbitration declsions, The Clty

argued thé United States Supieme Court decided n MeKennon v, Nashville Banner

Publishing Go., 613 U.8. 362 (1995) that Employers calild rely o posttermination
svldence to defeat clalms of reinstatement and front pay. The New Hampshire
Suprems Caurt followed sult when they lssued MeDIllv. Environmental Corp,, 144 NH
636 (2000) and allowad e;fter-iacquired evidenoe to sliminate relnstatement as a remedy _
and/or limlt damages to tha flme betwaen the wrongful termination and when the
Employer discovered the new misconduct,

‘Tha New Hampshlre Federal Court also followed the Nashvllle Banper findings
and relled on post-termination evidence to determine a remedy in EEQC v,
Freudenberg-NQK, 2000 U.S. Dist. Lexis 33082; *3 (D.N.H. 2008). In addition,
Arbltrator Richard Allen In Hayes-Alblon Corp,, 117 LA 1177 (Atb, 2002) found:

To exclude related post dischirgs Would unduly restriot an Arbiliralor in

probing Into all the facta. Arbltrators should be altowssd to gonduct the most

somprshensive naulry, Including raviewlng relaterd evidence no ralter when

Itls disaovered. Thls type of Inguiry Is neocossary In determining If there 1
"Just cause” to terminate an employee”.” (Emphasls made by Arblirator Allen)

Flnally, the Clty shared several cltes from Brand and Blren, Dlscipline and Discharqé

In Arbitration; 2nd Edltlon, 2008, Elkour] & Elkourl, How Arbitratlon Works, 7th Edlition,
2012, Chapter 8,8.D.l; and BF| Gardena Divielon, 121 LA 288 (Gentile 2006) to

support thelr srgument that post discharge conduct can render an smployees unflt
for reinstatement and the Employer should not be required to terminate the

employee agaln,

7 Arbitrator Richerd Allén, Hayes-Afbilon Corp,, 117 LA 1177(2002), pp. 1182:1183,
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Hers the Clty argued the doclrine of collateral sgtoppsl bars a party from

‘... relitigating an Issue determined agalnst that party In an earller action, even if the

second actlan differs slgnificantly from the first one”.® This was supporiod by'the New

Haripshire' Stprame Court In Faym Faimlly Mutual insurancs Cornpany v. Pacl,
143N.H. 603, 607 (1999) when the Court concluded tha collateral estappel doctrine
promotes Judiclal economy and avolds unhecessary re‘peﬁtlve Ifigation, The City ~
asserted first, Offlcer Goodwin had & full and falr opporiunity to Iitigate during the
Probate Court cage; second, Judge Cassavechla made factual findings regarding
Offlcer Goodwin's and Ms. Wabber's rulationship, Ma, Webber's niental compeloncy
and the Grlsvant's testimony during the case was evasive and dublous, which were two
(2) erltical aomponent of the Probate Declslon; and finally, because Officer Goodwin did

not appeal the Declsion, the factual findings are final and binding. Based on the ahovs,

the Cily reasoned the doctrine of collateral estoppel precludss Officer Goodwin. from

undolrig the factual findings in the Prohate Declslon by arbltratiig his termination,

The Unlon’s court case, Board of Regents of the Unlversily Svstem of Wisconisin

v. State Pergonnel Commigslon, 848 N.W.2d 759 (Wl 2002) supporta the City's position

beoauss the Clty notifled the Union they were planning to present the Probate Declslon

¥ Elkourl & Elkourl, How Atbltratlon Woarks, 7th Editlon, 2012, Chapter &-Evidance, Sactlon 5, p,387.
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three (3) months prior to the arbliration case, Therefore, the Unlon and Officer Gaodwin
were not “ambushed by the afleracqulred svidence” and the Griavants due progess
rights wsre hat violaled.

The Dopartment s

The Unlon's assertlon that the City had falled to prave the Prohate Dagislon

provided an Independent hasls for termlnatliig Offlcer Goodwin Is unfounded. The Unlon
opposed any effort made by the City to produce such evidence, The Deparlment
pursuant to Nasiiville Banner should be permltted to eétablish the findings of the Task
Forge and tiie final and binding Probate Desislon independently conipslled the
Grlevant's termination, -

Based on the above, the Clty requests the Atbltrator to find that the Probate.

Deolslan concarning the Estate of Geraldine Webber Is edmisslble.

UNION
The Probate Daclslon « Issuad eight weeks after the City t ‘  the Grje -
sho ' 0 fo rpoge In this procesdin

The Unlon argued the Nashvllie Banner court case did not Justify the admission
of the Probale Declslon, First, the Nashville Banner declsion Is irelevant to fhis case
because the erployee worked at-wlll and had no rights to har position as Officer
Goodwin had in thls case, Second, durlng the age discrimination civil court case, the
Employer discoverad that the employee had temovad confidential doouments from her

offlge which violated company poliey, The employse Was notifled because of the
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mistonduot she was terminatad agaln frory the Company. In this cass, Offlcer
Goodwin's terminatlon was hased solsly on the Task Force Report and he was Rot

notified that he was terminated agaln as a result of the Probate Daglslon,

Finally, the Supreme Court In Nashvlile Banner held if the clrcunstances
Involved at-will, private employment pimployeas and the “, , . Employar sought to rely on
after-acqulred evidence, (he Employer carrles the burden . , . that the wrongdoing was
of such severity that the employes In fact would have been terminated on those grounds
alone If the Employer had known of It at the time of discharge".® The Clly falled to prove
thls when Pollcé Commlsslonar Hows and Chlsf Dubols were unable to state that the
Probate Dealslon would bompel the Grievant's discharge and Indloated that an
Investlgation and dlscusslon wauld oceur to datermiris If the Deslslon would Justify
termination. Therafore, the Unlon malntained the Clty should not be gilvan tha
opportunlity how to one, use the Daclslon to holster thelr Justlfloation for the Grlevant's
termination, two, use It salely as a basls for Offlcer Goodwin's termination or thres,

restrict remedy opflons,
The Unlon clted Board of Regents of the Universily Systern of Wisnoualn v, State
Personuel Gommlasion, 648 NW, 2" 759 (WI 2002) (Roard of Regents) {o support

thelr argument thet after-acqulred evidence Is inadmissible for remedy purposes

because the evidence would viclate public sector employees’ Loudermill due

process rights to notlce and an opportunity to be heard.'® These rights stem from

® MeKennen v, Nashyllle Bagner Pubilshing Co., 515 U,5, 352 {1938), p: 362367,
¥® clavaland Board of Education v, toudarinlll, 470 U.S. 532 {1985).
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the Agreement pursuant to the Just cauge and grlevance procsdure provislons. The
Union malntalned the Clty undsrstood Officsr Goodwin had property and dus
process rights to his position glven that Chlaf Duhols jotifled the Grievant of hls
termination and offered to schedule a pre-tarmination “Loudermili* hearing.

The Unlon argued allowlrig the Probate Dedlslon to his adiitted would violate
the Grlevant's rights bacauae he was riot notifled ar had the apporiunity to be heard

on any allsged miscoriduct igsulting from the Probate Declslon, Since the Gty falled

to do this, they should not be allowed to use the Declaion to limlt the remady or

dlscharge Officer Goodwin . . . without aver actually terminating hin and aubjecting
that actlon to the grievanos and arbltration procedure’.!! The Unlon belleved that a
ruling in this regard was beyond the Arbltrator's auithorlty.

Furthermore, the Clty's argument that the Probate Declslon may collaterally
estop the Union from disputing factual findings In the Declslon s unfounded.
Collateral estoppel car_mot be used when the burden of proof In one proceeding to a
subsequent proceeding shifts from one party to another. In this case; the Clty had
the burden to prave thera was Just cause to terminate the Grlevant., In the Propate
Declsion, Officer Goodwin hatl the burden to prove a fack of undue Influence over
Mrs. Webber. §lnoe the burden shifts from the Grlevant to the Clly collateral
estopps! does not apply.

Based on the above, the Union requests that e Adbltrator finds the Probate

Daclelon (e not admissible,

L Unlon Brief, p. 67,

P,
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QPINION

Arbltrators In ‘dlscharge cuses have followed the general rule that the rélevant
facts are limited to those in possession of the Employer at the time the discharge
declslon wes reached. After reviswing the partles’ brlefs, Includling the varlous couft

and erbitration declslons olted and examining Elkour! and Elkouri™ and Labor and

Employment Arbitratlon' the general rule may he svolving bacalise same albltrafors

are lssuing findings that support the City's position that after-acquired evidence can be
used to prove just cause for-a termination. Despite these awards, | find that the general
rule Is proper In this case and that the Probate Dsclslon Is not admlsslble to justify the
ternilnation of Offlcer Goodwin.

Flrat, the Task Force mambers apecifioally stated In the veport they dld rot
considsr the Probate Count procesdings when renderlny thelr flnciings.

[t muist be emphaslzed that the WGITG ls not providing any findings or opinions
a8 to the matters pending befare tha probate court, The lsauea of teatamentary
capaalty, undue Influence, or any other facts that relate to the valldily of
Geraldine Webber's 2012 bequests are ot within the scope of the Inveatigation
of the task group, .. The task group expressly limited Its focus and the findings
halow ta those Issues outslde the Jurlsdiotion of the probate court, 1 (Undetlined
emphasls from Task Force Reporf)

Secorid, Chalitan Roberts reiterated the Tavk Force posliion above when he tesiiflad:

++o Y A Tormer Judge, [ was very senaliive to what fhe role of Judgo Cassavechla
was In terms of the probate lssues, In terms of the challange to the Wiil, undus
Inflisnce, cosrclon , , . all the probate lesues, And from the baglnning, | mads'it
clear to both Bill and Kathy [other Task Force Members] and to anyone elsa that
would ask, that we-are not golng to be & shadow Probate Court, we are not golng
to determine what Gerry Webher's state of mind (s or wliat Influence Mr.

** Efkourt and Elkourl, How Avbltratlon Works Slxth Edition, Editor-In-Chlef Alan Miles Rubln, Chapter 8-Evidance,
Sectlons 5 and 8, , _

4 Labor and Employment, Sacond Edltlon, General Edltors Arbitrator Timi bornstals, Arbitrator Apn Gosline and
Arbitrator Marc Graenbaum, Chapter 8 - Contracts and Prior Proceadings, Sectlon 9.04-9.07,

¥I%5, p, 2-3, ‘
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Goodwin'a canduct on Gerry would be, Our role Is limited fo determine the facts

as to what oocurred hetween Agron and Ms, Webber, and then taking those

ooourrénaes, that oonducf, apply that to the Clty rules and regs, and determine

whether or not there was any Violation, but not the second etep, the Influenos that

Mr, Goodwln may have had on Gerry Wabber. That was hot our fole.

Third, former Pollce Commissloner Howe stafed the Task Fores Repert and the
Infractions outlinad In the Report wers the sole basls for Offlcer Goadwin's termination,
Gomimissioner Howe also téstitled the Cormmissiotiers dld not Inltlate a second
investigation based on the prabate matters and dectded they would not wait for the
results of the Probats Court case to determine what discipline the Grlevart would
recalve.

Fourth, Commilssloner Brenna Cavanaugh, who was electad (o replace
Commlissloner John Rosseau on January 1, 2014, testified she declded that Offlcer
Goodwln should be terminated based salely on the findings of the Task Foree Report.
The Commlsslonars decided not to walt for the results of the Probate Court case and
they did not direct Chlef Dubols to canduct an Internal Investigation on the Probate

Court lssues to determine If there was just cause to discharge the Grlovart based an

~ those Issites alone. Flnally, Chief Dubols stated he did not agres with the

Commissloners’ declslon to terminste Offlcer Goodwin before the doncluslon of the
Probate case. Chlef Dubols wanted to wait until {he Probate Dacislon was lssuad and
then decide what alsclpﬂnary aotlon the Gilevant should recelve, -Chisf Duljols did not
belleve that Officer Goodwin should be terminated based on the Task Force Repof;
howevar, the Commlssloners dhisoted him to slgned Qfﬂcer Goodwin's termination

jatter,
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Based on the above and desplte the fact that the Task Force members reviswed
and considered volumes of docurments from the Probate Court case the Task Force did
not report on or conslder the lssues ralsed there. As a result, the declslon to terminate
Officer Goodwin was based so/ely on the Task Force Report and the Ideritlfied polioles
and procedures that were vidlatad. Since the Commissioners and Chisf Dubols did not
raly on the Prabate Declslon to terminate the Qrlevast It would ba Improper-io aliow thd
Cily to use the Declslon to Justify Officer Goodwin's discherge.

The Clty's rellance on the US Supreme Court case McKennon v, Nashville

Banoer Publishing Company® (Nashvllle Banner), the NH Suprems Gourt case McDil

v, Environamics Corporation™® and the US District. Court for the District of NH case

EEOQQC v. Freudenberg-NOK' o support thelr argument {iiat thé Frobats Declelon can

also be used to Justify Officer Goodwin's termination.ls unfounded. Tho Neghvlile

Banner Court case dealt with an at-wlll, privats smployment employas (McKennon) with

no property rights to her posltion and no dus progess rights of notics and the
opporlunity to be heard under a collective bargaliing agreement. In addition, while
MclKennon's pre-termination misconduct was discovered after she was discharged and
during the age discriminatlon proceedings In Nashvllle Bariner, orice the Employer
lsarned of the misconduct thay terminaied MeKennon a second time for the how

misconduct. MeKennan's terminatlon lstter alsa stated that had Nashvills Banner known

9518 U5 352 (1995)
144 N.H, 635; 757 A.2d 162) 2000 N.H. LEKIS 4; 15 LER. Cus. (BNA) 1868
172008 U.5. Dist, Lexls 33082, *3 (D.N.H, 2009)
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of the employee’s ", , . misconduct It woulid have terminatéd her at onca for that
reason”?8,

The fagls of this cage differentlate it from Nashvllle Banner. One, Oficer
Goodwin was not an at-wlll employes and he had propery end dus pracess righis under

Secton 3- Emploves Ridhts and Sectlon 35- Grlsvance Procedure of the Agreement,

The Supieme Court in Nashyille Banner did not aonelder these rights for McKennon, an
at-will employee, when Supreme Gourt Justice Anthany Kennedy wrote;

We shall assuime, as suminery [udgment procedures requlre us to aasums, that

the sole reason for McKennon's Inftlal diecharge was har age, a discharge

Violalive of the ADEA, Our furthier pramise Is that the mlscoridict revealsdl by the

deposition was so grave that MoKennon's inmadiate discharge would heve

followsd lts disclosure fn any event. The Distrlet Cotnt and the Court of Appenls

found no baala for contesting that proposiion, and for purposes of our review we

" need not quastion It hera.® (Emphasls added)

Two, when the Probate Declslon was relsased and Judge Cassavechla ruled that
Offloer Goodwin falled to establish a lack of undue Influence over Ms, Webber, the Clty
dld not notlfy the Grisvant he was now terminated based on both the Task Force Repart
and the Probata Deolslon, Nor did the Clly Inform the Grlevant he way terminalted 2}
sacond time basad solely on fhe Daclsion, Thrae, the Supreme Gourt In Nashvllie

Banner stated:

Where eén employer seeks to rely upop after acquired evidence of wrangdsing, It
must flret establish that {he wrongdolng was of such severlly that the employee
In fact would have heen terminated on those grounds alone'If the employer Had
Known of [t ‘at the time of the dischargeX

1% Clty Brlef, Exhibit 2 - McKannon v. Nashviila Banner Publishing Company, 613 US$ 352 (1995) at p. 2,

2 bid, p, 8,
Wibid. p. 7,
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The Gty did not Inform Officer Gaodwin had they known abatit the Jssuss and/or faciual
findings contalnad In the Prohaie Declslon the City would have terminated the Grlsvant
at once for those reasons, Instead, Chlef Dubols sent Offlcer Goodwin a Islier on June
11, 2016 stating;

As you know, the repoit of "The Webber-Gdodwin Investigation Task Group”

("the Report") has been conpleted. A copy I dttached for your oonvenlénce. The

Report conpludes, among other things, that you have viclated Sections §0,01A,

62,27 and 52.30 of the Pertsmouth Police Duty Manual, aa well as Ports:nouth

Clty Ordinance 1.802 Seclions A, F and !, The Repoit also conoludes that In the

event that you preyall In the matter currently pending In the Rockingiam Counfy

Frobafe Court and declde not (o disalaim the bequest at ssus, Turther violstions

of these seotions of the Duty Manual and Cily Ordinance will coour, (Unlon Brlef,

Exhibit B) (Emphasls added by Arbltrator)
Based on the letter, Chlef Dubois Informed Officer Goodwin that thera shall be further
violations of the Departments rules and regulations If he accapts the baqueathed Items
but he did not Infotm the Grievant he would be terminated for tecapting the temu or for
any of the Iseues/factual findings ralsed In the Declsion, Tharefore, the CHy must prove
there was Just cause to terminate the Grlevant based on the Task Force Report alone.

Having sald this though, | find that the Probate Decislon Is admissible &t the
remedy stage of the arbltratiop hearing, If necessary. My finding ls based on the court
cases clted by the Clty! and the arbltration awerd BE] Gardena Divislon, 121 LA 289
(Qantlle 2005). The US District Court for the Distrlct of Naw Hampshlis stated In EEQG
v. Freudenbeta:NOK;

In the McKennon v. Nashville Banner Publl'g Go. the Suprems Cotirt held that

evidence of & plaintiff'a wrongdolng discovered tifter the termination of

employment waa not relevant to the employer's llablilty forage discrimination, but
could be relevant In determining what remedy waa appropriate, (Cltetlons

1 MeKeannén v, Nashville Bannhey Publlshing Company, 513 Us 852 (1995)) MeQlll v, Environamics Cotporation, 144
N.H, 635; 757 A,2d 162; 2000 N,H, LEXIS 4 15 LER, Cas. (BNA) 1868; end-FEQC v. Fraudan berg-NOK, 2009 U §,
Dist, Lexls 33082, *5 (D.N.H. 2008),

P.
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omlited) ... . This imlt on "after-acquired evidence" addressed the concern that
employers might, as m routine matter, undertake extensive discovery Into an
employea's background or Job performanos {o reslst olalms under tha ADEA. As
a result, after acquired eviderice s normally admissible just In refation fo remedy

and not as to llabliity. (Cltatlone omitted)?

In McDI v. Enviranamics Corporation e NH Superior Coui't of Rockliigham County

found for the plaintiff whan the defendant breached an amployment contract, The NH

Supreme Court reversed and remanded thie Superiar Caurt's dsclslon beoause the

after-acquired evidence doclrine was Improperly appllad when tha Court excluded the

svldence hecause It was “, , , apeculative and not within the paramaters of the
Iitigation”.?® Tha Supreme Court found;

Specifically, [the Supstiar Courl] lgnored the fact that after-acquired
evidenoe, by lls nalure, changes the parameters of the Iigation becausa It
Involves evidence dlacavered after the Inltial terminatlon that gave rlss to the
litigatlon, Thus, we reverse and remand,

Further, we find that the court's eror was net harmless, “Where [t appears
that an error did not affect the outcome below, or where the court tan see,
from the entire record that no Injury has been done, the Judgrmsnt will not be
disturbed," (Cltations omilted). Here, we cannot conclude that the court's
treatment of the after-acquired evidence did not affact the outcome below.
Because the causs of acllon was for breach of contract, the defendant was
prechucdsd from offering evidence of a complete defonsc to Habllity, 24

In BF1 Gardena Dlvislon, Arblirator Gentlls stated:

++ . [Tlhe events and clrcumstances which surfaced subseguent to the Qrlevant's
termination, though not evaluated by éither BFI or the Arbltrator In finding Just
cause, make reinatatsment very problemiatio. Aftsr acquired evidence Is an
appropriate referenae when welghing the possibilfly of en employes's
relnstatement. In the Grievant's case, the Inference to draw Is that the pattern of
conduct vls-a-vls customers Was much more ssrlous than known by BFI at the
{ime the Grievant was termiiated.” (Emphaslé added)

L EFOCY, Freudenberg-NGY, 2009 118, Dist, Lexls 39082, *3 {D.N.H, 2004) et p, 8.

% Employer Briaf, Exhibit 4, p. 6.

* McDILy, Environamics Corporetion, 144 N.H, 635; 757 A.2d 262; 2000 N,H, LEXIS 43 15 LE,f, Cas, [BNA) 1668,
o8 -

* Clty Briaf, Exhlbit 7, Footnots, p.6.
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Baged on Arblirator Genflle's {inding; he statad In tha Award:

Based on a oaroeful ovaluation of this evidenice record as a whola, tha plvotai

credibllity determinalion and the argument prasented, It Is the AWARD of this

Arbitrator that Just cause was not established and praved {o support the

termination; however, there was Just cause to sustaln a disciplinary suspension

for the perlod of the Grlevant's absence. Relnstatement wil not be directed as It

I8 not an appropriate remedy given the pattem of tha Grlsvant's canduot and
behavior, a pattsm which ralses serious coneerns regarding the Grisvant's

Turther contaot with BFI's ousfomers; thus, the termination will stand as
adminlsiered. (Emphasls added)

The above caées ealablished (hat aftei-acyulred evidence ls relevant to remedy &nd
can be used to mitigate damages,? In addition, there are other arbitration awards that
support thls conclusion. '

Publishers Assoclatlon of New York 36 LA 708 (Selz 1961) dealt with & unlon
chapel chaliman (Chalrman) who had over 3D yeais of service belng tetminated for
Insubordination and harassment. Whsn told he was dlaché’r'ged, the Chalrman dld nof
leave the plant floor as Instructed and Informed curlous fellow wWorkers that he had Just
been dischargsd. A worker mads a motion to etop working until the Chalrman was
reinstated. The Chg!rman dld not try to stop the motlon, a vote was taken and all worked
stopped, The Presldent of the Local Union subsequently told the workers to go hack to
work but a full resumption of the plant dld not occur for almost 24 hours and the prnting
and distributlon of the newspaper was impactad, Amliratar Petar Seltz conslderad the
Chalrman’s action as a single event and fouhd:

At tha threshold of this discuaslon It should be made absolutely olear that _
[Chalrman] 18 belng Judged, not so much heoause of his actions and words which

) divagres with Arbitrator Allen's findings In Haves-Alblon Corp,, 117 LA 1177 {Arb, 2002) that all aftaracquired
evidence no matter when It ls discovered should be Used to Justify the discharge of an employae afong with ol the
other evldence related to the grounds for the discharge of the Grlevant. The evidence can be considerad whan

datermining the remedy but It should not be used If It was not part of the Employer's declslon making process

when the emplayee wag terminatad s found In this cass,
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led [Supeivisor] to discharge him, 8 by his subséquent ulterly réprehensible and
rresponsible behavior which caused, fomentad and malntalned a stoppage of
work:' This condut (Immedlately fallowlrig his discharge by [Supervisor]) flowed
directly out of the avents surrounding the discharge and In a very real and
dramalle sense, was an Integral pert of thoss everits, and was merged In lt. Itis
abundantly clear . s, had [Chaltman] walked off the floor g diraoted and as'
regqulred by the Scale of prices, when so ordered, {hls dlsputs would rof heve
coms before a Board of Arhltration, . , [Clhalrman's] acts loading (p ta the
disoharge (loud use of epithels and obnoxlous behavier) were iiof In my
Judgement dischargeable offenses In tha light of all the drounslances . ., They
wara offenses for which he.deserved cariective actlon and diaciplinary actlon,
But those offenses, coupled with his condyct Immediately foliowlrig the. dlscharge
give 8 much more serlous aspeciato the events . . &7

Arbltrator Sam Kates In Columbus Show Case, Co, 44 LA 507 (1965) sald:

Itle my view that events , , , accurring after discherge, are not relsvant upon the
question of the Justness of the previous dlsoharge. However, It Is my further
oplnlen that, In gonsldering the maiters of relnslatement and back pay, aacount
may and should be teken of the employes’s acilons subsaquent fo his dlscharge
In so far as fthey hiay relate to his fitness for employment and as they besrupon
the sffact of relnstatement on plant morale, disolpline, offlolanay and the likg **
(Emphasls added)

[n San Gamo, 44 LA 593 (1965) the Employer continued to Investigate after
dlscharging an employee for falélﬂcéﬂon of time records. The Unlon objected to the
post-dlscharge evidence; however, Atbltrator John Sembower accepted the evidence
finding it was permissible as long as It did not add an entlraly new grotind .Ft;r the

discharge. Arbltrator Sembower fourid the after-acquhad evidencs seamed “, , , well

within the orlglr{al 'theory of the case' adopted by the Company".#® | find for rernedy

purposes that the safme Is true here glven that the Probate Declslon dealt with the Items
Ms, Webber bequesthsd to Officer Goodwin and allegedly violated Rules and
Regulations 50,01, 62,27, and 52.30, | made thls finding without concluding that the

*7 Publishers Assoclatlan of New York 86 LA 706 @ 708 (Seljz 1961),
** Columbus Show Case, Co. 44 LA 507 st 514 (Katds 1955).
 San Gama, 44 LA 503 at 600 (Sembowar 1965),

FPORTS 000117

ADD 168

O

LN

119




Cnnﬁdaﬂﬂe}
Fliad Undar Seal

Clty of Portsmouth, NH, Pollce Cammisslon/Pollce Departmient

and Portsmouth Palice Ranking Officers Assoclation, NEPBA, Lacal 220

Grlevance: Tarmination of Aaron Goodwin — Procedural Arbltrabllity . »
AAA# 01-15-D004-5476 Page 18 of 25

Grlevant did or dld not violate ihe Rulss and Regulatlons byt that the bequeathed ltems
discussad In the Prabate Declslon are raised In the Cliy's orlghal thecty of the caae,

Arbltrator Whitley McCoy In Pullman Standard, 47 LA 753 (1966) conslidered

after-acquired evidence that was unrelated fo the discharge during the remedy portion
of the award and determined that the employee would not be reinstated. In Sunghing

Speclally Company, 55 LA 1001 (1970) an sinployee was fired for exhibliing befligerent

behavior toward ofher employees and poor Joh performance. Aflar the dlechargo fhe
company discoveted that before dismissing the employes, he had struck & Janitor which
was not listed as a reason for the employee’s termination, Arbltrator Willlam Levin did
conslider the after-acquired evidence when determining thie remedy and found as a
result of the newly discovered pra-discharge aggression, hls concluslon that the original
charge equated to a two-week suspension was Inappropilate and he did riot reinstate
the employee,

Arbitrator George Young made a similar remedy analysis in American Alr Fliter,

64 LA 899 (1975). An employee was discharged for making off with company scrap

metal that the Company had planned to sell. The employee was fired and upon further

Investigatlon the Company learned the employse hiad besn faking and selling the scrap

metal for a long thme. The Unlon's argtiment In Amerdean Al Ellfor s the sane

argument the Unlon used In this cass that the post-dlscharge evidence was lirelevant
and should be excluded because the Company's action's had fo bé Jtidged on what they '
knew at the time of dlscharge and they should not he allowed to bolster their case by

Information discoverad later, However, Arbitrator Young although concerned that the
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Company's strongest evidence had been developed after the discharge, still ralled on
the evidence conaluding that tha discharge was approptiate, Arbltrator Yaung made
thls decislon desplte the fact that without the after-acqulre evidence, he would have
Imposad a discipline short of dischaige.

In St, Johnsbury Trugking, 74 LA 807 Arbltrator Thomas Knowiton heid that the
afler-acquired evidence was admissible for remedy purposes although the post-
discharge evldence was entlrely unrelated to the declslon to terminate an erﬁployee
Arbitrator Knowlton determined becatise the evidence was shared with the Unlon when
it was dlscoverad less than a week after the Employge was discharged and was
discussed durlng the terminaﬂon gilevance hearings. In WMW District 2, 110 LA 84
(1997) Arbitrator Ruben sustained a dischaige of an employee based on after-acguired
svldence of simllar misconduict prior to the discharge. Arbltrator Ruben edmitted the
svidence bacause It was made avallable to the Unlon during the termination grisvance
proceedings.

Arbltrators aleo consider aftsi-acquired evidenca when they make allawanoes for
mitigating clroumstances. For example, It would he Inappropriate for an Arblirator not to
consider pos;c-.'dlsoharge evidence In & theft case when another employee confesses to
the theft and the Arbltrator relnstates the wrongly accused smployes. In addition,
Arbltrators assess post discharge conduct In determining the amount of back pay
awarded upon reinstatement of an employes. In these cases, Arbitrators delarmine
whather o hot the employee was dlligent in findlng employment and the employes's

actlon may mitigaie deémages.

PORTE 0001190

ADD 170

15

121




5. 2019

RUREEY No. 0010

Confidentlal
Fllad Under-Seal

Clty of Portsinouth, NH, Police Commisslon/Pollce Department

and Portsiolith Pollce Ranking Offlcars Assoglation, NEPBA, Local 220

Grievance; Termination of Aaton Gaodwin ~Procedural Arbltrabliity

AAAH 01-15-0004-5476 Page 71 of 25

Further, Arbliratas are asked fo consider post-discharge ovlderice of employeeg’

‘rehablliitation efforts for alcoho! or drug offenses. In these odses, Unlons advocate that

{he offense, 8.¢. poor performancs, tardiness, etc., stemmed from the dlsease; the
employase’s action was not wliiful nor mallclous but resulted from thelr addiction; and the
employee's recovery makes him/her emplayable agsln. Based on the above, 1 find that
It Is well within the Arblirator's authorlty to conslder aftar-acqulred evidence for remedy
purposes.

The Unlon clted tha Wisconsin's Supreme Court Board of Regents® case and.

argued that the Probate Declslon Is not admissible during the remedy phasae of the
arbitration hearlng. The cass Involved the termination of a Unlversity Police Offlcer
(Appeltant) who was Buspended ten (10) days and then dischargsd for Inappropriate
conduect In the workplace In February 1998, The Appellant appezled tie disciplinary
actlons to the State Personnal Commission (Coinmisalon) who found that the University
violated the Appellant's dus process rights by faillng to provide adequate noflcs and
pre-disciplinary hearlng for the sUispension and reduced the suspenslon to & warning.
The Gommisslon also found the Universlty falled to prove just cause for all the
allegations of rnisconduct and reduced the teimination to a fen (10) day suspansion
without pay,®1

The Commisslon scheduled a remedy hearing and the University attempted fo

admit after-acqulred evidence discovered during a June 1986 deposltion fhat the

20 Board of Negants v, State Persohnal Commission, 548 N, v/ 2d, 759 (Wls. 2002). .
ELAn lasue regarding the Appellant’s requast foreast and feas was deall with I this ease but will not he discussed.
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Appeliant copied and remaoved confidential flles. The Unlversity argued that the
evidence was relevant because based on the post-discharge evidence they woilld have
Just cause {o terminate the Grlavant for miscunduct 1 June 1996 and ihe Orovant's
hack pay award would bs limitsd to'the seme. The Commisslon excluded the svidence
based on a violation of the Appellant's property and due process rlghts and the
Apbellant would have 1o addrass g slgnificant new lssue whigh he had na prior notice.

The Commilsslon's declslon was appealed and evantually went hefors the
Supreme Court. The Court upplying A de novo standard concluded:

.. [Universlily] was requirad o provide notlos to [Appollani ag conternplated by

the clvll service statutes and as requlrad Under due process before It could

Introtluce evidehce related to [Appellant] alleged misoonduct In copylng end

removing confidentlal documents from the [Unlversity] Pollee Departinent. Noflce

and a propar hearing addresslng this mlsconduot la required to remaln falthful to

the dus process Interests of clvil servics employees |n Wisconsin and to remaln

conslatent with the polices of seourlly of tenure and Impartlal evaluation prior to
termination.? '

[Appsliant] was not an at-will efmployee. The Court conaldefad dus process inules
findIng that notlce of heating and an opportunity to be tieard were pre-<termingtlon rights
required under Cleveland Board of Edugatlon v, Loudernilll 470 U,S, 532, 105 8,Ct.
1487, 84 L.Ed.2d 484 (1985), The Supreme Court conoluded that the Commisslon's
deciglon to exclude the after-acqulred evidence was propei and nbt an srroneous
exerclse of discietion,

Although, the Board of Regents case clearly supptrta the Unlon's pesition, the

case does not alter my finding that the Probate Declslon Is admissibls at the refnedy

2 1bld, 1, 768,
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procesdings of the arbliratlon hearing. Flrst, this sole authiority does not outwslyh the
numerous court declslons and arbitratlon awards which suppoit my finding that after
acquired evidence can be used to mitigate a remedy, Two, the admlltance of the
Probate Declslon was not a surprise given iiat the Glty notifled the Unlon three (3).
monthe prior to the arbltration hearlng on June 20, 2016 of thelr plan to prasentthe

Probate Declslon at the hearlhg, Aithough the Clty argued the Decislon was relevant to

[ustify Offleer Goodwin's terminatlon as well as mitigeting remedy, | have determined !
the Probate Daclslon can only be used for remedy purposes.

With regard to the Clty's assertlon that the factual findings In the Probate
Dealslon should be given preclusive sffect based on the doctrine of collateral estoppel, |
find that the argument Is unfousided. Ellou] and Elkourl, Hew Arbitration Works statos: :

The extent to which en antecedsnt judgment in a clvil case wili be glvan '

praclusive effect depends on the arbltrator'a assssament of whelher the partles,

lesues, and the standards and burden of proof In the gudlolal‘pmceedlng were
ldentlcal to those Involved In the arbitral proceeding,?
Flrst, the parties are not Identlcal. ‘The atbitratlon Is betwsen the Clty and the Unlon

who are parties to a collective hargalning agresment and not Officer Goodwin and the

preylous beneficlaries of Ms, Wabber's May 2009 will, Labor and Employrent )

Arbltration states!

- - - &rblirators may deline to defer to Judiclal determination becauss the Unlon
was not a party, where the right of the union sesks to protect differad from the
right edjudicated by the court, or where the parties wafe hot allowed to present

evidence fully #
8 Elkour and Elkourl, How Arbltailon Works, Shth Editton, Edlitor-in-Chiaf Alah Miles Rubin, Chapter 8-Evidarice,

Sectlons 6.8, jp, 989, ‘ ‘
M Arbitrator Jay Grenlg, Labor and Employpient, Second Editlon, Chapter 9 - Contracts and Brlor Proccedlngs,
Section 8.07, p. 9-46.
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In addition, Arbitratar Abrams in Johnston Schog Comm|ttee, 131 LA 872 defermined a

grlevance was arblirable because *, , , the fact that the Unlon had not besn party to a
case declded by the Rhods Island Supreme Colrt was a sufflglent distingulehing
factor”.% In the Probate Court oase the Unlon was not a parly as the Grlevant was
represented by private counsel, The Gity ergued that this fact is Irrelevant because
Offlcer Goodwln was present at the Court case and aven though the Unlon is
representing him In the arbitration case, the doctrine of.collateral eéwppel étill applies. |
disagree with the Clty's position because the Union's rlght to protect the Grsvant's
employment ls different from the rights adjudicated by the Probate Court.

Second, the Issues are differant betwsen the arbitratioh cese and the Probate
Decislon. The arbltration Issus Is whether the Clty had Just cause to terminate the
Grlevant and the Probate issuss concetned M. Webber's mental capaclty and If Officer-
Goadwln could prove a lack of undue Influence on Ms. Webber. Although, the City has
presented evidence regarding Vs, Webbar's menia capacily, the malr lssue of undue
Influence comes from the Probate Declston and not the arbitration proceeding, Third,
the burden of proof are not ldentical given that CHy hag the burden to prave just cause
in the arbltratlon case arid the Grisvant had the buiden In the Probate Gourt cass to
prove a lack of undue Influanos, '

Fourth, Judge Cassavechla hased hls daclsion on axiainal probate law and not
on the collective bargalhing agresment, Finally, because | have dotermined the

Declslon is admlasible In the remedy portion of the arbilratlon, It would be prejudicial to

¥ {bld, Footnota 83, p. 9-48,
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the Unlon and Officer Goodwin If they wers not affardad the opporiunkty to challengs the

Declslon's factual findings If a remedy hearing becomas necessary.

AWARD

Probate Jydge Gary R, Cassavaohla'a-declsloh concernliy the Eslate of

Qeraldine Webber s not adirilsslble In the Just cause analysls of Offlcer

Goodwin's termination.

The Probate Declslon Is admissible In the remedy procesdings of
arbltratlon, If necessary,

The Probate Declslon's factual findings do not have preclusive effect.

January 13, 2017

Bonnle J. MoSplritt, Arbltrator Date
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1.33

1.34

1.3.5

3. Civilian members shall be required to comply with these rules and
directives insofar as they may be applicable.

4. Division Members shall not commit any acts which constitute a
violation of any of the rules, regulations, directives or orders of the
Division whether stated in these Rules and Regulations or elsewhere.

Obedience to Orders: Division Members shall respectfully and immediately
obey all orders and instructions of their superiors. It shall be the duty of each
employee of the Division of State Police to obey every lawful command or
order issued orally or in writing by a superior officer, which shall mean the
Commissioner of Safety, Director, Commissioned Officers, Non-
Commissioned Officers, or Supervisors of the Division senior in rank, grade
or position to the recipient of the command or order. A lawful order shall
require the same obedience whether it is communicated directly by a superior
officer or originates from a superior officer and is relayed by an employee of
the same or lesser rank.

1. Each Division Member will address all matters affecting them, their
position, or any Division business with their Commanding Officer
only, or through proper official channels.

2. All official business transacted by members of the State Police shall
be processed through official channels.

3. All Division Members shall be given authority commensurate with
assigned responsibilities. Each Division Member shall be accountable
for the use of delegated authority.

Willful Insubordination: Any Division Member who deliberately and/or
intentionally disobeys a lawful order shall be subject to disciplinary action, up
to and including dismissal.

Conflicting Orders: Division Members who are given an otherwise proper
order which is in conflict with a previous directive shall respectfully inform
the superior officer issuing the order of the conflict. If the superior officer
issuing the order does not alter or retract the conflicting order, the order shall
stand. Under these circumstances, the responsibility shall be upon the
superior officer. Division Members shall obey the conflicting order and shall
not be responsible for disobedience of the order previously issued. Division
Members shall not obey any order which would require them to commit any
illegal act. Ifthe legality of the order is in doubt, employees shall request the
supetior officer issuing the order to clarify the order or confer with higher
authority within the Division.

Mission Statement, Vision Statement, Collaborative Agreement and
Code of Ethics: Appendix A of these Rules and Regulations contains the
Division's Mission Statement, Vision Statement, Collaborative Agreement

CHAPTER 1: RULES AND REGULATIONS, Page 5
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1.4.8

1.4.9

1.4.10

1.4.11

1.4.12

of interest with his employment, which conflict cannot be alleviated by said
employee abstaining from actions directly affecting their employment with
the Division. (RSA 21-1:52) In the event that a Division Member is
considering engaging in any political activity, they are cautioned to first
consult with their appointing authority to determine if the activity is
permissible. With regard to political contributions and payments, refer to NH
RSA 664.

Integrity: No Division Member shall, under any circumstances, make any
false official statement or intentional misrepresentation of facts. Any
Division Member who becomes aware that another Division Member has
made a false statement or intentional misrepresentation of facts shall, without
delay, inform his or her Commanding Officer. Any Division Member who
becomes aware that any person has provided false information to a superior,
shall inform the superior as soon as possible.

Civil Affairs: Sworn Division Members shall not involve themselves in an
official capacity in any matter that is purely civil in nature.

Reports and Information: No Division Member shall, without authority,
copy, alter or remove any record, report, evidence or material from any place
within the care, custody and control of the Division of State Police.

1. Division Members shall take all reasonable precautions in the
disposal of old case files to ensure that they are not viewed by the
public. Such files include Division Members' copies of notes,
criminal reports, accident reports, summonses, complaints or any
other papers, recordings and photographs of police activity which
contain personal identifications or police information. If secure
disposal methods such as burning or shredding are not available to
Division Members, materials may be submitted to Headquarters
Support Services Bureau for proper disposal.

Duty Requirements: Sworn Division Members shall take appropriate action
in accordance with Division policy to:

1. Protect life and property,

2. Prevent crime,

3. Detect and arrest violators of the law,

4, Enforce all Federal, State and Local Laws coming within State Police
jurisdiction.

Requests for Assistance: When any person applies for assistance, advice, or
makes a complaint, either by telephone or in person, all pertinent information

CHAPTER I: RULES AND REGULATIONS, Page?7
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1.5.0

1.6.0

1.4.13

1.4.14

1.6.1

1.6.2

1.6.3

will be obtained in an official, courteous manner and will be properly and
judiciously acted upon consistent with established Division procedures.

Division Reports: Division Members shall submit all necessary reports in
proper form, on time and in accordance with established Division Procedures.
Reports submitted by employees shall be accurate. No employee shall
knowingly enter or cause to be entered any inaccurate, false or improper
information.,

Use of Force: In the exercise of their police authority, Sworn Division
Members will use only the force necessary to accomplish lawful objectives.

PERFORMANCE EXPECTATION

Division Members shall maintain sufficient competency to properly perform their
duties and assume the responsibilities of their positions. Division Members shall
perform their duties in a manner which will maintain the highest standards of
efficiency in carrying out the functions and objectives of the Division. Unsatisfactory
performance may be demonstrated by lack of knowledge of the application of laws
required to be enforced; an unwillingness or inability to perform assigned tasks; the
failure to conform to work standards established for the employee's rank, grade, or
position; the failure to take appropriate action on the occasion of a crime, disorder or
other condition deserving police attention; or absence without leave. In addition to
other evidence of unsatisfactory performance, the following will be considered prima
facie evidence of unsatisfactory performance: repeated poor evaluations or a written
record of repeated infractions of rules, regulations, directives or orders of the
Division.

USE OF WEAPONS

Handling Weapons: Sworn Division Members shall handle weapons in
accordance with Division policies.

Notification of Use: If a Sworn Division Member uses a weapon in the
performance of duty he shall immediately notify his Commanding Officer
and in addition within twenty-four hours shall submit a report in writing
which shall be forwarded through the chain of command. When a Sworn
Division Member destroys an animal in accordance with this chapter an
electronic message sent will be acceptable for the purpose of administering
this section. A Sworn Division Member using their weapon during
training/qualification is not required to make notification.

Discharge of Weapon: Division Members shall not be disciplined for the
safe and reasonable use of weapons in the following circumstances:

1. When deadly force is used in accordance with NH RSA 627:5 and
Chapter 41-L (Use of Deadly Force) of the Division's Professional
Standards of Conduct.

CHAPTER 1. RULES AND REGULATIONS, Page8
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1.13.0

1.13.1

1.13.2

1. Each Commanding Officer shall be responsible for the proper care
and maintenance of all uniforms, equipment and vehicles issued to
subordinates. Every Division Member shall be personally responsible
for all state property issued to them or placed in service for their use
or convenience.

2. Whenever equipment or property belonging to the Division is
damaged, lost, or destroyed, the employee to whom it was issued, or
employee using same shall notify his Commanding Officer without
delay. Ifitis determined that such was caused due to negligence or
misuse by the employee, the employee shall be considered negligent
of duty. In addition to any other disciplinary action, the Division
Member may be required to repair or replace the equipment or
property at their own expense.

3. No Division Member shall cause or permit any uniform, equipment,
or vehicle to be modified or otherwise altered without first obtaining
authorization from the Director or his designee.

5. No uniform of any nature or part thereof, nor combination of uniform
and civilian clothing, other than that uniform designated by the
Director, shall be worn by any member of the Division. All uniforms
shall be worn in a manner prescribed by the orders of the Director.

DISCIPLINE

The Director may initiate investigations whenever he deems such action is warranted.

Alleged violations of the Rules and Regulations, or any other directive of the
Division, shall be investigated in accordance with the provisions set forth in the
Professional Standards of Conduct Chapter 26-E, Personnel Complaint/Internal
Affairs-Administrative Investigation Policy and Procedures. Any Division Member
found to have violated any provision of these Rules and Regulations may be subject
to disciplinary action, up to and including dismissal from the Division of State
Police.

Receipt of Complaint: Whenever any Division Member receives a
complaint against the State Police from any source, observes or receives
information from any source that another employee has allegedly violated any
state law, rule, regulation or order of the Division of State Police, they shall
immediately notify their Commanding Officer or supervisor.

Compelled Statements: Division Members will respond to any questions
narrowly and directly related to the matter under investigation unless a
criminal prosecution is contemplated. If such criminal prosecution is
indicated, the Division Member will be afforded their constitutional rights
before any questioning.
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