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ISSUE PRESENTED 

I. Whether the PELRB erred when it concluded that the New 

Hampshire Department of Transportation’s implementation of a 

Commercial Driver’s License medical card requirement as a minimum 

qualification for hire was not a prohibited subject of bargaining? See CR 

248-52; 269-71. 

 
II. Whether the PELRB erred when it concluded that the New 

Hampshire Department of Transportation’s implementation of a 

Commercial Driver’s License medical card requirement as a minimum 

qualification for hire was not a permissive subject of bargaining? See CR 

252-53; 271-76. 
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TEXT OF RELEVANT AUTHORITIES 

N.H. Admin. R., Pub 205.03 Appeal From Decision and Order on 
Rehearing 

 
Appeals from decisions and orders of the board shall be taken to the New 
Hampshire Supreme Court under RSA 541:6 within 30 days after the 
application for rehearing is denied or, if the application is granted, within 30 
days after the decision on rehearing. 

 
RSA 541:6 Appeal 

 
Within thirty days after the application for a rehearing is denied, or, if the 
application is granted, then within thirty days after the decision on such 
rehearing, the applicant may appeal by petition to the supreme court. 

 

RSA 273-A:1 Definitions 
 
In this chapter: 

 
[...] 

 
XI. “Terms and conditions of employment” means wages, hours and other 

conditions of employment other than managerial policy within the 
exclusive prerogative of the public employer, or confided exclusively 
to the public employer by statute or regulations adopted pursuant to 
statute. The phrase “managerial policy within the exclusive 
prerogative of the public employer” shall be construed to include but 
shall not be limited to the functions, programs and methods of the 
public employer, including the use of technology, the public 
employer’s organizational structure, and the selection, direction and 
number of its personnel, so as to continue public control of 
governmental functions. 
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RSA 273-A:5 Unfair Labor Practices Prohibited 
 
I.  It shall be a prohibited practice for any public employer: 

(a)  To restrain, coerce or otherwise interfere with its employees in 
the exercise of the rights conferred by this chapter; 

(b)  To dominate or to interfere in the formation or administration 
of any employee organization; 

(c)  To discriminate in the hiring or tenure, or the terms and 
conditions of employment of its employees for the purpose of 
encouraging or discouraging membership in any employee 
organization; 

(d)  To discharge or otherwise discriminate against any employee 
because he has filed a complaint, affidavit or petition, or given 
information or testimony under this chapter; 

(e)  To refuse to negotiate in good faith with the exclusive 
representative of a bargaining unit, including the failure to 
submit to the legislative body any cost item agreed upon in 
negotiations; 

(f)  To invoke a lockout; 
(g)  To fail to comply with this chapter or any rule adopted under 

this chapter; 
(h)  To breach a collective bargaining agreement; 
(i)  To make any law or regulation, or to adopt any rule relative to 

the terms and conditions of employment that would invalidate 
any portion of an agreement entered into by the public 
employer making or adopting such law, regulation or rule. 
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21-G:9 Powers and Duties of Commissioners  
 
The commissioner shall be the chief administrative officer of the department 
and shall have the following powers and duties: 
 
[…] 

 
II.  To perform the commissioner’s duties, the commissioner shall have 

every power enumerated in the laws, whether granted to the 
commissioner, the department, or any administrative unit of the 
department. In accordance with these provisions, the commissioner 
shall: 
(a) Biennially compile a comprehensive program budget which 

reflects all fiscal matters related to the operation of the 
department and each program and activity of the department. 

(b)  Adopt all rules of the department, whether the rulemaking 
authority delegated by the legislature is granted to the 
commissioner, the department, or any administrative unit or 
subordinate official of the department. All rules shall be 
adopted pursuant to RSA 541-A, unless specifically and 
explicitly exempted by law. The provisions of this 
subparagraph shall control existing legislative enactments 
unless the provisions of RSA 21-H through RSA 21-P that 
created the department specifically and clearly confer 
rulemaking authority on an administrative unit or a subordinate 
official. The provisions of this subparagraph shall also apply to 
subsequent legislative enactments unless such enactments are 
contained in RSA 21-H through RSA 21-P or are specifically 
exempted from the application of the provisions of this 
subparagraph by language expressly referring to this 
subparagraph. For the purposes of this subparagraph, 
“commissioner of the department of education” means the state 
board of education. 

(c)  Exercise general supervisory and appointing authority over all 
department employees, subject to applicable personnel statutes 
and rules. 
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(d)  Delegate authority to subordinates as the commissioner deems 
necessary and appropriate, except that rulemaking authority 
shall not be delegated. The commissioner shall provide by 
delegation for a division director to exercise all authority of the 
commissioner in the commissioner’s absence. All such 
delegations shall be made in writing, shall be disseminated to 
all division directors, shall clearly delineate the authority 
delegated and the limitations thereto, and shall be kept on file 
in the commissioner's office. 

(e)  Adopt practices which will improve the efficiency of the 
department and the provision of services to the citizens of the 
state. 

(f)  Provide cooperation, at the request of the heads of 
administratively attached agencies, in order to: 
(1)  Minimize or eliminate duplication of services and 

jurisdictional conflicts; 
(2)  Coordinate activities and resolve problems of mutual 

concern; and 
(3)  Resolve by agreement the manner and extent to which 

the department shall provide budgeting, recordkeeping 
and related clerical assistance to administratively 
attached agencies. 

(g)  Give bond, and require division directors to give bond, to the 
state as specified in RSA 93-B. 

(h)  Where functions of departments overlap or a function assigned 
to one department could better be performed by another 
department, a commissioner shall recommend. 
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21-L:2 Establishment; General Functions 
 
I.  There is established the department of transportation, an agency of the 

state under the executive direction of a commissioner of 
transportation. 

II.  The department of transportation, through its officials, shall be 
responsible for the following general functions: 
(a)  Planning, developing, and maintaining a state transportation 

network which will provide for safe and convenient movement 
of people and goods throughout the state by means of a system 
of highways, railroads, air service, mass transit, and other 
practicable modes of transportation, in order to support state 
growth and economic development and promote the general 
welfare of the citizens of the state. 

(b)  Performing any regulation of transportation activities required 
by law which is not within the jurisdiction of another state 
agency. 
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STATEMENT OF FACTS AND THE CASE 

The State of New Hampshire Department of Transportation (“State” 

or “Department”) is a public employer within the meaning of RSA 273-

A:1, X and the State Employees’ Association of NH, SEIU Local 1984 

(“SEA”) is the certified representative for certain Department employees, 

including those employees at issue in this matter. SO 50.1 The parties’ most 

recent collective bargaining agreement (“CBA”) expired on June 30, 2019, 

but the contract contained an automatic extension, or “evergreen” clause, 

and as such, the 2018-2019 contract remains in force until a new contract is 

agreed upon. SO 50; In re N.H. Dep’t of Safety, 155 N.H. 201, 203 (2007).  

On April 4, 2019, the Department issued a memorandum outlining 

changes to the minimum qualifications for the following positions: 

Highway Maintainer I, II, and III; Assistant Highway Patrol Foreman; 

Highway Patrol Foreman; Construction Foreman; and Maintenance 

Supervisor/Supervisor III. SO 51; 63-65. These changes went into effect 

April 12, 2019, and directed that new hires and/or employees must possess 

a Medical Examiner’s Certificate (“CDL medical card”) at the time of hire 

and for any position change (“i.e. promotion, demotion, lateral, temporary 

promotion”) into the above positions. SO 52; 63-65. The affected positions 

include employees that maintain Commercial Driver’s Licenses (“CDL”) 

and operate large equipment and vehicles, for example, ten-wheeled dump 

                                            
1 References to the record are cited as follows: 
“CR___” refers to the Certified Record and page number; 
“PA___” refers to the appendix to the petition for original jurisdiction and page number; 
“SO___” refers to the documents appended to this brief and page number—these 
documents are relevant documents that are also included in the certified record. 
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trucks with front plows, wing plows, and material spreaders that plow and 

treat snow and ice on the highways throughout the State. CR 200-225. The 

Department issued this memorandum unilaterally without first bargaining 

with the SEA. SO 51. 

CDL medical cards are issued by a federally approved physician 

after a medical examination. SO 50; 49 C.F.R. § 391.43. The physician 

examines the driver for certain conditions that may interfere with a driver’s 

ability to control and drive a commercial motor vehicle safely, including 

impairment to limbs, diabetes, cardiovascular illness, respiratory function, 

high blood pressure, muscular or vascular disease, epilepsy, and impaired 

vision, as specified by the Federal Motor Carrier Safety Administration 

(“FMCSA”). 49 C.F.R. § 391.41(b). The CDL medical card certifies that a 

driver is physically qualified to operate large commercial vehicles. SO 50; 

49 C.F.R. § 391.43(g)(2). A CDL medical card is issued for a specified 

period of time, which may last for up to two years and is dependent upon 

the employee’s medical condition. SO 50. The FMCSA requires all CDL 

holders to obtain a CDL medical card, but exempts state departments of 

transportation from this federal mandate. SO 50. Nevertheless, for some 

time FMCSA has discussed removing the exemption for state departments 

of transportation. SO 71-72. The Department instituted the CDL medical 

card requirement to promote the safety of the travelling public and the 

health of the Department’s CDL drivers. SO 51; 72. Even SEA members 

recognize the enhanced safety benefits CDL medical cards can provide. SO 

67 (“And there was also—we felt like that, you know, that we understood 

the State’s perspective and we understood that they were looking to have 

the safe drivers, etcetera.”). 
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The only language in the SEA’s Collective Bargaining Agreement 

regarding CDL medical cards is contained in the Department’s sub-unit 

contract which states as follows: “Employees defined in paragraph (a.) 

above2 who obtain and maintain a valid CDL medical card and provide an 

acceptable copy to the NHDOT’s Driver Qualifications Specialist shall 

receive an additional ten dollars ($10) per week in accordance with the 

above provisions.” SO 78. This provision of the contract further specifies 

that the stipend is paid “from the pay period that includes the first day in 

November through the pay period that includes the last day of March each 

year.” SO 78. Matthew Newland, the former State Manager of Employee 

Relations, testified that this stipend was implemented  to help offset the 

costs of the examination required to obtain a medical card. SO 75-76. 

As set forth in the Department’s April 4, 2019 memorandum, the 

CDL medical card requirement did not impact current employees unless 

those employees left their position (i.e., by demotion, promotion, lateral 

transfer, and temporary promotion). SO 52. The memorandum did impact 

all newly hired employees, who were now required to obtain the CDL 

medical card in order to be certified for the affected positions. SO 64. No 

employee had been terminated as a result of the CDL medical card 

requirement. SO 74. The SEA declined to bargain the impacts of the CDL 

medical card requirement. SO 68-70. 

On April 30, 2019, the SEA filed an unfair labor practice complaint 

with the Public Employee Labor Relations Board (“PELRB” or “Board”) 

                                            
2 Employees who are determined by the Employer to be routinely engaged in winter 
maintenance and ancillary activities and are on the Employer’s winter maintenance call out 
list. 
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alleging that the State failed to negotiate a mandatory subject of bargaining 

and improperly implemented a unilateral change in the terms and 

conditions of employment for covered State employees.  The SEA claimed 

that the State violated RSA 273-A:5, I(a), (e), (g), and (h). CR 1. The SEA 

requested that the PELRB prohibit the Department from requiring 

employees to maintain CDL medical cards, order the Department to reverse 

pay adjustments related to medical cards, order the Department to follow 

Article 43.11(c) of the parties’ CBA, and require the Department to bargain 

in good faith. CR 5. On May 1, 2019, the SEA amended its complaint to 

withdraw its request to reverse pay adjustments related to the CDL medical 

cards. CR 7. On September 9, 2019, the SEA again amended its complaint 

to withdraw its allegation that the State breached the CBA under RSA 273-

A:5, I(h), leaving only the claims that the State violated RSA 273-A:5, I(a) 

(restrain, coerce, or otherwise interfere with employees in the exercise of 

rights conferred by RSA 273-A); RSA 273-A:5, I(e) (refusal to negotiate in 

good faith); and RSA 273-A:5, I(g) (failure to comply with RSA 273-A or 

any rule adopted by RSA 273-A). SO 49. 

 The PELRB held a hearing on February 18, 2020. CR 64. The Board 

heard testimony from: 

 Jonathan Hebert-SEA Chapter 3 President and Steward;  

 Daniel Brennan-SEA Chapter 17 Vice President and Steward;  

 Randy Hunneyman-statewide Executive Branch Negotiator for 
the SEA;  

 Alexis Martin-Administrator of the Department’s Bureau of 
Human Resources; and  
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 Matthew Newland-former Manager of Employee Relations for 
the State of New Hampshire.  

CR 299-300; 323-24; 349; 361; 388. The Board also took several 

documents into evidence. CR 77. After hearing testimony and accepting 

evidence, the Board asked the parties to file briefs addressing legal issues. 

CR 403. On March 13, 2020, the parties submitted post-hearing 

memoranda to the PELRB. CR 235-254. The PELRB issued its Order on 

June 23, 2020 holding that, pursuant to Appeal of State,3 the Department 

committed an unfair labor practice when it unilaterally imposed a CDL 

medical card requirement on current Department employees because it was 

a mandatory subject of bargaining. SO 59. 

On July 23, 2020, the State filed a Motion for Rehearing/ 

Reconsideration pursuant to N.H. Admin. R. Pub 205.02 and RSA 541:3. 

PA 31. The Department argued that RSA 273-A:1, XI is a viable source of 

exclusive managerial authority regarding the selection of its personnel, but 

also that RSA 21-G:9, II(c) reserves to the Commissioner of the 

Department the exclusive authority to “[e]xercise general supervisory and 

appointing authority over all department employees.” PA 32. The 

Department further argued that even if setting minimum job qualifications 

was not reserved exclusively to the managerial authority of the State, the 

CDL medical card requirement is at most a permissive subject of 

bargaining and the State was not obligated to bargain prior to its 

implementation. PA 34. The Department contended that the PELRB solely 

focused on the SEA’s interests in bargaining the CDL medical card, 

                                            
3 Appeal of the State of New Hampshire, 138 N.H. 716 (1994). 
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ignoring the State’s—and the public’s—interest in the selection of a healthy 

workforce that is fit to drive large commercial vehicles. PA 35-36. Further, 

the Department noted that it was not within the PELRB’s power to 

substitute its judgment for the State’s in determining the suitability of its 

policy to achieve a healthy workforce. PA 36. Finally, the Department 

contended that the impacts of the CDL medical card requirement on 

employees, such as the added cost of the requirement, are items that may be 

impact bargained by the SEA. PA 37. For these reasons, the CDL medical 

card requirement was merely permissive and the State was not required to 

bargain before implementation.  

The SEA filed its Response to the State’s Motion for 

Rehearing/Reconsideration on July 30, 2020. PA 41. The SEA argued that 

RSA 273-A is not sufficient to establish a prohibited subject of bargaining. 

PA 41. The SEA further argued that the CDL medical card requirement was 

not a permissive subject of bargaining because it primarily affects the terms 

and conditions of employment, namely, wages. PA 42.  

On August 18, 2020, the Board denied the State’s Motion for 

Rehearing/Reconsideration. SO 61. On September 17, 2020, the State filed 

a Notice of Appeal pursuant to Sup. Ct. R. 10, which the Court accepted on 

October 30, 2020.  
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SUMMARY OF THE ARGUMENT 

Selection criteria are prohibited subjects of bargaining, and the 

Board erred as a matter of law when it held that the Commissioner did not 

retain exclusive managerial authority to set minimum qualifications for 

hire. RSA 273-A:1, XI is a clear statutory source of exclusive managerial 

authority. The Board relied upon Appeal of City of Nashua Board of 

Education, 141 N.H. 768 (1997) (“Appeal of City of Nashua”) in 

concluding that an employer must provide a statutory source independent of 

RSA 273-A:1, XI to establish exclusive managerial authority. Appeal of 

City of Nashua incorrectly interpreted RSA 273-A:1, XI. Therefore, this 

Court should rule that the definition of “managerial policy within the 

exclusive prerogative of the public employer” contained in RSA 273-A:1, 

XI is sufficient to establish a statutory basis for exclusive managerial 

authority, and overrule Appeal of City of Nashua. Further, the Board erred 

as a matter of law when it determined that RSA 21-G:9, which outlines the 

statutory responsibilities of State of New Hampshire agency 

commissioners, is also not a source of exclusive managerial authority. The 

statute mandates that commissioners shall “[e]xercise general supervisory 

and appointing authority over all department employees.” RSA 21-G:9, 

II(c). Thus, two statutory grants of exclusive managerial authority exist to 

enable the Department to implement selection criteria unilaterally. The 

Board erred as a matter of law when it held that the CDL medical card 

requirement is not a prohibited subject of bargaining. 

Even if the CDL medical card requirement is not a prohibited subject 

of bargaining, it is at most permissive and not mandatory. The PELRB 
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employed the incorrect standard and failed to justly consider the 

Department’s broad managerial policy interests, focusing solely on the 

resulting impacts to the terms and conditions of employment. The Board 

failed to adequately weigh the evidence when it did not consider impact 

bargaining as the appropriate remedy to address subsequent burdens on 

terms and conditions of employment as a result of implementation of broad 

managerial policy. As such, the PELRB mandated bargaining where it 

should have been, at most, permissive, and its order is unjust and 

unreasonable. The PELRB’s error is significant because it forces the State 

to bargain an issue that is reserved exclusively to the managerial powers of 

the State, unlawfully limits the Department’s authority to set minimum 

qualifications for its employees, and obstructs the Department’s efforts to 

ensure that state employees operating large equipment—such as highway 

snow removal vehicles—do not present an avoidable risk to the public.   
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STANDARD OF REVIEW 

The Court’s review of PELRB decisions is governed by RSA 541. 

RSA 273-A:14. “Pursuant to RSA 541:13 (2007), [the Court] will not set 

aside the PELRB’s order except for errors of law, unless [the Court is] 

satisfied, by a clear preponderance of the evidence, that it is unjust or 

unreasonable.” Appeal of Professional Fire Fighters of Hudson, IAFF 

Local 3154, 167 N.H. 46, 51 (2017). The PELRB’s findings of fact are 

presumed prima facie lawful and reasonable. RSA 541:13. “In reviewing 

the PELRB’s findings, [the Court’s] task is not to determine whether [the 

Court] would have found differently or to reweigh the evidence, but, rather, 

to determine whether the findings are supported by competent evidence in 

the record.” Fire Fighters of Hudson, 167 N.H. at 51. “[The Court] 

review[s] the PELRB’s rulings on issues of law de novo.” Id. 
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ARGUMENT 

I. THE CDL MEDICAL CARD REQUIREMENT IS A 
PROHIBITED SUBJECT OF BARGAINING. 

The Board erred as a matter of law when it determined that a 

minimum qualification for employment is not a permissive subject of 

bargaining.  

In collective bargaining, a subject or proposal may fall into one of 

three categories: mandatory, permissive, or prohibited. Appeal of the State 

of New Hampshire, 138 N.H. 716, 722 (1994) (“Appeal of State”). An 

employer may not bargain a prohibited subject of bargaining; an employer 

may—but is not obligated to—bargain a permissive subject; an employer 

must bargain a mandatory subject. Id. at 721-22. This court has set forth 

three elements to consider when deciding whether a subject of bargaining is 

mandatory, permissive, or prohibited: (1) does the constitution, a statute, or 

a statutorily adopted regulation reserve the subject to the exclusive 

managerial authority of the public employer; (2) does the subject primarily 

affect the terms and conditions of employment, rather than matters of broad 

managerial policy; and (3) does the subject interfere with the public control 

of governmental functions. Id. at 722. If the proposed subject is reserved to 

the exclusive managerial authority of the public employer under element 

one, then the proposal is a prohibited subject of bargaining and the 

employer cannot bargain the issue. Id. at 723. If the proposal primarily 

affects matters of broad managerial policy or if the proposal interferes with 

public control of governmental functions under elements two and three, the 

proposal is merely permissive, meaning the public employer may, at its 
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discretion, bargain the issue. Id. To be a mandatory subject of bargaining, 

the subject must satisfy three conjunctive elements: it must not be reserved 

to exclusive managerial authority, it must primarily affect terms and 

conditions of employment, and it must not interfere with the public control 

of government function. Id. All three elements must be met to compel 

bargaining.  

The Board erred as a matter of law when it found that the CDL 

medical card requirement was not a prohibited subject of bargaining. RSA 

273-A:1, XI makes clear that a public employer maintains the exclusive 

authority in the “selection, direction and number of its personnel,” which, 

as detailed below, must include the establishment of a minimum 

qualification for employment. Further, the Commissioner of the 

Department is required to “[e]xercise general supervisory and appointing 

authority over all department employees.” RSA 21-G:9, II(c). As such, the 

requirement that employees hold a CDL medical card to certify for 

employment in certain positions is reserved to the exclusive managerial 

authority of the State by statute and constitutes a prohibited subject of 

bargaining.  

 
A. The Court should overrule Appeal of City of Nashua and 

hold that RSA 273-A:1, XI provides a statutory basis for 
exclusive managerial authority in the selection of 
employees. 

 
RSA 273-A:1, XI confers exclusive managerial authority to the 

public employer in the “selection, direction and number of its personnel.” 

Setting minimum qualifications for a particular position is an integral 

aspect of the “selection” of personnel contained in RSA 273-A:1, XI such 
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that it must be an exclusive managerial right. See F.O.P. Rose of Sharon 

Lodge No. 3 v. Pennsylvania Lab. Rels. Bd., 729 A.2d 1278, 1281 (Pa. 

Commw. Ct. 1999) (“We agree with the Board that a change in the 

minimum requirements for promotion relates directly to the City’s 

managerial prerogative in selection and direction of personnel and is not 

subject to mandatory bargaining under Act 111.”). Here, the State directed 

that certain operators obtain a CDL medical card prior to position change 

through a change to the classification and supplemental job description. SO 

63-65. In short, the Department established a minimum qualification for 

employment. See N.H. Admin. R. Per 102.41 (defining minimum 

qualifications as “the requirements for education, experience, licensure, 

bona fide occupational qualifications or other special requirements 

established on the class specification and supplemental job description for a 

given class.”).  

It is vitally important that the State retain its exclusive managerial 

authority to set selection criteria of personnel. Selection criteria allow the 

State to set the minimum standards and criteria for hire. This, in turn, 

ensures that employees are fit to hold the jobs that keep the government 

functioning. In fact, in instances of layoff, minimum qualifications are the 

sole method of ensuring a qualified person is employed by the State. Per 

Article 16.10(3) of the CBA, SEA members have the right to “bump” less 

senior employees within the same division if they are “qualified for the 

position of the employees who is to be displaced.” In the event of a layoff, 

minimum qualifications established by the State are the only means to 

ensure an employee who exercises his or her rights under Article 16.10 is 

qualified. Thus, the setting of minimum qualifications for employment is an 
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integral facet of the selection of personnel, and is a prohibited subject of 

bargaining because it is reserved to the exclusive managerial authority of 

the Department by RSA 273-A:1, XI.  

The PELRB, relying upon Appeal of City of Nashua, found that “[a]s 

to the first part of the test, the ‘by statute’ reference contained in the RSA 

273-A:1, XI phrase ‘managerial policy … confided exclusively to the 

public employer by statute’ means a statute other than RSA 273-A:1, XI.” 

SO 54; PA 24) (emphasis in original). Appeal of City of Nashua holds that 

parties must cite to statute or constitutional provision or valid regulation 

independent of RSA 273-A:1, XI to demonstrate exclusive managerial 

authority. 141 N.H. at 774. In that decision, the Court “reject[ed] the city’s 

bootstrapping attempt to utilize the statutory managerial policy exception as 

the statute that determines the scope and applicability of the managerial 

policy exception.” Id. The Court, however, provided no further explanation 

why the statute that defines “managerial policy within the exclusive 

prerogative of the public employer” cannot define the scope and 

applicability of exclusive managerial authority.  

While the Court cited to Appeal of State for support, that decision 

does not explicitly hold that RSA 273-A:1, XI cannot provide a statutory 

basis for exclusive managerial authority. To the contrary, Appeal of State 

expressly cites to RSA 273-A:1, XI when discussing exclusive managerial 

authority. Appeal of State, 138 N.H. at 722 (“First, to be negotiable, the 

subject matter of the proposed contract provision must not be reserved to 

the exclusive managerial authority of the public employer by the 

constitution, or by statute or statutorily adopted regulation.” (citing RSA 

273-A:1, XI)). Thus, the Appeal of City of Nashua Court erred when it held 
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that RSA 273-A:1, XI could not provide a statutory basis for the exclusive 

managerial authority of the public employer, and in relying on Appeal of 

State for that proposition. This appeal offers this Court the opportunity to 

correct that error by overruling Appeal of City of Nashua.   

A proper construction of RSA 273-A:1, XI reveals the error in the 

Appeal of City of Nashua decision. In matters involving statutory 

interpretation, the “goal is to apply statutes in light of the legislature’s 

intent in enacting them, and in light of the policy sought to be advanced by 

the entire statutory scheme.” State Employees Ass’n of N.H., SEIU, Local 

1984 v. N.H. Div. of Personnel, 158 N.H. 338, 343 (2009) (quotation and 

citation omitted). The statute must be interpreted according to the plain and 

ordinary meaning of the words used, “for the words used in the statute are 

the best indication of legislative intent.” Appeal of Richards, 134 N.H. 148, 

161 (1991) (citation omitted). It is also a fundamental principal that a 

statute must not be construed in a manner that would produce an absurd 

result. Petition of Poulicakos, 160 N.H. 438, 444 (2010).  

In drafting and enacting RSA 273-A:1, XI, the legislature expressly 

provided that a public employer maintains unilateral authority over certain 

enumerated subjects in order “to continue public control of governmental 

functions.” RSA 273-A:1, XI. The legislature categorized employment 

matters over which the employer has unilateral control as “managerial 

policy within the exclusive prerogative of the public employer.” Id. 

(emphasis added). “Exclusive” means “excluding or having power to 

exclude” or “limiting or limited to possession, control, or use by a single 

individual or group.” Merriam–Webster’s Collegiate Dictionary (11th ed. 

2012). The legislature described those matters within the employer’s 
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“exclusive prerogative” to “include but shall not be limited to the functions, 

programs and methods of the public employer, including the use of 

technology, the public employer’s organizational structure, and the 

selection, direction and number of its personnel, so as to continue public 

control of governmental functions.” RSA 273-A:1, XI. Thus, only a public 

employer may exercise authority over the statutorily enumerated core roles 

of an agency: its functions, programs, and methods; organizational 

structure; and selection, direction, and number of personnel. As detailed 

above, minimum qualifications must fall within the public employer’s 

authority to select its personnel. 

Further, RSA 273-A:1, XI excludes from the definition of terms and 

conditions of employment—which are traditionally mandatory subjects of 

bargaining—“managerial policy within the exclusive prerogative of the 

public employer, or confided exclusively to the public employer by statute 

or regulations adopted pursuant to statute.” Id. (emphasis added). The use 

of the disjunctive “or” in the statute clearly contemplates that subjects that 

are “managerial policy within the exclusive prerogative of the employer” 

are distinct and independent from subjects “confided exclusively to the 

public employer by statute or regulations adopted pursuant to statute,” and 

both may independently confer exclusive managerial authority to a public 

employer. See State v. Roth, 142 N.H. 483, 485 (1997) (“The legislature’s 

use of the disjunctive ‘or’ indicates that the legislature considers suspended 

sentences and deferred sentences to be distinct sentencing options.”). The 

ruling in Appeal of City of Nashua ignores entirely the actual statutory 

language of RSA 273-A:1, XI and its necessary effect, and creates an 

illogical scheme, contrary to the statutory language, in which “managerial 



27 

 

policy within the exclusive prerogative of the public employer” is not 

exclusive. The setting of a minimum qualification for hire, such as a CDL 

medical card, fits squarely within the statutory language of the “selection” 

or personnel, and must be reserved to the State’s exclusive managerial 

authority as defined by the statute. Thus, the Appeal of City of Nashua 

Court erred when it decided that RSA 273-A:1, XI cannot provide a 

statutory basis for exclusive managerial authority. 

If the Court finds that Appeal of City of Nashua is incorrectly 

decided, the Court must then determine whether the doctrine of stare decisis 

compels overruling. See State v. Quintero, 162 N.H. 526, 539 (2011) 

(“Upon determining that a case was poorly reasoned, the court then invokes 

the four stare decisis factors to decide whether to adhere to the precedent or 

overrule it, but the ‘well-reasoned’ inquiry is not itself part of the 

analysis.”). “Stare decisis, the idea that today’s Court should stand by 

yesterday’s decisions, commands great respect in a society governed by the 

rule of law, and [the Court does] not lightly overrule a prior opinion.” 

Seacoast Newspapers, Inc. v. City of Portsmouth, 173 N.H. 325, 333 (2020) 

(quotations and citations omitted). The Court will only overturn a prior 

decision when “the ruling has come to be seen so clearly as error that its 

enforcement was for that very reason doomed.” Id. (quotations and citations 

omitted). The Court considers four factors in its stare decisis analysis: “(1) 

whether the rule has proven to be intolerable simply by defying practical 

workability; (2) whether the rule is subject to a kind of reliance that would 

lend a special hardship to the consequence of overruling; (3) whether 

related principles of law have so far developed as to have left the old rule 

no more than a remnant of abandoned doctrine; and (4) whether facts have 
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so changed, or come to be seen so differently, as to have robbed the old rule 

of significant application or justification.” Id. (citing Ford v. N.H. Dep’t of 

Transp., 163 N.H. 284, 290 (2012)). Although all factors are weighed, no 

one factor is dispositive. Id. Here, the stare decisis factors weigh in favor of 

overruling Appeal of City of Nashua. 

First, the ruling in Appeal of City of Nashua does not work 

practically. At the outset, a decision that incorrectly interprets statutory 

language to an end that contradicts the legislature’s intent, as expressed in 

the legislature’s own words, is by definition not workable. By construing a 

statute to mean something that it does not, the Appeal of City of Nashua 

decision imposes a limitation on public employers that the legislature, by 

the language it employed in RSA 273-A:1, XI, never intended. The 

decision interferes with the operation of the public employer vis-à-vis the 

public employee that the legislature set forth by statute. Decisional law 

irreconcilable with statutory language is inherently unworkable. 

In addition, in order to exert managerial authority over traditional 

managerial subjects such as functions, programs and methods, 

organizational structure, and the selection, direction, and number of 

personnel, a public employer must seek a statutory grant from the 

legislature or create a rule that must encompass a vast number of potential 

situations. Conveniently, RSA 273-A:1, XI already pinpoints which 

subjects the legislature considers in the “exclusive prerogative of the public 

employer.” By its own words, the legislature specifically intended to 

include “the functions, programs and methods of the public employer, 

including the use of technology, the public employer’s organizational 

structure, and the selection, direction and number of its personnel” in the 
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meaning of “managerial policy within the exclusive prerogative of the 

public employer.” RSA 273-A:1, XI. As described above, the statute is 

clear that the subjects included in RSA 273-A:1, XI are not merely a 

permissive subject of bargaining, as the Court in Appeal of City of Nashua 

attempts to define them. The subjects are unmistakably reserved to the 

exclusive prerogative of the public employer.  

The exclusivity of these subjects is critical to promote the core 

functioning of a public agency. “Statutes exist which, in spite of the duty to 

bargain under RSA chapter 273-A, deprive the employer of the statutory 

authority to agree to certain subjects.” Appeal of City of Concord, 139 N.H. 

277, 280-81 (1994) (citation omitted), see also Town of North Kingston v. 

International Ass’n of Firefighters, Local 1651 AFL-CIO, 107 A.3d 304, 

313 (R.I. 2015) (“[T]here are certain matters that may not be bargained 

away by a public employer. A public employer may not bargain away its 

statutory duties. Likewise, it is a basic rule of law that public employers are 

not at liberty to bargain away their powers and responsibilities with respect 

to the essence of their mission. … This prohibition can even hold true 

notwithstanding the fact that action taken related to the employer’s mission 

or pursuant to a statutory obligation may impact something that is 

otherwise a mandatory subject of collective bargaining.”) (citations and 

quotations omitted). RSA 273-A:1, XI is a statute in which the legislature 

explicitly names subjects that are so inherent to the inner workings of a 

public agency that they are exclusively reserved to the public employer and 

prohibited from bargaining. By reserving certain topics to the exclusive 

control of the public employer, the terms of these important policies must 

not altered by union negotiations or the notions of an arbitrator. Public 
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agencies must be able to exert sole power over certain vital subjects so that 

they can “continue public control of governmental functions.” RSA 273-

A:1, XI. To read RSA 273-A:1, XI any other way contradicts the plain 

language of the statute and markedly limits public employer managerial 

authority. Thus, by severely restricting the topics that are reserved to the 

exclusive authority of the public employer, the Appeal of City of Nashua 

Court’s ruling has defied practical workability. 

Second, there is no special reliance on this ruling. It is apparent that 

the Court and PELRB have relied on this ruling for its precedential value, 

as further addressed below, but there is no reliance that would lead to a 

special hardship on public employers or unions. “Reliance interests are 

most often implicated when a rule is operative in the commercial law 

context … where advance planning of great precision is most obviously a 

necessity.” Seacoast Newspapers, Inc. v. City of Portsmouth, 173 N.H. at 

333 (citations and quotations omitted) (alterations in original). Here, no 

such interest is present, and it cannot plausibly be argued that any reliance 

has built up around Appeal of City Nashua that overruling it would 

undermine. 

Third, there is some support in New Hampshire jurisprudence for 

overruling Appeal of City of Nashua, weighing factor three in favor of the 

State. Almost immediately after deciding Appeal of City of Nashua, this 

Court in Appeal of Pittsfield School District moved away from the holding 

and considered RSA 273-A:1, XI as a potential source of managerial 

authority, particularly the “selection” and “direction” language contained in 

the statute. Appeal of Pittsfield School District, 144 N.H. 536, 539-40 

(1999). Just two years after deciding Appeal of City of Nashua, the Court 
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observed that RSA 273-A:1, XI may define the scope of exclusive 

managerial authority. Id. In re White Mountain Regional School District, 

decided by the Court in 2006, also contemplated RSA 273-A:1, XI as a 

potential source of exclusive managerial authority. 154 N.H. 136, 141 

(2006) (“In order for a proposal to be a prohibited subject of bargaining, 

and therefore fall under the managerial policy exception, the subject matter 

of the proposal must be reserved to the exclusive managerial authority of 

the public employer by the constitution, or by statute or statutorily adopted 

regulation. … RSA 273-A:1, XI does not expressly except from bargaining 

teacher evaluation and performance review procedures. The renewals with 

reservations and required improvement plans do not involve procedures for 

hiring teachers or the standards by which teacher improvement will be 

assessed and therefore do not affect matters of managerial policy.”) 

(citation omitted) (emphasis added). Additionally, in 2017, then-Chief 

Justice Lynn appeared ready to reexamine the decision in Appeal of City of 

Nashua, but the parties had not provided a stare decisis analysis or asked 

the Court to revisit that decision. Appeal of Nashua School District, 170 

N.H. 386, 333 (2017). While the Court distinguished Appeal of City of 

Nashua and found that there existed no unfair labor practice on other 

grounds, Chief Justice Lynn stated, “Although we are thus bound to adhere 

to [the Appeal of City of Nashua decision], we are under no obligation to 

expand [its] reach.” Id. The Court also recognized the existence of 

“management prerogatives pursuant to RSA 273-A:1, XI.” Id. at 397.  

In further support factor three, the issue of exclusive managerial 

authority was not robustly discussed in Appeal of City of Nashua, and there 

are a dearth of ensuing cases that advance the law on this issue. The Court 
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“owe[s] somewhat less deference to a decision that was rendered without 

benefit of a full airing of all the relevant considerations.” See State v. 

Duran, 158 N.H. 146, 155 (2008). The Appeal of City of Nashua Court 

offered very little explanation, performed no statutory interpretation, and 

cited to a prior case that did not support the proposition attributed to it. 

Subsequent cases have relied upon Appeal of City of Nashua’s two-

sentence conclusory holding for the premise that RSA 273-A:1, XI cannot 

be a statutory source of managerial authority.4 As in Appeal of City of 

Nashua, not one of these subsequent cases has reviewed the language of the 

statute or provided an analysis explaining why the definition contained in 

RSA 273-A:1, XI fails to adequately define exclusive managerial authority. 

The lack of examination of Appeal of City of Nashua in subsequent 

decisions that have simply relied on it uncritically further demonstrates the 

need to reexamine and revise the Court’s decision in Appeal of City of 

Nashua. 

The fourth stare decisis consideration—whether facts have so 

changed, or come to be seen so differently, as to have robbed the old rule of 

significant application or justification—is not squarely at issue here. Yet it 

is worth considering that, without support or rigorous analysis, Appeal of 

City of Nashua severely restricted prior factual scenarios that the Court 

deemed within a public employer’s exclusive managerial authority. Prior to 

Appeal of City of Nashua, this Court explicitly acknowledged that “[a]t 

stake in public collective bargaining is the continued operation of State 

                                            
4 See Appeal of Strafford County Sheriff’s Office, 167 N.H. 115, 121 (2014); Appeal of 
Town of North Hampton, 166 N.H. 225, 230 (2014); In re Hillsboro-Deering School Dist., 
144 N.H. 27, 32 (1999).  
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government.” State Employees’ Ass’n of N.H., Inc. v. N.H. Public Employee 

Labor Relations Bd., 118 N.H. 885, 890 (1978), overruled on other grounds 

by Appeal of State, 138 N.H. 716 (1994). Due to the potential for 

deleterious consequences on the operation of State government, the Court 

held that the “PELRB properly gave a broad definition of ‘managerial 

policy within the exclusive prerogative of the public employer.’” State 

Employees’ Ass’n of N.H., Inc., 118 N.H. at 890, citing RSA 273-A:1, XI. 

However, since the Court’s decision in Appeal of City of Nashua, public 

employers have only been found to retain exclusive managerial authority in 

one case. See In re New Hampshire Troopers Ass’n, 145 N.H. 288 (2000). 

The interpretation of exclusive managerial prerogative under RSA 273-A:1, 

XI has over time become so restrictive that it puts at risk the continued 

public control of governmental functions.  This case, in which the PELRB 

prohibits the State from implementing a small change in the minimum 

qualifications of certain commercial vehicle operators—one that all sides 

seem to appreciate from a public safety perspective—underscores the 

severe limitations that have resulted from Appeal of City of Nashua, which 

gave no indication that it intended such a sweeping reach.  

For the reasons stated above, the four stare decisis factors weigh in 

favor of the State. The Court should overturn the ruling in Appeal of City of 

Nashua and hold that RSA 273-A:1, XI may confer a statutory basis for 

exclusive managerial authority to public employers. 

The State clearly acted within is exclusive managerial authority 

when it implemented the CDL medical card requirement. By the plain 

meaning of the statute, RSA 273-A:1, XI reserves to the State exclusive 

control of the selection and direction of its personnel. Here, the State 
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implemented selection criteria for employees, namely, CDL medical cards. 

By requiring proof of a CDL medical card every time an employee changes 

position, the State ensures that, at least at the time of hire or position 

change, its CDL drivers are safe on the road. In exercising its selection 

authority, the State made a policy decision to place a premium on drivers 

who were deemed medically fit to drive large vehicles, in turn promoting 

the health of employees and the security of the travelling public. This 

policy decision and implementation of selection criteria falls squarely 

within the Department’s exclusive managerial rights. The PELRB erred as 

a matter of law when it decided RSA 273-A:1, XI was not a source of 

exclusive managerial authority for the State. The Court should overrule 

Appeal of City of Nashua, reverse the Board’s decision, and dismiss the 

unfair labor practice complaint. 

 
B. RSA 21-G:9 provides an additional statutory basis for the 

exclusive managerial authority of the State in 
implementing the CDL medical card requirement. 

Regardless of Appeal of City of Nashua, RSA 21-G:9 provides an 

additional statutory basis for the Department to exercise exclusive 

managerial authority over the selection of its employees. The key powers 

and duties of the commissioners of every department in the State are laid 

out in RSA 21-G:9. The statute provides in part: 

The commissioner shall be the chief administrative officer of 
the department and shall have the following powers and duties:  
 
[…] 
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II. To perform the commissioner’s duties, the commissioner 
shall have every power enumerated in the laws, whether 
granted to the commissioner, the department, or any 
administrative unit of the department. In accordance with 
these provisions, the commissioner shall: 
 
[…] 
 
(c) Exercise general supervisory and appointing authority 
over all department employees, subject to applicable 
personnel statutes and rules. 

 
RSA 21-G:9, II(c) (emphasis added). The legislature mandated that the 

Department’s Commissioner exercise supervisory control and appointing 

authority over all department employees. Within this appointing authority is 

the duty to set minimum selection criteria. Under the State’s Rules of 

Personnel, an appointing authority is responsible for developing and 

updating a supplemental job description (“SJD”) for agency employees. 

N.H. Admin. R. Per 301.03. The SJD must include “[a] section specifying 

the minimum qualifications for the position consistent with the class 

specification, including the minimum formal education, specific job 

experience and any licensure or certification requirements for entry into the 

position.” N.H. Admin. R. Per 301.03(d)(8). Thus, the Department cannot 

exercise that supervisory and appointing authority if it cannot establish the 

minimum qualifications against which to appoint an applicant. Selection 

criteria are essential to the appointment process.  

Here, the Commissioner of the Department of Transportation revised 

the SJDs for Highway Maintainers, Assistant Highway Patrol Foreman, 

Highway Patrol Foreman, Construction Foreman, and Maintenance 

Supervisor/Supervisor III to include possession of a CDL medical card as a 
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minimum qualification. SO 63-65. It would produce an absurd result and 

would fail to serve the public interest if the Department’s Commissioner 

was barred from exercising her appointing authority to set minimum 

selection criteria, as the Board’s order appears to do. The Department’s 

Commissioner is charged with ensuring that he or she has employed a 

workforce fit to promote the Department’s charge to ensure the “economic 

well-being and physical safety of the citizens of New Hampshire.” RSA 21-

L:1. Setting selection criteria is central to the appointing authority of a 

commissioner. See N.H. Admin. R. Per 301.03. If subjected to bargaining, 

hiring criteria deemed critical by a commissioner, such as minimum 

education requirements and licensure, may be altered through negotiations, 

which diminishes a commissioner’s core role as appointing authority. See 

Town of North Kingston, 107 A.3d at 313 (“A public employer may not 

bargain away its statutory duties. Likewise, it is a basic rule of law that 

public employers are not at liberty to bargain away their powers and 

responsibilities with respect to the essence of their mission.”) Here, the 

Department’s Commissioner intended to select personnel that were safe to 

operate heavy machinery to carry out the vital task of maintaining our roads 

and securing the wellbeing of the traveling public. RSA 21-G:9, II(c) 

demonstrates the legislature’s intent to imbue agency heads with the power 

to hire and appoint the appropriate staff to execute the crucial tasks of each 

agency of the State.  

 Both RSA 273-A:1, XI and RSA 21-G:9, II(c) reserve to the State 

the exclusive authority to establish selection criteria for its employees. 

Thus, the CDL medical card requirement is a prohibited subject of 

bargaining. 



37 

 

II. IF NOT PROHIBITED, THE CDL MEDICAL CARD 
REQUIREMENT IS AT MOST A PERMISSIVE SUBJECT OF 
BARGAINING. 

 
Even if setting minimum job qualifications were not reserved 

exclusively to the managerial authority of the State, the CDL medical card 

requirement is at most a permissive subject of bargaining and certainly not 

mandatory. A public employer is not obligated to bargain a subject unless it 

also primarily affects the terms and conditions of employment, rather than 

matters of broad managerial policy and does not interfere with the public 

control of governmental functions. Appeal of State, 138 N.H. at 722. 

Setting the minimum qualifications for employment does not primarily 

affect the terms and conditions of employment, and in fact, is a matter of 

broad managerial policy. Limiting minimum qualifications would also 

interfere with public control of governmental functions. As such, it is a 

permissive subject of bargaining.  

 
A. Selection criteria are matters of broad managerial policy. 

The Board’s order was unjust and unreasonable when it determined 

that the primary effect of the CDL medical card requirement was on the 

terms and conditions of employment rather than matters of broad 

managerial policy. “Matters of managerial policy include, at least, ‘the 

functions, programs and methods of the public employer, including the use 

of technology, the public employer’s organizational structure, and the 

selection, direction and number of its personnel.’” Appeal of State, 138 N.H. 

at 722 (quoting RSA 273-A:1, XI). The public employer and the union may 
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both have “significant interests affected by a proposal,” but the Board must 

evaluate “the strength and focus of the competing interests.” Id.  

The selection of employees is a core managerial prerogative. F.O.P. 

Rose of Sharon Lodge No. 3, 729 A.2d at 1281 (“It is within a Township’s 

prerogative to establish and utilize a method to aid in selecting and 

directing its personnel and in measuring and evaluating their performance. 

The ability to formulate policies in these areas is essential for the proper 

and efficient functioning of a police force.”); In re Carnelli, 228 A.3d 990, 

994 (Vt. 2020) (“The establishment of minimum qualifications for a 

classified position is likewise an inherent management prerogative.”). “In 

general, although not always, proposals … that propose to establish policy, 

standards or criteria for decision-making will not [be mandatory subjects of 

bargaining].” Appeal of State, 138 N.H. at 723.  

Here, the Department imposed a criteria for decision-making in 

establishing minimum qualifications for its drivers. For the reasons cited in 

Section I(B), supra, setting the minimum qualifications for employment is 

fundamental to the selection of personnel.  See also F.O.P. Rose of Sharon 

Lodge No. 3, 729 A.2d at 1281 and In re Carnelli, 228 A.3d at 994. The 

Department has a significant, critical interest in the fitness of its employees 

for positions. In support of that interest, the Department offered evidence 

that demonstrated the CDL medical card requirement would be an 

important step towards safer drivers and risk management for the 

Department. SO 71-72. The CDL medical card confirms that drivers 

address potential health concerns and is one way the Department can ensure 

that it selects drivers physically qualified to operate large commercial 

vehicles.  
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Despite these significant managerial policy interests, the Board 

focused solely on the SEA’s interests in bargaining the CDL medical card 

requirement. The Board stated, “In terms of value of the CDL medical card 

to the State, there was scant, if any, evidence at hearing which showed that 

there has been an increase in accidents or incidences involving DOT 

employees attributable to any of the areas covered by a CDL medical 

exam.” SO 57. The Board employs the wrong standard by assessing the 

overall value of the proposal rather than examining the competing interests. 

Appeal of State, 138 N.H. at 716 (“Determining the primary effect of the 

proposal requires an evaluation of strength and focus of the competing 

interests.”) (emphasis added). It is not within the Board’s power to 

substitute its judgment for the Department’s in determining the suitability 

of a policy in achieving Departmental goals. See In re Town of Bethlehem, 

154 N.H. 314, 321 (2006) (the court is “reluctant to substitute [its] 

judgment for the expertise of the administrative agency”); see also In re 

Carnelli, 228 A.3d at 994 (“We conclude, however, that establishing 

minimum qualifications for classified positions is one area in which the 

Board does not have authority to substitute its own judgment for that of the 

State.”) (citation and quotation omitted). The Department produced 

sufficient evidence of its substantial managerial policy interests. 

The Board also cited to N.H. Admin R. Per 1003.01 to demonstrate 

that there are already supervisory systems in place to adequately address an 

employee’s fitness for duty. However, non-disciplinary removal for 

medical purposes requires that the Department and employee already know 

of the employee’s medical condition. By contrast, the CDL medical card 

provides an avenue to screen for potential dangerous health conditions 
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before they are known or cause a significant threat to public safety. In any 

event, the Board’s role is not to act as a super-department, setting or 

eliminating policy the Department deemed worthy to put in place. By 

preventing implementation of the requirement, the Board frustrated the 

Department’s ability to exercise its managerial prerogative to select a 

healthy a safe workforce. 

The Board also stated that employees’ interests include “costs to 

employees, how the card effects opportunities for advancement or 

movement to a preferred location, and job security.” SO 55. Here, the 

Board evaluates the secondary impacts of the CDL medical card policy, 

rather than the primary competing interests of the parties. The Department 

did not set or alter pay requirements in relation to the CDL medical card 

requirement—it simply set a minimum qualification for hire. The Board 

stated that “the cost to employees and the implementation of the medical 

card requirement are inextricably intertwined and one cannot be separated 

from the other and examined in isolation for purposes of our analysis.” SO 

56. The Department respectfully disagrees. This Court recognizes that 

impact bargaining is part and parcel to the labor negotiation process and 

impacts to terms and conditions of employment may be separately 

bargained from policy implementation. See Appeal of Nashua School 

District, 170 N.H. at 398 (“The District continues to be obligated to engage 

with the Union in impact bargaining regarding, for example, such matters 

as severance benefits for the custodians who will lose their jobs as a result 

of the District’s decision to subcontract.”); see also Appeal of Berlin Educ. 

Ass’n, 125 N.H. 779, 784 (1984) (“It is important to note that this case 

involves only the issue of wages for extracurricular duties. It does not affect 
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the board’s authority to decide whether to offer extracurricular programs or 

to consider the number of such programs. These latter issues clearly are 

matters of managerial policy within the exclusive prerogative of the 

board.”). The CDL medical card requirement is on its face a policy 

regarding the selection of CDL drivers. It may impact employees through 

cost or opportunities for advancement, but these interests are secondary to 

the primary managerial prerogative of selection of employees.  Any impact 

the CDL medical requirement has on the terms and conditions of 

employment may be impact bargained by the SEA. The SEA refused to 

bargain the impacts of the CDL medical card requirement, but that cannot 

preclude the State from implementing broad managerial policy. Thus, 

because the SEA cannot satisfy element two of the test in Appeal of State, 

the Board’s order was unjust and unreasonable. 

 
B. The Board’s order interferes with the public control of 

governmental functions.  

Finally, mandating bargaining over criteria for selection of personnel 

interferes with the public control of governmental functions under element 

three of the test in Appeal of State. By compelling bargaining on this 

subject, the Board allowed the SEA to interfere with the Department’s 

selection of its own personnel and promotion of a healthy workforce. 

Further, the Department of Transportation’s essential governmental 

function is to maintain safe roadways. Per RSA 21-L:2, the Department 

shall be responsible for “[p]lanning, developing, and maintaining a state 

transportation network which will provide for safe and convenient 

movement of people and goods throughout the state.” RSA 21-L:2, II 
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(emphasis added). In requiring CDL medical cards for employees who 

move into new positions, the State took a significant step to further its 

essential governmental function of providing a safe transportation network. 

Employees who moved into new positions would be required to examine 

the status of their health, and ensure that they were fit to operate heavy 

equipment and large vehicles on the roadways of the State. Public safety 

simply cannot be subject to collective bargaining. See Se. Pennsylvania 

Transp. Auth. v. Transp. Workers’ Union of Am., AFL-CIO, 525 A.2d 1, 3-

4 (1987) (“We believe the medical standards at issue here promote the 

declared public policy in favor of promoting transportation safety and 

clearly reflect the exercise of managerial discretion in the explicitly 

reserved area of ‘selection and direction of personnel.’”).  

Still more, taken to its logical conclusion, the Board’s order would 

prevent many State agencies from placing minimum qualifications on a 

large number of positions if that qualification involved an expense to the 

employee, which is an absurd result. Agency attorneys are obligated to 

obtain and maintain admittance to the New Hampshire Bar at their own 

cost. In fact, many State employees, including engineers in the 

Department’s bargaining unit, are required to maintain professional 

licensure at their own cost. Even an educational requirement, such as a 

GED, bachelor’s degree, or master’s degree, might incur associated costs. 

Employees moving into new positions may be required to obtain a higher 

education degree or professional licensure, but the SEA has never 

challenged these minimum qualifications because they are inherent to the 

State’s managerial rights. The State has implemented policy decisions that 

professional licensure and/or education establish that employees meet 
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certain minimum competencies that will ensure that employees are fit to 

perform their duties. Similarly, the CDL medical card is a certification from 

a federally approved physician that operators of large commercial vehicles 

are physically fit to perform the functions of their jobs. To limit the 

Department’s minimum qualifications for hire due to cost of obtaining that 

minimum qualification would lead to an absurd result—with ramifications 

throughout the State classification system—and severely interfere with the 

public control of government functions.  

Because the CDL medical card requirement is a matter of broad 

managerial policy and to bargain it would interfere the public control of 

governmental functions, the requirement is at most permissive and the 

Department is not obligated to bargain the subject. Thus, the Court should 

overturn the Board’s unjust and unreasonable order and hold that the State 

may act unilaterally in implementing a CDL medical card requirement. 
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CONCLUSION 

For the foregoing reasons, the State respectfully requests that this 

Honorable Court revers the judgment below and dismiss the unfair labor 

practice complaint.   

The State certifies that the appealed decision is in writing and is 

appended to this brief.  

The State requests a fifteen-minute oral argument. 
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