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ISSUES PRESENTED 

I. Whether the trial court exceeded its discretion in determining 

that a certified court document reflecting a guilty plea by the defendant to 

driving under the influence was admissible, but was not dispositive 

evidence of the guilty plea. 

Issue preserved by State’s motion in limine, memorandum of law, 

and motion to reconsider.   

 
II. Whether the trial court erred as a matter of law that proof that 

the prior conviction had occurred was an element of the offense.  See RSA 

263:64, I and RSA 263:64, IV.   

Issue preserved by State’s memorandum of law and motion to 

reconsider.   

 
III. Whether the trial court exceeded its discretion in denying a 

motion to continue because a witness is not available. 

Issue preserved by State’s motion to reconsider and oral argument at 

February 26, 2020 hearing.   
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TEXT OF RELEVANT STATUTES 
 
RSA 263:64, I. 
 
No person shall drive a motor vehicle in this state while the person’s driver’s 
license or privilege to drive is suspended or revoked by action of the director 
or the justice of any court in this state, or competent authority in the out-of-
state jurisdiction where the license was issued. 

 
RSA 263:64, IV.   
 
Any person who violates this section by driving or attempting to drive a 
motor vehicle or by operating or attempting to operate an OHRV or 
snowmobile in this state during the period of suspension or revocation of his 
or her license or driving privilege for a violation of RSA 265:79 or an 
equivalent offense in another jurisdiction shall be guilty of a misdemeanor. 
Any person who violates this section by driving or attempting to drive a 
motor vehicle or by operating or attempting to operate an OHRV or 
snowmobile in this state during the period of suspension or revocation of his 
or her license or driving privilege for a violation of RSA 265-A:2, I, RSA 
265-A:3, RSA 630:3, II, RSA 265:82, or RSA 265:82-a or an equivalent 
offense in another jurisdiction shall be guilty of a misdemeanor and shall be 
sentenced to imprisonment for a period not less than 7 consecutive 24-hour 
periods to be served within 6 months of the conviction, shall be fined not 
more than $1,000, and shall have his or her license or privilege revoked for 
an additional year. No portion of the minimum mandatory sentence of 
imprisonment shall be suspended by the court. No case brought to enforce 
this paragraph shall be continued for sentencing for longer than 35 days. No 
person serving the minimum mandatory sentence under this paragraph shall 
be discharged pursuant to authority granted under RSA 651:18, released 
pursuant to authority granted under RSA 651:19, or in any manner, except as 
provided in RSA 623:1, prevented from serving the full amount of such 
minimum mandatory sentence under any authority granted by title LXII or 
any other provision of law.   
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STATEMENT OF THE CASE AND FACTS 

A. The Trial Court 
 
The defendant was convicted of driving under the influence in 1997.  

SA1 67.  Twenty-two years later, she was pulled over and was charged with 

driving after suspension with an enhancement under the prior driving under 

the influence charge. SA 87.     

On August 13, 2019, the defendant was convicted in the Conway 

District Court (Subers, J.).  SA 87-88.  The court sentenced her to serve 

seven days.  SA 87-88.  She then asked for a jury trial in the Carroll County 

Superior Court.  SA 88.   

On October 16, 2019, the State filed a motion in limine asking the 

court to accept a certified copy of the court’s case summary as “dispositive 

evidence” of the defendant’s prior conviction for driving under the 

influence.  SA 67.  The State sought to prove that the defendant had a 1997 

conviction for driving while intoxicated by introducing a certified copy of 

the case summary.  SA 67.  The State wanted to use the case summary 

because, consistent with its protocols, the court destroyed its 1997 files in 

2007. SA 67.   

On October 28, 2019, the defendant objected.  SA 69.  Citing no 

authority, the defendant contended that the State “should be required to 

present certified copies of the complaint, the sentencing order, an 

acknowledgment and waiver of rights, and a waiver of counsel form, if 

                                            
1 Citations to the record are as follows: 
“SA_” refers to the appendix to the State’s brief and page number.  
“T_” refers to the February 26, 2020 hearing transcript and page number.    
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applicable.”  SA 69-70.  The defense then continued, stating, “[s]imply 

because the Circuit Court’s policy is to destroy these documents within a 

[ten-year] window does not lessen this burden of proof.”  SA 70.  The 

defense relied on the age of the conviction and stated, without proof, that 

case summaries were “often fraught with errors.”  SA 70.  The defense 

criticized the summary because it was “not a complete record of the 

underlying proceeding.”  SA 70.  The defense challenged the certified case 

summary as inadmissible hearsay.  SA 70.     

On November 6, 2019, the court held a hearing.  SA 83.   

Thereafter both parties filed pleadings.  On November 8, 2019, the 

State filed a memorandum of law.  SA 72.  The State altered its argument 

somewhat, taking the position that it was not required to prove the 1997 

conviction as an element of the offense.  SA 74.  Instead, the State 

contended, the conviction was simply a sentencing enhancement.  SA 74.   

On November 14, 2019, the defense objected.  SA 83.  In its 

objection, the defense contended that proof of the conviction was “part and 

parcel” of the offense.  SA 84.  The defendant also challenged the 

admissibility of the case summary as proof of the conviction.  SA 85.   

On January 2, 2020, the trial court denied the motion.  It did so just 

ten days before trial.  SA 62-63.  Although the trial court found that the 

current clerk of court could testify that the case summary was “a true and 

accurate record” of the court’s entries, the clerk could not “certify” the 

accuracy of the entries themselves and could not attest that the defendant’s 

plea was knowing, voluntary, and intelligent.  SA 63.   

The following day, the State filed a motion to reconsider.  SA 87.  In 

the motion, the State reiterated its contention that it was not required to 
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prove the conviction in its case-in-chief.  SA 89.  The State pointed out that 

the trial court’s order did not address this argument.  SA 92.  The State also 

argued that it was the defendant’s burden to show that her plea of guilty 

was not knowing, voluntary, and intelligent.  SA 92.     

On January 10, 2020, the court held an unrecorded chambers 

conference.  During this hearing, the State orally moved for a continuance.  

SA 59 n.1.  The State told the court that the officer who stopped the 

defendant in 2019 was attending the Massachusetts State Police boot camp 

and could not be released to testify in New Hampshire. SA 59.  Later that 

afternoon, the trial court issued a written order denying the continuance.  It 

did so on the ground that the continuance “impose[d] a burden on [the 

defendant’s] constitutional right to a speedy trial.”  SA 60.  It found that the 

defendant had “explicitly asserted” this right in response to the State’s 

motion.  SA 60. 

The court found that the defendant had never waived her right to a 

speedy trial and that the delay was not attributable to her.  SA 60.  It 

pointed out that the potential penalties were only misdemeanor penalties.  

SA 60,  And it found that the resulting delay was because the police officer 

was unavailable.  SA 60.  The trial court did not address the request to 

reconsider the ruling on the motion in limine.  SA 59-61.  As a result of this 

order, the Office of the Attorney General sought, and received, an 

emergency stay from this Court.  SA 129. 

On January 15, 2020, the State moved to reconsider the trial court’s 

order denying the motion to continue.  SA 98.  It also asked the trial court 

to rule on the outstanding motion to reconsider the ruling on the motion in 

limine.  SA 98.  The State pointed out that the fact of conviction had never 
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been challenged in the District Division trial.  It wrote: “Transcripts from 

the District Court trial show that the Defendant’s strategy was to fully 

admit to the offense and request the Court’s leniency.  Should that be the 

Defendant’s defense at her jury trial, she suffers no prejudice from a delay 

of several months.”  SA 106.2   

With respect to the motion to continue, the State pointed out that it 

had been in contact with the trooper and had subpoenaed him, but, because 

he was in the middle of recruit training, the Massachusetts State Police 

Academy would not release him for trial.  SA 99-100.  The State explained 

that it had not requested a continuance until January 10, 2020, because it 

was awaiting a ruling on the motion to reconsider the order on the case 

summary.  SA 100.  The State told the court that, unless the ruling was 

revised, the State could not proceed with the case.  SA 100.  The State 

pointed out that the defendant had not asserted speedy trial rights until the 

State had moved to continue.  SA 104.   

The State then argued that the defendant’s speedy trial rights were 

not a basis to deny the continuance.  SA 104.  The State pointed out: (1) 

that the officer was unavailable for good reason; (2) that the defendant had 

filed a motion to suppress resulting in the continuance of the trial set for 

October; (3) that the defendant had only recently asserted her right to a 

speedy trial and only after learning that the witness would not appear; and 

                                            
2 A copy of the transcript to which the pleading referred is found in the appendix to this 
brief.  The State acknowledges that this transcript was not made a part of the trial court’s 
record and this Court may wish to disregard it.  The State has provided it for two reasons: 
(1) the State accurately represented the District Division record because the defendant 
testified on direct examination that she had been convicted; and (2) to the extent that the 
defense argued that the case summary might be inaccurate, the District Division record 
proved otherwise.   
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(4) that the defendant did not assert prejudice and the court had never found 

any prejudice.  SA 104-07.  The State then repeated its request to the court 

to rule on the motion to reconsider the order on the October motion in 

limine.  SA 110.              

Once this Court issued a stay (discussed below), the trial court 

declined to rule on the motion in limine because it claimed that it no longer 

had jurisdiction.  SA 58.  On February 24, 2020, it granted the defendant’s 

February 6, 2020 motion to set the case for trial without ruling on the 

motion.  SA 42.      

On February 26, 2020, the trial court held a pretrial conference and 

the State asked the court to rule on its pending motions. T 1.  The defense 

characterized the motion to reconsider the case summary as “moot,” 

because the State’s witness would not appear and suggested that the State 

was using the case summary motion as kind of a subterfuge.  T 8  The 

defense argued that the defendant could not address her suspended license 

status with the Department of Motor Vehicles as long as the case was 

pending.  T 10.  She asserted her speedy trial rights.  T 9.   

The court said that the case was a district court case and the superior 

courts were mandated to move the district court cases along.  T 12.  The 

court noted that it was willing to accommodate delays for officer training or 

officer vacations, but that this officer was saying that he would not appear 

until May.  T 12. 

The court then went on to say that it was “troubled” by how it had 

learned that the officer was unavailable.  T 13.  The court recounted that 

there was a chambers conference (the unrecorded conference) and the court 

had ruled that the case summary was not coming in.  T 13. It characterized 
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the State as then saying that the trial was “not happening” because the 

witness was not available.  T 14.  The court said that it was then “startled” 

that at 4:45 p.m., it received the stay from this Court.  T 15  The stay “said 

nothing about the witness being unavailable.”  T 15.  The court implied that 

seeking the stay was in some way inappropriate because it suggested 

“pigheadedness on [the court’s] part” or “unfairness on [the court’s] 

part.”  T 16.  The court told the State that, by seeking the stay, the 

prosecution “effectively gave” itself a continuance.  T 16.   

 The court then stated that it “may have been incorrect in some of 

how [it] evaluated” the case summary.  T17.  It said that to use the case 

summary as dispositive proof of a conviction was “going too far,” but that 

the court’s ruling that it was of no value was also “going too far.”  T 20.  

The court concluded that the case summary was not dispositive, but was 

admissible as “some evidence of that DWI conviction and revocation on the 

basis of that DWI conviction.”  T 25. 

 With respect to the State’s contention that the prior conviction was 

simply a sentencing enhancement, the court disagreed.  T 23-24.  The court 

noted: 

[T]here are plenty of cases that - that suggest that in some cases 
the prior conviction is something that is for a sentencing factor, 
an enhancing factor, and not an element. And there are other 
cases that seem to say the opposite.  
 

T 21-22.  The court concluded that the prior conviction was not simply a 

sentencing factor because RSA 263:64, IV was “more detailed enumeration 

of a particular crime” that was a “different classification than a straight 

paragraph Roman numeral [I], driving after revocation or suspension.”  T 
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23-24. Under Section IV, the offense was “bump[ed] up” to a 

misdemeanor.  T 24.   

 
B. This Court 

 
On the afternoon of January 10, 2020, the Office of the Attorney 

General asked this Court for an emergency stay.  SA 129.  The Office did 

so because the trial court’s ruling on the certified case summary relied on 

the misguided view that the State bore the burden to prove that the guilty 

plea was constitutionally valid.  SA 130.  Jury selection was scheduled for 

January 13, 2020, which was the following Monday.  SA 129.  This Court 

granted the stay late that afternoon.  SA 134, 137.   

On January 17, 2020, the defendant filed a motion with this Court to 

reconsider the stay, alleging (in part) that the State sought the stay because 

its witness was unavailable. SA 134.  On January 24, this Office responded 

that it had not sought the stay to thwart the dismissal of the case, but rather 

to consider whether to appeal the evidentiary ruling regarding the case 

summary. SA 137.       

Upon learning that the trial court had refused to rule on the motion in 

limine because this Court had stayed the case, this Office asked this Court 

to remand the case to the trial court to rule on the motion to reconsider.  On 

February 3, 2020, this Court vacated the stay and remanded the case with 

directions to rule on the motion to reconsider.  SA 141.3  The trial court did 

not on the motion until February 26, 2020. T 25.      

                                            
3 The trial court persisted in its belief that, in issuing an emergency order staying the trial, 
this Court had deprived it of the ability and, indeed, the responsibility of deciding the 
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 This appeal followed.   

  

                                            
motion to reconsider.  See T 16 (THE COURT: “And you know, there were further 
pleadings. And I don’t know why after the court had - at your request, had 
instructed me to have hands off on the case, you then filed more motions for me to rule 
on. I was baffled by it.”).   
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SUMMARY OF THE ARGUMENT 

I. The trial court exceeded its discretion in determining that a 

certified court document reflecting a guilty plea by the defendant to driving 

under the influence was admissible, but was not dispositive evidence of the 

guilty plea.  The trial court’s initial ruling, that the case summary was 

inadmissible, was also incorrect and prompted the series of events that 

necessitated this appeal.  The fact that it revisited the ruling and issued 

another incorrect ruling should be viewed in this context.  The certified case 

summary should have been admitted as dispositive evidence that the 

defendant had pleaded guilty twenty years earlier.     

  
II. The trial court erred as a matter of law that proof that the 

prior conviction had occurred was an element of the offense.  See RSA 

263:64, I and RSA 263: 64, IV.  Proof of the conviction is not an element 

of the offense, but is simply a sentencing enhancement.  In ruling 

otherwise, the trial court erred.    

 
III. The trial court exceeded its discretion in denying a motion to 

continue because a witness was not available.  The State’s sole fact witness 

was attending the State Police Academy in Massachusetts and, although the 

State had made diligent attempts to secure his presence, could not do so.  In 

denying the State’s first motion to continue, the trial court assumed that the 

continuance would violate the defendant’s speedy trial rights, but made 

almost none of the requisite findings.  The trial court denied the State’s 

second motion after making statements on the record that draw into 

question the trial court’s use of discretion in denying the motion.      
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ARGUMENT 

I. THE RULING ON THE PROOF OF THE DEFENDANT’S 
PRIOR CONVICTION IS INCORRECT. 

 
 The trial court erred when it determined that a certified court 

document reflecting a guilty plea by the defendant to driving under the 

influence was admissible, but was not dispositive evidence of the guilty 

plea. 

 This Court will “review challenges to a trial court’s evidentiary 

rulings under our unsustainable exercise of discretion standard and reverse 

only if the rulings are clearly untenable or unreasonable to the prejudice of 

a party’s case.” State v. Brooks, 164 N.H. 272, 283, 56 A.3d 1245 (2012) 

(quotation omitted). “In determining whether a ruling is a proper exercise 

of judicial discretion, [this Court will] consider whether the record 

establishes an objective basis sufficient to sustain the discretionary decision 

made.”  State v. Noucas, 165 N.H. 146, 158 (2013).  The proponent of the 

evidence must establish prejudice.  Id.   

 Under N.H. R. Ev. 902(4)(a), “A copy of an official record--or a 

copy of a document that was recorded or filed in a public office as 

authorized by law—[is admissible] if the copy is certified as correct by: (A) 

the custodian or another person authorized to make the certification.”  See 

also State v. Scognamiglio, 150 N.H. 534, 539 (2004) (certified copy of 

conviction and mittimus sufficient to prove prior conviction).     

 The trial court committed three interrelated errors in ruling on the 

admissibility of the certified copy of the case summary.  First, it delayed 

ruling on the motion until ten days before trial, prompting the State to seek 
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reconsideration because the initial ruling was incorrect.  Second, it denied 

the State’s motion to continue and did not rule on the motion in limine, 

prompting a request to this Court for an emergency stay.  Third, it then 

gave an oral order finding that the case summary was admissible, but not 

dispositive.     

First, the trial court delayed ruling on the State’s October 2019 

motion in limine until shortly before trial and did not rule on the motion to 

reconsider.  This had a direct impact on the State’s case. When the trial 

court ruled, as it did initially, that the case summary was not proof of 

conviction and that this proof was required for a conviction, then the State 

was given the choice of dismissing the case, going forward to a nearly 

certain acquittal, or seeking an emergency stay.   

The trial court’s delay in ruling contributed to its unsustainable 

exercise of discretion.  Cf. In re Molina, 94 S.W.3d 885, 886 (Tex. Ct. App. 

2003) (“For purposes of establishing that the trial court has abused its 

discretion in failing to rule on a motion, the complainant must establish that 

the trial court: (1) had a legal duty to perform a nondiscretionary act, (2) 

was asked to perform the act, and (3) failed or refused to do so.”) (per 

curiam); see also Commonwealth v. Vaidulas, 741 N.E.2d 450, 453 (Mass. 

2001) (The Massachusetts Supreme Judicial Court has “frequently 

expressed [its] preference for early rulings on motions in limine.”).    

The delay by itself is not dispositive.  But the initial decision was 

wrong.  In the absence of any reason to doubt that the defendant had 

pleaded guilty and been convicted, the trial court required the State to prove 

that the guilty plea was knowing, voluntary and intelligent, when proof to 

the contrary lay with the defendant.  This was despite the fact that the 
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defendant had never challenged the existence of the conviction. See In re 

State, 154 N.H. 118, 125 (2006) (The defendant did not provide this Court 

“with any record from the trial court to indicate that he challenged the 

evidence presented by the State or that he challenged the existence of his 

conviction.”).    

 In order to challenge her guilty plea, she would have had to file a 

writ of coram nobis.  See State v. Jaskolka, 172 N.H. 468, 473 (2019) 

(When a defendant “seeks to withdraw a guilty plea and vacate a conviction 

outside the time limits governing the circuit court's jurisdiction, the writs of 

habeas corpus and coram nobis are the proper procedural vehicles by which 

a party may seek review of the proceeding at which he or she entered a 

guilty plea.”).  To warrant coram nobis relief, a defendant must show that 

“sound reasons exist for [her] failure to seek appropriate earlier relief.”  Id. 

at 474 (citation and internal quotation marks omitted). She never did this.  

Indeed, she admitted to the officer who stopped her that she had been 

convicted.   

 This ruling was compounded by the trial court’s decision to deny the 

motion to continue without ruling on the motion to reconsider, prompting 

the request for an emergency stay. If the State had not sought a stay, the 

court, having ruled on Friday afternoon, would have proceeded to jury 

selection the following Monday and forced the State to proceed or to 

dismiss the charges.   

 In light of the court’s remarks on February 26, 2020, it is hard not to 

conclude that the court intended to deprive the State of its opportunity to 

appeal the court’s erroneous ruling.  The court was clearly annoyed that this 

Court’s stay arrived late in the afternoon.  T 15 (This Court’s stay 
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“characterized [the situation] as some sort of rush to trial against all rights 

of the State.”).  But timing was completely in the trial court’s hands; it 

could have avoided the consequences of its last minute ruling by deciding 

the motion in November or December.           

 Since the only final ruling is the one in which the trial court agreed 

to admit the case summary for a limited purpose, this history may seem 

irrelevant.  But it places into context the trial court’s subsequent, reluctant 

decision on the motion to reconsider.  And it also explains that the request 

for the stay from this Court was not to secure a continuance.  It was to 

secure a ruling on the motion to reconsider.     

To the extent that, on February 26, 2020, the trial court revised its 

ruling, it did not do so to the extent warranted.  It essentially ruled that a 

court document, under seal, was not conclusive proof that the referenced 

court proceeding had taken place.  Although the trial court acknowledged in 

that hearing that the destruction of documents was not the State’s fault, it 

still declined to admit the certified case summary as dispositive.   

This was an error.  See, e.g., Commonwealth v. Gonsalves, 907 

N.E.2d 237, 240 (Mass. Ct. App. 2009) (court docket sheets proof of 

convictions); State v. Chandler, 240 P.3d 159, 162 (Wash. Ct. App. 2010) 

(certified copies of docket sheets sufficient to prove convictions); Clay v. 

Arkansas, 584 S.W.3d 270, 275 (Ark. Ct. App. 2019) (certified copies of 

docket sheets admissible); Connell v. Indiana, 470 N.E.2d 701, 707 (Ind. 

1984) (“Copies of court docket sheets, properly certified, are admissible in 

a habitual offender proceeding as proof of prior convictions.”); State v. 

Spaeth, 556 N.W.2d 728, 733-34 (Wis. 1996) (“[I]n the absence of an 

admission, the State may establish prior [operating after revocation] 
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convictions by placing before the court reliable documentary proof of each 

conviction.”). See also United States v. McKenzie, 539 F.3d 15, 19 (1st Cir. 

2008) (“[A]ttested copies of electronic docket entries may be a sufficient 

proffer of prior conviction for sentencing proceedings before a district 

court.”); accord State v. Robbins, 37 A.3d 294, 295 (Me. 2012) (applying 

the “presumption of regularity” to the use of a docket sheet as proof of 

convictions) (citing Parke v. Raley, 506 U.S. 20, 29 (1992)).     

The State gave an adequate explanation for its inability to produce 

the mittimus in this case.  Indeed, no one, including the court and the 

defendant, challenged the representation that the actual court documents 

had been destroyed.  As a result, since the other records were unavailable, 

the trial court committed error in first excluding, and then limiting the 

evidentiary value of the docket sheets.  Cf. Chandler, 240 P.3d at 162 

(“Because the State is not required to prove unavailability [of court records] 

beyond a reasonable doubt, we are satisfied the State adequately explained 

that it was not at fault for failing to produce judgment and sentence 

records.”).    

The trial court erred first in shifting the burden to the State to prove 

that the guilty plea was constitutionally sound.  It erred again when it 

agreed to admit the case summary, but only as “some proof” of conviction.  

In short, the trial court erred in its ruling that the certified case summary 

was not dispositive proof of the prior conviction.     
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II. PROOF OF A PRIOR CONVICTION IS NOT AN ELEMENT 
OF THE OFFENSE.   

 
 The trial court ruled that proof of the prior conviction for driving 

under the influence was an element of the offense rather than a sentencing 

enhancer.  In ruling this way, the trial court erred.  

 This Court reviews a trial court’s ruling on interpretations of statutes 

de novo.  State v. Pandelena, 161 N.H. 326, 329 (2010).  “In matters of 

statutory interpretation, [this Court] is the final arbiter of the legislature’s 

intent.”  Id. (quoting State v. Gallagher, 157 N.H. 421, 422 (2008)).  In 

interpreting a statute, this Court considers the intent “as expressed in the 

words of the statute considered as a whole.” Id.  “In interpreting a statute, 

[this Court will] first look to the language of the statute itself, and, if 

possible, construe that language according to its plain and ordinary 

meaning.”  State v. Chrisicos, 159 N.H. 405, 407 (2009).  This Court will 

“interpret statutes in the context of the overall statutory scheme and not in 

isolation.”  Id.  This Court will not “consider what the legislature might 

have said or add language that it did not see fit to include.”  State v. 

Bernard, 158 N.H. 43, 44 (2008).  “When the language of the statute is 

clear on its face, its meaning is not subject to modification.”  State v. Crie, 

154 N.H. 403, 407 (2006).   

 RSA 263:64, I provides:   

No person shall drive a motor vehicle in this state while the 
person’s driver’s license or privilege to drive is suspended or 
revoked by action of the director or the justice of any court in 
this state, or competent authority in the out-of-state jurisdiction 
where the license was issued. 
 

 RSA 263:64, IV provides:  
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Any person who violates this section by driving or attempting 
to drive a motor vehicle or by operating or attempting to 
operate an OHRV or snowmobile in this state during the period 
of suspension or revocation of his or her license or driving 
privilege for a violation of RSA 265:79 or an equivalent 
offense in another jurisdiction shall be guilty of a 
misdemeanor. Any person who violates this section by driving 
or attempting to drive a motor vehicle or by operating or 
attempting to operate an OHRV or snowmobile in this state 
during the period of suspension or revocation of his or her 
license or driving privilege for a violation of RSA 265-A:2, I, 
RSA 265-A:3, RSA 630:3, II, RSA 265:82, or RSA 265:82-a 
or an equivalent offense in another jurisdiction shall be guilty 
of a misdemeanor and shall be sentenced to imprisonment for 
a period not less than 7 consecutive 24-hour periods to be 
served within 6 months of the conviction, shall be fined not 
more than $1,000, and shall have his or her license or privilege 
revoked for an additional year. No portion of the minimum 
mandatory sentence of imprisonment shall be suspended by the 
court. No case brought to enforce this paragraph shall be 
continued for sentencing for longer than 35 days. No person 
serving the minimum mandatory sentence under this paragraph 
shall be discharged pursuant to authority granted under RSA 
651:18, released pursuant to authority granted under RSA 
651:19, or in any manner, except as provided in RSA 623:1, 
prevented from serving the full amount of such minimum 
mandatory sentence under any authority granted by title LXII 
or any other provision of law. 
 

 The elements of operating after suspension are: “(1) that the 

defendant’s license to drive had been suspended or revoked; (2) that the 

defendant drove a motor vehicle after such suspension; and (3) that the 

defendant did so with knowledge of the revocation or suspension of his 

license to drive.” State v. Watkins, 148 N.H. 760, 766 (2002) (quoting State 

v. Curran, 140 N.H. 530, 532 (1995)).   
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 Prior convictions used solely for purposes of sentence enhancement 

are generally not considered elements of the underlying offense. See State 

v. LeBaron, 148 N.H. 226, 232 (2002) (“A potential sentence enhancement 

based on prior convictions is not punishment related to the offense itself. 

Nor is it punishment for the prior convictions themselves. Rather, the 

extended term is punishment for the defendant's recidivism.”) (internal 

quotation marks and citation omitted); see also Almendarez-Torres v. 

United States, 523 U.S. 224, 228-48 (1998).    

 The defendant was charged with operating after suspension.  SA 72.  

The State argued that, under the statute, the State must prove that the 

defendant “knowingly drove a motor vehicle” while her “driver’s license or 

privilege to drive [was] suspended or revoked.”  SA 76.  The State 

contended that the specific basis for the defendant’s revocation was not an 

element to be proved to the jury.  SA 77.   

 This makes sense. The offense, after all, involves driving a motor 

vehicle with a suspended license. In New Hampshire, a license may be 

revoked or suspended for a number of reasons, including, but not limited to: 

(1) taking an automobile without the owner’s consent, RSA 262:12, RSA 

263:58; (2) transporting open containers of alcoholic beverages, RSA 265-

A:44; (3) transportation or possession of drugs in a motor vehicle, RSA 

265-A:43; (4) reckless operation, RSA 265:79; (5) physical or mental 

incompetency to drive, RSA 263:59;  For example, proof of suspension 

should not require the State to prove that the driver was also found mentally 

incompetent.   

 Section IV, upon which the trial court relied to add this element, lists 

two results from a conviction: (1) that the driver will be guilty of a 
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misdemeanor rather than a violation; and (2) that the driver is subject to a 

mandatory minimum sentence. See RSA 263:64, IV.  Neither of these is an 

element of the offense.  Indeed, juries are routinely instructed that the 

potential punishment should not affect the deliberations.   See, e.g., State v. 

Eldridge, __ N.H. ___ , *6 (Feb. 19, 2020).      

 In sum, the trial court erred when it ruled that the State had to prove 

the underlying conviction in order to prove the charge of operating after 

suspension.  The prior conviction is a sentencing enhancement and not 

properly placed before a jury to decide.         
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III. THE TRIAL COURT ERRED IN DENYING THE STATE’S 
MOTION TO CONTINUE. 

 
The trial court issued two rulings on the motion to continue.  In the 

first ruling, the court relied on the defendant’s speedy trial rights, finding 

that these rights had never been waived and holding the officer’s 

unavailability against the State.  SA 59.  On February 28, 2020, in its 

second ruling, the court abandoned its speedy trial rationale and offered a 

“discretionary” rationale.  On both occasions the trial court erred. 

Generally, a trial court’s ruling on a motion to continue is 

discretionary and this Court will not overturn the trial court absent “an 

unsustainable exercise of discretion.”  State v. Addison, 160 N.H. 792, 795 

(2010).  “There are no mechanical tests to determine when due process has 

been violated by the denial of a continuance, but in each case the totality of 

the circumstances must be considered.” State v. Linsky, 117 N.H. 866, 880 

(1977).  The unavailability of a witness may be a reason to continue a case.  

State v. Knowles, 131 N.H. 274, 275 (1988) (trial court did not exceed 

discretion in granting State’s tardy motion to continue because witness was 

unavailable).  If the witness is material, a continuance may be further 

justified.  State v. Carvalho, 2015 WL 11182032, *3 (N.H. July 27, 2015) 

(unpublished).    

In its January 15 motion to reconsider, the State explained its efforts 

to procure the trooper’s presence.  SA 100 (“The State has subpoenaed [the 

trooper] and contacted him several times, and has also tried to work with 

the Troop E State Police prosecutor to schedule [the trooper’s] presence at 

trial.”); see also SA 103 (“[The trooper] has a valid reason for non-
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attendance, [but] the State has made every reasonable attempt to obtain his 

attendance nonetheless.”).         

The trial court denied the first request based on the defendant’s 

speedy trial rights.  In assessing a potential speedy trial violation, this Court 

considers four factors: “(1) the length of the delay; (2) the reason for the 

delay; (3) the defendant's assertion of his right to a speedy trial; and (4) the 

prejudice to the defendant caused by the delay.”  State v. Allen, 150 N.H. 

290, 292 (2003).  This Court “puts substantial emphasis” on the last two 

factors.  State v. Langone, 127 N.H. 49, 55, 498 A.2d 731 (1985) (quotation 

omitted).  “The defendant’s assertion of his speedy trial right, then, is 

entitled to strong evidentiary weight in determining whether the defendant 

is being deprived of the right.” State v. Brooks, 162 N.H. 570, 582 (2011) 

(quoting Barker v. Wingo, 407 U.S. 514, 531-32 (1972)).  The failure to 

assert the right makes it “difficult for a defendant to prove that [she] was 

denied a speedy trial.”  Barker, 407 U.S. at 532; see also State v. Stow, 136 

N.H. 598, 603-04 (1993) (“While defendant did not waive his right to a 

speedy trial by failing to assert it, his failure to pursue it actively weakens 

his contention that it was denied him.”) (citation omitted)).   

In assessing prejudice, a trial court may consider whether the 

defendant has been detained while awaiting trial and the delay’s effect on 

preparing his case.  State v. Weitzman, 121 N.H. 83, 87 (1981) (finding no 

prejudice where the defendant “was not incarcerated pending trial nor was 

his ability to conduct his defense impaired by the delay.”)   

The trial court relied on the fact that the defendant had never waived 

her speedy trial rights.  This was error.  The speedy trial analysis 

emphasizes the assertion of those rights. That assertion came only as the 
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defendant realized that the State could not proceed with the trial because of 

the court’s evidentiary ruling and the inability to get the trooper to New 

Hampshire. The trial court denied the motion to continue without even 

determining if the defendant had been prejudiced.  The State properly asked 

the court to reconsider its ruling, applying the requisite factors.  SA 101.  

The trial court never did.  

The trial court also relied on the Superior Court Speedy Trial Policy, 

which requires the State to show cause why a misdemeanor charge had 

been pending for more than six months.  SA 60.  But the court never 

calculated the actual length of time that the case had been pending, which 

the State asserted was less than six months.  SA 60.  Indeed, aside from 

asserting that the case was a misdemeanor and, presumably of limited 

importance, and assuming prejudice without proof, the trial court made 

very few of the necessary findings.  SA 60.             

If it had, it might have realized that the speedy trial time period was 

not even close to elapsing.  According to the State’s January 15 motion to 

reconsider, the defendant asserted her speedy trial rights for the first time in 

the unrecorded chambers conference on January 10, 2020.  SA 104.  Up 

until that point, she had not pressed for a speedy trial and, in fact, had filed 

a motion to suppress the previous October, which delayed the trial.  SA 

108.  In its January 15 motion, the State pointed out that, if the court 

excluded the time that the defendant’s motion was pending, only three 

months and three days had elapsed.  SA 109.      

 The court denied the State’s motion to continue for a second time in 

February 2020.  Although the February 26, 2020 oral order denying the 

motion to continue was couched in discretionary terms, stating that it would 
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not accommodate the trooper until May or June, T 26, the ruling must be 

taken in context.  Cf. United States v. Espinal-Almeida, 699 F.3d 588, 607 

(1st Cir. 2012) (“When we review for judicial bias, ‘we consider [ ] isolated 

incidents in light of the entire transcript so as to guard against 

magnification on appeal of instances which were of little importance in 

their setting.’”) (citation omitted, emphasis added).   

 The court’s ruling on the continuance followed the court’s remarks 

that the State was making the court look unreasonable and stubborn before 

this Court. T 16.  Cf. State v. Basker, 424 P.2d 535, 540 (Kan. 1967) 

(“[T]he use of the term ‘pigheaded’ by the district judge in addressing the 

jury was highly improper. No juror should be subjected to censure or 

ridicule for adhering to his honest convictions.”) (Fatzer, J., dissenting).  In 

this case, the court belittled the State’s honest convictions that the impaired 

driving conviction was not an element of the offense and that the certified 

case summary was sufficient proof of the conviction.  Cf. State v. Benson, 

559 S.W.2d 55 (Mo. Ct. App. 1977) (noting that the trial court has a duty to 

maintain “order and decorum in the courtroom,” but it must do so without 

“subject[ing] counsel to ‘contempt or ridicule’”) (citation omitted)).   

 The court also implicitly criticized the State for taking an 

interlocutory appeal.  See, e.g., T 15 (THE COURT: “And I was further, I 

have to say startled when at, you know, 4:45 that afternoon we got a copy 

of what the Supreme Court had issued…”); 25 (THE COURT: “[T]he 

suggestion that there should always be for any ruling, there always has to 

be built in enough time to take a case on an interlocutory appeal, is a rough 

way to try cases”); 25-26 (THE COURT: “I don’t know what your view 

really is, that there should always be, you know, a 30-day period of appeal 
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or something after every ruling before it [can] go to trial.”); 26 (THE 

COURT: “I don’t see any party as having an automatic assumption that 

they always are going to have enough time to go to the Supreme Court on 

an interlocutory basis for any issue that they think is important.”).  Notably, 

the court made these remarks after changing its view on the admissibility of 

evidence that proved a fact that it had ruled was essential to the State’s 

case.  

 The comments also ignored the fact that the State has a statutory 

right to appeal an adverse ruling of this sort. See RSA 606:10, III(d)  (“An 

appeal may be taken by the state in criminal cases… from the superior court 

to the supreme court from:… (d) Any other order of the court prior to trial 

if, either because of the nature of the order in question or because of the 

particular circumstances of the case, there is a reasonable likelihood that 

such order will cause either serious impairment to or termination of the 

prosecution of any case.”).  Since the court’s rulings on the case summary 

would have resulted in the termination of the prosecution, a fact of which 

the trial court was well aware, chastising the State for taking this avenue 

was statutorily unsound.     

 The court also observed that motions in limine were often “last-

minute motions” and that the time for an interlocutory appeal could not be 

“built in.”  T 25.  While this is certainly true, it was not true in this case.  

The order was late because the court acted at the “last-minute,” not because 

either party filed pleadings close to trial.      

 The court also displayed an unhappiness with the case.  It 

characterized the case as baffling.  See T 30 (THE COURT: “This entire 

case has been odd… I’m just baffled by this case, I have to say… I guess, I 
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shouldn’t say anymore. I just – it’s -- it surprises me.”).  Although “judicial 

rulings alone almost never constitute a valid basis for a bias or partiality 

motion,” they may if the rulings “display a deep-seated favoritism or 

antagonism that would make fair judgment impossible.”  State v. Bader, 

148 N.H. 265, 271 (2002). While the State is not using this appeal as a 

means to seek recusal, the court’s comments put its use of discretion in 

denying the continuance in a clearer light.   

 Indeed, the court’s delays in ruling on the admissibility of the 

certified copy of the case summary throws the problem into sharp relief.  

The court delayed ruling on the admissibility until the eve of trial twice.   

On the second occasion, despite having had the pending motion to 

reconsider for well over a month, the court again ruled shortly before trial.  

The court seemed annoyed and perplexed that it could be perceived as 

engaging in a “rush to trial against all rights of the State,” T 16, but that 

was the likely result, even if it was not the court’s intent.      

 In light of this record, the trial court exceeded its discretion in 

denying the motion to continue so that the State could obtain the presence 

of its witness and determine whether to pursue an appeal.  The court’s 

remarks undercut any presumption of fairness.  This Court should reverse 

the trial court’s ruling.                
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CONCLUSION 

For the foregoing reasons, the State respectfully requests that this 

Honorable Court reverse the judgment of the trial court.   

The State requests a 15-minute oral argument. 
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