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STATEMENT OF THE CASE 

 A contested trial occurred on July 18-19, 2019, with an additional day of trial 

scheduled on or about October 8, 2019.  “There was a large gap of time between the first 

two (2) days of trial which were held in July and the last day of trial held in October.  The 

reason for this was at the conclusion of the hearing on July 19, 2019, an issue was raised 

regarding the Respondent’s [Appellant] alleged interests in trusts created by her parents.  

Respondent’s counsel was afforded seven (7) days to produce a copy of the trust 

documents to Petitioner’s counsel . . . “  On August 8, 2019, the Court granted 

Petitioner’s Motion to Maintain Open Record and/or Other Relief . . . The Trial court 

permitted discovery between that time leading up to the October 8, 2019 Hearing relative 

to Respondent’s Trust Interest.” (Appellant’s Brief, P. 14) 

 By Clerk’s Notice Dated November 21, 2019, the Court issued its Decree of 

Divorce, which included orders as to parenting; support; alimony; division of marital 

assets and other standard divorce issues, as well as specifically addressing the trust and 

entering equitable orders relating to the Respondent’s Trust Interest.  On or about 

December 12, 2019, Respondent filed a Motion to Reconsider relating to the Trust issues, 

with the Petitioner filing an Objection to Respondent’s Motion for 

Reconsideration/Clarification. (During this period, the Petitioner also filed a Motion for 

Reconsideration/Clarification on issues not subject to the appeal) By clerk’s Notice Dated 

January 31, 2020, the Court issued its Order.   While the Court clarified its valuation of 

the Respondent’s interest in the Irrevocable Trust ... “to be $61, 666 and that the 

Petitioner is entitled to one-half of the value, or $30, 833.  The Court clarified that the 
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court “ . . .has awarded the Respondent [Petitioner]one-half of any monies that Petitioner 

[Respondent] receives via distributions of inter vivos transfers made by the settlors of the 

trust for a limited time ending five (5) years from the effective date of the Divorce 

Decree.  Combined, these provisions represent a fair and equitable allocation between the 

parties of the value of the Respondent’s Interest in the Irrevocable Trust.” (Appendix to 

Appellant’s Brief, p. 47). 
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SUMMARY OF ARGUMENT 
 

1.  The Trial Court properly determined that the Appellant’s beneficial interest in 

the O’Neil Family Irrevocable Trust Constituted a Marital Asset and properly 

exercised its discretion in assigning a value to same; 

2. As the Court’s determination that the Appellant’s interest in the Irrevocable 

Trust is an asset was a proper exercise of discretion, the Court also properly 

exercised its discretion in entering an equitable division of the asset pursuant to 

NH RSA 458:16-a, et. seq. 
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ARGUMENT 

 

The Trial Court properly determined that the Appellant’s Interest in the O’Neil 

Family Irrevocable Trust constituted a marital asset, and the equitable division of 

the asset was a proper exercise of discretion by the Trial Court 

 

A.  Respondent’s Beneficial Interest in the O’Neil Family Irrevocable Trust 

constitutes a marital asset pursuant to RSA 458:16-a, et. seq. 

This Court has previously established the broad discretion permitted to the Trial 

Court when determining an equitable distribution of the marital estate.  See e.g. In re 

Chamberlin, 155 NH 425, 430 (2006).  “A trial court’s decision on property will not be 

overturned absent an unsustainable exercise of discretion.” 

In determining an equitable distribution of the marital estate, this Court has 

determined that a two step analysis shall be employed in which the Trial Court shall 

initially determine which assets constitute marital property pursuant to NH RSA 458: 16-

a, I, and subject to equitable distribution, and then after making such determination, the 

Trial Court exercises its permitted discretion to make an equitable distribution of the 

assets.  See e.g. In the Matter of Valence and Valence, 147 NH 663, 668 (2002), and In re 

Chamberlin, cited supra, citations omitted, at 16. Italics added. 
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In the instant case, it was a proper exercise of the court’s discretion to determine in 

the first part of the analysis that the Appellant . . . “has a clearly ascertainable, one-third 

beneficial interest in the . .  . irrevocable trust, which is certain and specific.”  (App. P. , 

Petitioner Finding #104).   

Although the court found that “[a]lthough the [Appellant] does not enjoy a present 

possessory interest in the trust, [her] interest is vested; i.e. [she] [is] an ascertained 

remainderman upon the creation of the trust, and [her] interest is certain to reach [her] upon 

the specified event of the death of the last surviving parent.”  Flaherty v. Flaherty, 138 NH 

337, (1994) (App   , Petitioner’s Finding # 120]. 

As Appellee understands her argument, the Appellant wishes to try and persuade 

the Court that the Appellant’s beneficial interest in the Irrevocable Trust should be 

excluded as an asset, arguing in essence (without any expert testimony on the issue), that 

the Respondent’s interest should be excluded as the Irrevocable Trust contains a 

“spendthrift provision, subject to RSA 564-B:5-502 € (1);” that the Respondent’s interest 

is in a “discretionary trust” is neither a property interest nor an enforceable right but mere 

“expectancy”, pursuant to RSA 564-B:5-504, and RSA 564-B:8-814 (b) and that future 

five year payments is in conflict with RSA 564-B:5-502, 5-504, 8-814. 

A review of the court’s thoughtful processing and determination as to how the Court 

arrived at the inclusion of the Respondent’s beneficial interest in the Irrevocable Trust as 

an asset reinforces that the Court properly exercised its discretion in  determining that 

Respondent’s interest in the Irrevocable Trust constitutes a marital asset, and then having 



9 
 

done so, making an equitable distribution pursuant to RSA 458:16-a.  (See e.g. Valence 

and Chamberlin, citations omitted, cited supra. 

Notably, in employing the necessary two part analysis, the Court properly entered 

findings which include but are not limited to the following which demonstrate that 

Appellant’s interest in the Irrevocable Trust is a marital asset and the Court’s Order and 

findings on the issue should be affirmed: 

“The O’Neil Family Irrevocable Trust of 2000” and the respondent’s interest in the 

same, have remained in existence throughout the 16 year marriage of the parties. “ 

(Appellee’ Appendix,    P. 13,  Finding #106); 

“Through the years, the respondent has received payments and cash distributions 

from the Trust totaling [in the vicinity of] $65,000.  (Id., Finding #107, as amended) 

“During the marriage of the parties, the sums received by the respondent from the 

said trust assisted in meeting the financial needs of the family and became part of the 

marital estate.”  (Id, Finding #108) 

“The Respondent concedes that all of the payments and/or gifts that she received 

during the marriage from her parents whether through the trusts or otherwise were marital 

assets and benefited the family. “ (Appellant’s Brief, p. 25) 

Moreover, in following its necessary two step analysis,  the Court applied its 

discretion in attentively reviewing the trust documents and determining based upon the 

totality of the evidence that:  “It is undisputed that the O’Neil Family Irrevocable Trust of 

2000 which was established by the Respondent’s parents and names the Respondent and 

her two (2) siblings as equal one-third beneficiaries , per stirpes, distributed funds to 
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Respondent which benefited the family throughout the marriage. (Appellant’s Brief, 

p. 24). Based upon the evidence presented, those payments have to date totaled 

$65,000.”  (Appellant’s Brief, p. 24) “ . . . The trust document provides that while the 

independent Trustee has the sole discretion to  determine whether and in what amount any 

beneficiary will receive a distribution, it also provides that the Respondent and her 

siblings have an “absolute right” to demand and receive promptly a payment up to a 

maximum of the allowable  tax exclusion from any inter vivos transfer made into the trust 

by her parents.  (Id).  Her parents who are still living have no right to any distributions of 

trust principal or income. .  . .” (Id) 

 Accordingly, the Court reviewed and considered in total the trust document and 

Irrevocable Trust at issue.  In contrast to Appellant’s arguments that the Court’s 

determination that the  the Appellant’s beneficial interest constituted a marital asset within 

the meaning of RSA 458:16-a is proper.  As such, it was a  further proper exercise of 

discretion, based upon the weight of the credible evidence for the court also to determine 

the current value for division purposes of Appellant’s beneficial interest [based upon the 

trial value of the life insurance policy funding the trust]:  “That as of the second quarter of 

2019 [June 28, 2019], the said policy had a cash surrender value of $184, 930.42.”  

(Appellee’s Appendix, P. 14, Finding # 117).  “. . .trial courts are free to exercise their 

sound discretion in establishing an appropriate valuation date for the equitable distribution 

of marital assets.”  Hillebrand v. Hillebrand, 130 N.H. 520, 524 (1988). 

 Also, the court also provided an equitable manner, outside of trust distribution for 

the Appellants’ trust disbursement to compensate the Petitioner for his 50% of Appellant’s 
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one-third interest in the $184, 930.42, i.e. $61, 666, by either paying the Petitioner his share 

within fourteen (14) days of the effective date of the Decree, or “at her election, it may be 

deducted from her share of the marital home and paid to Wm. Michael Earley at the time 

of the refinance or sale, as provided for in Paragraph 15.”  (Appellant’s Brief, p. 48) 

The Appellant’s efforts to distinguish or claim that the Court misapprehended or 

misapplied the Court’s holding in Flaherty v. Flaherty, 138 NH 337 (1994) are 

unpersuasive.    The Court’s Decree and Order on Motion for Reconsideration on the Trust 

Issue distinguished why the court’s holding  in the Flaherty case is applicable to the instant 

case [and clarified issues relating to the underlying fact that the application of 

Massachusetts’ law to the trust which governed the “construing” and “administration” of 

the trust:  “Though Massachusetts law was found to have controlled  .. . the administration 

of the trust, New Hampshire law was found to have applied when determining the 

husband’s remainder interest in the trust and whether it was a marital asset for the purposes 

of the property division in the parties’ divorce proceeding. . . “ (Id, p. 24) 

 It is evident that this Court properly compared the circumstances in this case to those 

in Flaherty and determined Flaherty’s precedential value was appropriate in this casefor 

the proposition that:  “although the [husband] does not enjoy a present possessory interest 

in the trust; his interest is vested; he was an ascertained remainderman upon the creation 

of the trust, and his interest is certain to reach him upon the specified death of his last 

surviving parent.  If the [husband] should die before his last surviving parent, then his 

interest would pass through his estate as an owned asset.” Flaherty, citations omitted, at 

339.   
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 Indeed, the Court specifically explained how the Flaherty case is analogous to the 

instant case:  “In this case, should Respondent die before her last surviving parent, her 

interest will pass per stirpes to the parties’ children.  The Court in Flaherty found further 

that although the [husband’s] remainder interest would have value only in the future, “this 

factor does not prevent inclusion in the interest of marital assets. Id. at 340.  (italics added). 

 

  The Court also properly distinguished Goodlander v. Tamposi, 161 NH 490 (2011) 

relied upon by the Appellant, noting that:  “ … unlike the trust in Goodlander, which could 

be diminished b distributions to the other beneficiaries including the parties’ children, here, 

the beneficiary-spouse’s share cannot be diminished; it still will be 1/3 of the last $2, 000, 

000. “  (Appellant’s Brief p. 27) 

B. As the  Court properly  determined that the Respondent’s beneficial interest 

in the irrevocable trust constitutes a marital asset, the Court properly 

exercised its discretion in entering an equitable division of the asset 

pursuant to NH RSA 458:16-a, et seq. 

 Having found that the asset constitutes a marital asset, and properly assigning same 

a value, the Court properly exercised its discretion in determining an equitable distribution 

of the asset.  “The respondent’s interest in said trust, as a marital asset, is subject to the 

presumption  . . . “that an equal division is an equitable distribution of property.”  RSA 

458:16 (a). Therefore, having established the Respondent’s interest in the property as 

having a value, based upon credible evidence, of $61, 666, the award of 50% interest to 
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Petitioner of $30, 833, as well as an award of 50% of future distributions for a period of 

five years following is a proper exercise of discretion and should not be disturbed.   

 Further, the court’s deliberately reasoned why Petitioner is entitled to 50% of 

payments for five years and why that period is limited to five years and not indefinitely:  

“It is inappropriate to the tie the parties together for so long post divorce and find that 

Petitioner is entitled to 50% of any distribution that Respondent should receive indefinitely 

. . .and . . . has determined that a maximum of five (5) year from the effective date of the 

Divorce Decree is an appropriate duration of time during which Petitioner should receive 

any distribution Respondent should receive) . . .” the Court specifically limiting those 

payments to those:  “pursuant to the provision which permits [Respondent] to demand 

distributions from inter vivos transfers up to the maximum annual gift tax exclusion.” 

(bold added) (Appellant’s Brief, P. 14) 

 Further, even assuming arguendo, that the Respondent’s beneficial interest is not a 

marital asset, which Appellee does not concede, the Court’s consideration of the 

Respondent’s beneficial interest was properly considered in the court’s equitable award 

pursuant to the application of a variety of equitable factors, in accordance with RSA 

458:16-a, such as:  458:16 (n):  “the value of any property acquired, by gift, devised, or 

descent; (o) any other factor the court deems relevant. “   

 Alternatively, the Court’s exercise of discretion in including 

consideration/equitable division of the estate of Respondent’s beneficial interest  may be 

considered analogous to RSA 458:16 (a) (k) relating to prenuptial agreements:  “allocation 

of property by valid prenuptial contract . . .”  Similarly, in this case, even if the 
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Respondent’s beneficial interest were to be separately excluded, as in a case involving a 

premarital agreement, the separate property may still be properly considered by the trial 

court in fashioning its agreement.  In this case, it is apparent that the court consciously 

considered all relevant statutory factors as well as the benefit during the marriage of the 

receipt of the trust disbursements.  In this case, the court also considered and included the 

value of Petitioner’s pre marital retirement accumulation/earnings in the overall equitable 

distribution. 

 For the reasons set forth , Appellee contends that the Court’s inclusion of the 

Respondent’s beneficial interest in the irrevocable trust as described supra were properly 

included in the marital estate and the Court’s equitable division, as described by the Court 

was a reasonable exercise of the Court’s discretion. 
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CONCLUSION 

 For the foregoing reasons, Appellee Wm. Michael Earley respectfully requests this 

Honorable Court affirm the Court’s 12/31/2019 Order relating to the distributions  and 

equitable consideration of Appellant’s Trust Asset as contained in the Final Decree.  Or in 

the alternative, remand the matter for any further analysis. 
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