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Questions Presented For Review

1. Whether the Circuit Court erred as a matter of law when. after finding that

the 1983 version of RSA 458:19 limited alimony to 3 years in the parties'

1985 divorce decree, nevertheless declined to give Petitioner an order for

reimbursement, or at least credit, for $360,800.00 in alimony he paid

between 1988 and 2018. Petitioner’s motion for reconsideration dated

November 20, 2019. Petitioner’s response to objection to motion for
reconsideration and response to respondent’s objection to motion to dismiss
dated December 12, 20219. Transcript pp. 14-20. Petitioner’s Trial
Memorandum dated September 9, 2019.

2. Whether the Circuit Court erred as a matter of law when it held that the

parties could reaffirm the alimony portion of the 1985 divorce decree in

2016 and extend alimony from October 26, 2016 to October 25, 2019 when

Respondent had filed no motion to renew, modify or extend as required by

RSA 458:19 and the decree as to alimony bevond 3 vears was

unenforceable ab initio. Petitioner’s response to objection to motion for
reconsideration and response to respondent’s objection to motion to dismiss
dated December 12, 2019. Petitioner’s motion for reconsideration dated
November 20, 2019. Transcript pp. 14-20. Petitioner’s Trial Memorandum
dated September 9, 2019.

Whether the Circuit Court erred as a matter of law in holding that Petitioner

has not carried his burden of proof to terminate alimony when it was the

law itself (as found by the lower court) that terminated alimony effective in

1988. Petitioner’s motion for reconsideration dated November 20, 2019.
Petitioner’s response to objection to motion for reconsideration and

response to respondent’s objection to motion to dismiss dated December



12, 2019. Transcript pp. 14-20. Petitioner’s trial memorandum dated
September 9, 2019.

. Whether the Circuit Court erred as a matter of law in finding Petitioner in

contempt when alimony he stopped paying in 2018 actually terminated as a

matter of law 31 years ago. Petitioner’s motion for reconsideration dated

November 20, 2019. Petitioner’s response to objection to motion for
reconsideration and response to respondent’s objection to motion to dismiss
dated December 12, 2019. Transcript pp. 14-20. Petitioner’s Trial
Memorandum dated September 9, 2019.

. Whether the Circuit Court erred as a matter of fact and law in awarding

Respondent $6.000.00 in attorney's fees specifically related to contempt

only, when Mr. Britton was not in contempt and when all Respondent did

related to contempt was to file a motion for contempt. Petitioner’s motion

for reconsideration dated November 20, 2019. Affidavit of Attorney’s Fees
dated November 22, 2019. Petitioner’s Response to Respondent’s Fee
Affidavit dated December 2, 2019.

. Whether the Circuit Court erred as a matter of law and fact in failing to give

the Petitioner credit toward alimony for a $125.000.00 piece of property he

gave to Respondent years after their 1985 divorce. Petitioner’s response to

objection to motion for reconsideration and response to respondent’s
objection to motion to dismiss dated December 12, 2019. Petitioner’s

motion for reconsideration dated November 20, 2019. Transcript pp. 38-45.

. Whether the lower court erred in ruling that Mrs. Britton was in need of

alimony. Petitioner’s response to objection to motion for reconsideration
aimony.

and response to respondent’s objection to motion to dismiss dated
December 12, 2019. Petitioner’s motion for reconsideration dated

November 20, 2019. Transcript pp. 38-53.



8. Whether the lower court erred in awarding alimony beyond the deadline for

Mrs. Britton to request alimony and beyond Mr. Britton’s 65 birthday and
was otherwise procedurally defective. Petitioner’s response to objection to

motion for reconsideration and response to respondent’s objection to

motion to dismiss dated December 12, 2019. Petitioner’s motion to dismiss

dated November 22, 2019.



Constitutional Provisions, Statutes, Ordinances, Rules, or Regulations

Involved

RSA 458:19 as in effect in 1985:

“Upon a decree of nullity or divorce, the court may restore to the wife all or any
part of her estate, and may assign to her such part of the estate of her husband, or
order him to pay such sum of money, as may be deemed just, provided that in
cases in which no children are involved, or in which the children have reached the
age of majority, the order shall be effective for not more than 3 years. . . .
However, such order may be renewed, modified or extended if justice requires for
periods of not more than 3 years at a time; and may compel the husband to
disclose, under oath, the situation of his property; and before or after the decree,
may make such orders and use such process as may be necessary.” Emphasis

added.

RSA 458:19-a Term and Reimbursement Alimony:

“I. The court may order term alimony upon agreement of the parties or in the
absence of an agreement, at the request of either party by petition or motion in a
case for divorce, legal separation, or annulment. Any request for alimony shall be
made either before the final decree is effective or not later than 5 years from the

effective date.”

RSA 458:19-aa (I)(b) Alimony Modification and Termination provides:
“If the prior alimony order has ended, reinstatement shall be requested within 5

vears after the end of the order.”

458:19-aa (IV) Alimony Modification or Termination provides:
“IV. Except as provided in paragraph V, term alimony orders shall end upon the
payor reaching full retirement age or actual retirement by the payor, whichever is

later, unless the parties agree otherwise or the court finds that justice requires a



different termination date based on special circumstances under RSA 458:19-a,
IV. The payor's ability to work beyond full retirement shall not of itself be a
reason to extend alimony. The payor shall provide the payee reasonable notice in

advance of retirement. Sixty days' notice shall be presumed to be reasonable.”

458:32 Modification provides:
“Upon motion and notice to the adverse party in the proceeding, or upon a new
petition by either party and like procedure thereon, the court may modify or revise

its orders and decrees.”

Rule 1.3 Fees:
A. The appropriate fee must accompany all filings. All fees shall be

consolidated into a single payment, when possible.

C. (1) Original Entry of all Marital Matters, Parenting Petitions
(including Order of Notice and Guardian ad Litem Fee) and
Foreign Decrees $225.00

(3) Petition to Change Court Order in all Marital Matters and

Parenting Petitions

(a) With full agreement  $100.00
(b) Without full agreement $225.00

Rule 2.3 Beginning of Legal Action:
A. General. After a decree becomes final, either party may petition the
court to change the final court order in their case. The petition must be provided

to the other party as though it were a new case, with service to be accomplished as

set forth in Family Division Rule 2.4. Regardless of which party files the petition,
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the parties will maintain original party designations. The original petitioner is
always the petitioner, and the original respondent is always the respondent, even

though the respondent may be the party requesting change. [emphasis added]

B. Proper Filing. A properly filed petition to change the court order
includes: A Petition to Change Court Order that states the names, dates of birth,

and address(es) of the parties; the names and dates of birth the parties’ children;
the parts of the Court’s order that are being requested to be changed; the specific
changes that are being sought; reason(s) why the Court should change the order; a
statement about the receipt of public/medical assistance; a personal data sheet; and

the filing fee. [emphasis added]

Rule 2.4 Notice of Legal Action:

B. Individual Petitions. Upon receipt of an individual petition, the court
shall attach to the petition a Notice to Respondent (formerly orders of

notice) and an appearance form.

(1) The court forwards a notice to the respondent, indicating that the
petition has been filed and that the respondent or the respondent’s attorney
may accept service of the petition at the court within ten (10) days. A
respondent’s attorney, who has filed an appearance, may request and accept
service by mail provided the attorney files a receipt of service signed by the
respondent within five (5) business days of the attorney’s receipt of the

petition.

(2) If neither the respondent nor the attorney for the respondent accepts
service of the petition as set forth above, the petition shall be forwarded to

the petitioner for service on the respondent either by certified mail,

11



restricted delivery, signed by the addressee only, or by sheriff: or, if the
respondent is out of state, by an officer authorized to make service in the
state where the respondent lives. In all instances, the petitioner shall file

the return receipt or the return of sheriff/officer service as proof of service.
C. If the above methods of service are neither feasible nor successful, the

Court, upon motion of the petitioner, will consider alternate methods.of

service.

12



Statement of the Case and Facts

Mr. and Mrs. Britton are 91 and 92, respectively. They were divorced in
November of 1985 after their kids were adults. The 1985 divorce decree was a
stipulation signed by both parties and their attorneys. It provided for lifetime
alimony to be paid by Mr. Britton. However, RSA 458:19 in effect prior to
January 1, 1986 applies to this case and prohibits lifetime alimony and limited
alimony to 3 years (as the Court below found). Alimony should have ended in
November of 1988. Mrs. Britton could have filed a motion prior to November of
1988 to extend the alimony for 3 years, but she never did. In this current action,
Mr. Britton filed a motion to modify the November 1985 Divorce Decree by
pleading dated June 23, 2018. A trial was held August 28, 2019. The Court issued
a decision dated November 12, 2019.

The Court found in its November 12, 2019 Order at p. 2, that the 1983
version of RSA 458:19 is the applicable version to this case, and particularly that
“alimony is limited to three years under the statute” (Order, p. 2). The Court found
in its November 12, 2019 Order at p. 2, that the 1983 version of RSA 458:19
provides that alimony “is enforceable for a period of three years and can be
renewed, modified, or extended for three-year periods at a time”. The Court found
that the original divorce decree was issued on November 21, 1985. Order, p. 1.
Under the final decree and the applicable 1983 version of RSA 458:19 as found by
the Court, a motion to renew, modify or extend could have been filed by Mrs.
Britton on or after November 21, 1988. Mrs. Britton stipulated, and the record
reflects, that she filed no motion to renew, modify or extend until the day of trial,

August 28, 2019.

The Court found that long before this current action, Mr. Britton stopped
paying alimony in 2016 and Mrs. Britton filed a motion for contempt. That action

ended with the parties (Petitioner was pro se) signing a stipulation in October of

13



2016 providing that Mr. Britton would pay alimony arrearages and resume

payment of $200 weekly alimony. Order, p.2.

The Court ruled in its November 12, 2019 Order that, applying the 1983
version of the statute to the October 2016 stipulation, Mr. Britton was required to
pay alimony from October 23, 2016 for a period of 3 years and alimony could
thereafter be renewed, modified or extended for another 3 years. Order, p. 2. The
Court did not address alimony paid between 1988 (3 years after the original
divorce decree) and 2016, even though the Court found there was a 3 year
limitation on alimony in 1985 ("The court notes, based on its findings above, that
Mr. Britton's obligation to pay alimony was limited to three years from October
26, 2016 to October 25, 2019". Order, p. 3). The Court gave Mr. Britton no credit
for the $360,800 he paid in alimony between 1988 and 2016. The lower Court also
found Mr. Britton in contempt for failing to pay alimony and ordered that he pay
$6000 in attorney’s fees.

Mr. Britton timely appealed this decision.

During the final hearing on August 28, 2019, Mrs. Britton made an oral
motion to award alimony and, following the hearing, filed a motion for the same
thing dated September 25, 2019. The Court, in its final order of November 12,
2019, allowed the parties to have a hearing on Mrs. Britton’s new motion to award
alimony, but indicated it had heard all the evidence it thought it needed in the
hearing of August 28, 2019.

Without waiving his motion to dismiss the motion to renew alimony, the
parties agreed that the Circuit Court could decide on the new matter (new
alimony) on the record of the previous August 28, 2019 hearing, even though Mr.
Britton (Appellant) argued that the motion for renewed alimony could not be
brought because Mr. Britton was over age 65 (he is currently 91) and for other

reasons and that in any event, the action was not properly brought under the statute

14



and Court Rules. Indeed, Mr, Britton filed a motion to dismiss the new motion for
alimony and the lower court denied his motion. On June 8, 2020, the Circuit Court
granted Mrs. Britton’s motion to award alimony finding that Mrs. Britton was in
need of alimony and Mr. Britton could pay alimony. The Circuit Court ordered
Mr. Britton (Appellant) to pay alimony of $200/week. Mr. Britton appealed that
decision of June 8, 2020, and this Court has consolidated both appeals.

15



Summary of Argument

For whatever reason, Appellee’s attorney, Mr. Millimet, allowed his client to
enter into a permanent stipulation in 1985 prohibited by law. RSA 458:19 in effect
at the time, barred alimony for more than 3 years. Mr. Millimet knew that but
allowed his client to sign the Permanent Stipulation anyway providing for lifetime
alimony. Mr. Britton, after paying alimony for 35 years, stopped paying. Mrs.
Britton sued Mr. Britton to get alimony going again. The lower court agreed that the
statute in effect at the time prohibited lifetime alimony, but then disregarded the
statue, and this Court’s clear cases interpreting the statue, and ordered that Mr.
Britton was in contempt for stopping his alimony payments after 35 years and
ordered him to pay arrearages and attorney’s fees. The lower court gave Mr. Britton
no credit for the $360,800 he had overpaid since 1988 and gave him no credit for a
$125,000 piece of property Mr. Britton gave to Mrs. Britton after the divorce. The
lower court was wrong to find the statute applicable but then ignore the statute and
this Court’s decisions and was wrong to find Mr. Britton in contempt and wrong to
award attorney’s fees and wrong not to give Mr. Britton credit for significant
overpayments and property and wrong not to order Mrs. Britton to reimburse him.

During the August 28, 2019 trial, after Mr. Britton raised the issue of the
1985 version of RSA 458:19, Mrs. Britton’s attorney verbally moved for a renewal
of alimony going forward. Mr. Britton objected. Mrs. Britton followed her oral
motion for renewal of alimony with a written version. Mrs. Britton did not file a
new action, nor did she comply with any statute or court rule for bringing a new
action. Mrs. Britton’s action was procedurally defective, and in any event Mr.
Britton was not required to pay alimony after age 65, and he had overpaid alimony
to the tune of $360,800 plus $125,000 in real property, and Mrs. Britton has testified
that she had access to over $300,000 in liquid assets (which she had put into an
irrevocable trust for her sons so that they would take care of her) and the lower court

was wrong to find her in need of alimony going forward, especially in light of the

16



Court’s finding of fact #4 that 91 year old Mr. Britton’s only income is social
security in the amount of $1,118.00 per month, and finding #5 that Mr. Britton’s
monthly expenses exceed his monthly income by $1,055.50.

17



Argument
I.  The Circuit Court erred as a matter of law when, after finding that

the 1983 version of RSA 458:19 limited alimony to 3 years in the
parties' 1985 divorce decree, but nevertheless found the Petitioner
in contempt for not continuing to pay alimony after 35 years, and
for declining to give Petitioner an order for reimbursement, or at
least credit, for $360,800.00 in alimony he overpaid between 1988
and 2018.

The lower Court found that RSA 458:19 in effect prior to J anuary 1, 1986
applies to this November 1985 divorce decree and prohibits lifetime alimony and

limits alimony to 3 years:

“Upon a decree of nullity or divorce, the court may restore to the wife all or
any part of her estate, and may assign to her such part of the estate of her
husband, or order him to pay such sum of money, as may be deemed just,
provided that in cases in which no children are involved, or in which the
children have reached the age of majority, the order shall be effective for
not more than 3 years. . . . However, such order may be renewed, modified
or extended if justice requires for periods of not more than 3 years at a
time; and may compel the husband to disclose, under oath, the situation of
his property; and before or after the decree, may make such orders and use
such process as may be necessary.” See: Henry v. Henry, 129 N.H. 159
(1987) emphasis added.

The Henry v. Henry Court was faced with this identical issue. It was a
stipulation signed by the parties in that case, just as in this case. And the Supreme
Court said that it does not matter what the stipulation says; it matters what the law
says. As a result, the Supreme Court held that the stipulation is not controlling. In
the Henry case, the wife had filed a motion to renew, modify or extend the
alimony and so the Court was able to deal with ongoing alimony before alimony
ended. In this case, there was no motion to renew, modify or extend over the last

35 years. As such, alimony could not extend beyond 1988.
18



The Court correctly found in its November 12, 2019 Order at p. 2, that the
1983 version of RSA 458:19 is the applicable version to this case, and particularly
correctly found that “alimony is limited to three years under the statute”. The
Court correctly found in its November 12, 2019 Order at p. 2, that the 1983
version of RSA 458:19 provides that alimony “is enforceable for a period of three
years and can be renewed, modified, or extended for three-year periods at a time”.
The Court correctly found that the original divorce decree was issued on
November 21, 1985. Order, p. 1. Under the final decree and the applicable 1983
vérsion of RSA 458:19 as found by this Court, a motion to renew, modify or
extend could have been filed by Mrs. Britton on or after November 21, 1988.
Mrs. Britton stipulated, and the record reflects, that she filed no motion to renew,
modify or extend until the day of trial, August 28, 2019. The Court correctly found
that the 1983 version of RSA 458:19 provides no timeframe to motion to renew,
modify or extend (Order, p. 2), but obviously such a motion must be filed before
the alimony expires because the statue makes no reference to reinstatement of
alimony. The purpose of alimony is rehabilitative for the oblige and for alimony to
be rehabilitative, it would need to continue uninterrupted. Nassar v. Nassar, 156
N.H. 769 (2008). It is unthinkable, as in this case, that alimony would rehabilitate
from 1985 to 1988 and then reinstate in 2016 for 3 years. That also does not allow
for the obligor to plan his financial life and retirement not knowing if any day
alimony could be ordered again, especially 31 years after it was to have ceased as

5

a matter of law!

The Court in 1985 simply had no statutory authority to award lifetime
alimony in 1985. As such, the decree was void ab initio as to alimony. At best, the
1985 Decree was an order for support for 3 years. If Mrs. Britton has been
damaged by her attorney’s advice 35 years ago, she can have a conversation with
her law firm (the same law firm that represented her 35 years ago). Alimony

should have ended in November of 1988. Mr. Britton could (and did), under these

19



circumstances, seek reimbursement for overpayment of alimony for 30 years. Mrs.
Britton could have filed a motion prior to November of 1988 to extend the
alimony for 3 years, but she never did. The fact that the original decree is a
stipulation does not trump the statute. A stipulated decree is not enforceable over
RSA 458:19 as it was in effect at the time of the 1985 Final Decree. See: Henry v.
Henry, 129 N.H. 159, 162 (1987).

Leaving aside the issue of what effect the 2016 stipulation had, the Court
overlooked or failed to account for alimony paid between November 21, 1988 and
October of 2016, nearly 28 years. The overpayment of alimony from November,
1988 (when the alimony order should have ceased by operation of law) until April
0f2018 was $360,800 and is calculated as follows: The original decree, paragraph
4, mandated alimony of $400/week until Mr. Britton turned 65, then $200/week
for the rest of Mrs. Britton’s life. Based on the Court’s findings, Mr. Britton was
57 when they divorced in 1985 and would turn 65 in 1993 and Mr. Britton paid
$400/week alimony from November of 1988 until November of 1993, or
approximately $104,000, and then paid $200/week alimony December 1993 to
April of 2018, for approximately $256,800, for a total paid between November
1988 and April of 2018 of $360,800. Since the lower Court found that alimony
could only extend for 3 years as a matter of law, alimony had to terminate in 1988,
and as such, Mr. Britton is entitled to reimbursement, or at very least a credit, of
$360,800 he paid contrary to what the lower Court and this Court has held the law
was that is applicable to this case. Further, since Mr. Britton had no obligation to
pay alimony, as a matter of law, after October of 1988, he cannot have been found

in contempt by the lower court for stopping alimony payments in 2018.

20



II.  The Circuit Court erred as a matter of law when it held that the
parties could reaffirm the alimony portion of the 1985 divorce
decree in 2016 and extend alimony from October 26, 2016 to
October 25, 2019 when Respondent had filed no motion to renew,
modify or extend as required by RSA 458:19 and the decree as to

alimony beyond 3 years was unenforceable ab initio.

The lower court, after finding that the 1983 version of the statute limited
alimony to 3 years, and then disregarding the statutory limitation, misconstrued or
misunderstood the law when the lower court held, at page 2, that the October 2016
stipulation required Mr. Britton to pay $200 per month for three years. If the 1985
decree is, as the lower court has already ruled, enforceable for three years only, all
obligations ceased in 1988. The 2016 stipulation cannot somehow turn the 1985
decree into a lifetime alimony, or at least alimony from 1988 until 2016. The
Court did not, and cannot, point to any motion to renew, modify, or extend, filed
by Mrs. Britton until August 28, 2019. There was never such a motion in 2015 or
2016. There never has been until now. The Court, as a result, had nothing to rule
on until now (and procedurally as outlined below, not even now). As such, the

2016 stipulation is of no effect as a matter of law.

Moreover, if the 1985 decree could only, as a matter of law, provide
alimony for three years, the 2016 "stipulation" cannot change the law, even if the
parties wanted it to. As such, it was a stipulation without meaning or support in the
law and is therefore irrelevant. Mr. Britton could not stipulate to something that
the law did not allow in the first place, especially since in 2016 there was no

pending motion to renew, extend, or modify.
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The lower court cites no authority for its conclusion that the order of
lifetime alimony in 1985 was not void ab initio, despite finding that the applicable
law prevented alimony for more than 3 years. The order was void ab initio as to
alimony after November of 1988 because that is what the law says. It is not within
the power of any court to find the law applicable, and then ignore it. The law
itself, as cited by the lower court, gives the Court no authority to apply the law, or
not apply it, at the whim of the Court. Instead, the law gives the Court the power
to extend, modify, or renew, which of course the Court can only do on a properly
filed Petition. The court could not do so until after proper pleadings are filed
(Respondent still has not filed a new action, with service on the petitioner and an
opportunity to Answer and litigate, but instead has piggybacked on a case that was
finally submitted and over on August 28, 2019, after trial).

III.  The Circuit Court erred as a matter of law in holding that
Petitioner has not carried his burden of proof to terminate alimony
when it was the law itself (as found by the lower court) that

terminated alimony effective in 1988.

The lower court, at the bottom of page 4, denied Mr. Britton's motion to
terminate alimony holding, in part, that "Mr. Britton has not carried his burden of
proof to terminate alimony". The Court misapprehended the burden of proof. Mr.
Britton has NO burden of proof whatsoever. As a matter of law, no alimony could
be paid after 1988, even if the parties wanted or agreed. That was it. Done. Case
closed. As such, Mr. Britton had no burden of proof. Instead, Mrs. Britton, as a
matter of law, had the burden to file a motion over these years to modify, renew or
extend alimony, which she did not do. As such, she had the burden, IF she had
filed such an action, to prove that alimony should be renewed, modified, or

extended.
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IV.  The Circuit Court erred as a matter of law in finding Petitioner in
contempt when alimony he stopped paying in 2018 actually

terminated as a matter of law 32 years ago.

Despite finding that the law effective in 1985 prevented alimony beyond
1988, the lower court nevertheless found the Petitioner in contempt for not paying

the alimony for the very years the court found the law provided he did not have to

pay! For all the foregoing reason, such a finding is inconsistent with the law and

the lower court’s own finding of the law.

V.  The Circuit Court erred as a matter of fact and law in awarding
Respondent $6,000.00 in attorney's fees specifically related to
conitempt only, when Mr. Britton was not in contempt and when all

Respondent did related to contempt was to file a motion for

contempt.

For the reasons outlined above, Mr. Britton cannot be in contempt for
failure to pay alimony when the alimony terminated by operation of law 32 years
ago. If he was not in contempt, it was error to order him to pay attorney’s fees.
Even if Petitioner was in contempt, the award of $6,000 in fees is erroneous,
illegal and was an unsustainable exercise of discretion. Mrs. Britton’s attorney,
Pam Peterson, claims she spent 27.6 hours litigating the issue of contempt when
only a motion for contempt was needed. Either Mr. Britton paid, or he did not pay,
and all that was necessary was a motion for contempt to set that issue before the
Court. No discovery was needed as Mr. Britton did not dispute that he stopped
paying. At trial, all she needed to do, as far as contempt is concerned, was to
present the final decree and ask when Mr. Britton stopped paying. At most, she
should have billed one hour to draft the motion and ask the question at trail.

Indeed, she billed 1.4 hours to draft a motion for contempt, review Britton’s
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financial affidavit, review the motion for modification and research RSA 458 (see
7/15/18 line item attached to Peterson affidavit). Nowhere in Peterson’s affidavit
or attachments does Peterson even attempt to explain how each specific service
was necessary to establish that the decree required him to pay alimony and that he
stopped in April of 2018. All of her services related to her cross petition to set

aside the original 35-year-old property division.

VI.  The Circuit Court erred as a matter of law and fact in failing to give
the Petitioner credit toward alimony for a $125,000.00 piece of
property he gave to Respondent years after their 1985 divorce.

The Court also failed to take into consideration that Mr. Britton pre-paid
alimony by deeding a $125,000 property to Mrs. Britton, with no obligation to do
so, and after the divorce was final, and she sold that property and kept the cash.
The Court found that Mr. Britton had given Mrs. Britton real property 6 years after
the divorce and that she then sold it for $125,000 (Transcript pp. 38-45).

VII. The lower court erred in ruling that Mrs. Britton was in need of

alimony.

The second order of the lower court required Petitioner to pay alimony
going forward, starting in June 2020, in the amount of $200 per week. The Court
chastised Mr. Britton for transferring $240,000 to his wife in return for lifetime
care but failed to find any fault with Mrs. Britton for doing the exact same thing!
Mrs. Britton testified that she took over $300,000 from the sale of her home and

put it in an irrevocable trust for her boys on the understanding that they take care
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of her for her lifetime. Both Mr. and Mrs. Britton have done the exact same thing,
but fault has been found by this Court with Mr. Britton for doing it, but then
failing to find that Mrs. Britton is not in need of support because she willingly
gave her boys over $300,000, plus Florida property, plus all her life savings, o
that the boys could care for her. (Transcript pp. 45-46, 49-50, 78-79). If Mr.
Britton can afford to pay alimony because he gave his wife $240,000 to care for
her for his remaining lifetime, Mrs. Britton does not need alimony because she
gave away well over $300,000 in cash and real estate to her sons to take care of

her for her remaining lifetime.

Aside from the fact that Mrs. Britton has put aside over $300,000 in cash in
an irrevocable trust with her sons as trustees so that she will be well take care of,
she testified that she has income from Mr. Britton’s former business of $3,210.95
per month and her sons pay all her expenses. Transcript pp. 51-53. By contrast,
Mr. Britton testified that his income was limited to $1,118 in monthly social

security. Transcript p. 112.

In Mrs. Britton's objection to motion to dismiss the motion to extend
alimony, she claims that her “Circumstances had not changed dramatically since
the 1985 divorce”, yet she wants alimony 31 years after it should have ended in
1988, all the while not showing why anything is different (except that she gave her
sons $300,000.00 and put it beyond her control). The request for renewal,
modification or extension has to show some special circumstances warranting
something different. Mrs. Britton was in exactly the same position she was in
1985, according to her own pleadings, and as such, is not entitled to a

modification, renewal or extension.
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This case is different from most cases that came before this Court where at
least one party is employed. In this case, both parties are in their 90°s and only
Mrs. Britton is employed. Both parties have social security. Both parties gave

someone else their money on the agreement that they would be cared for in their

senior years.

The lower court found that Mr. Britton has social security monthly income
of $1,118.00 and that his monthly expenses exceed his income by $1,055.50. The
analysis ends here. Mr. Britton does not have the income to support alimony and
himself. The lower court should have considered a wash the fact that both parties
put their money in the control of someone else for their long-term care. If the court
is gong to conclude that Mr. Britton can afford alimony because he put money
with his wife, it must likewise conclude that Mrs. Britton does not need alimony

because she put all of her assets in the control of her sons.

VIII. The lower court erred, both under the law and under its own court
rules, in awarding alimony beyond the deadline for Mrs. Britton to

request alimony and beyond Mr. Britton’s 65" birthday.

On June 8, 2020, the Circuit Court granted Mrs. Britton’s motion to award
alimony found that Mrs. Britton was in need of alimony and Mr. Britton could pay
alimony. The Circuit Court ordered Mr. Britton (Appellant) to pay alimony of
$200/week.

As this Court has found, the 1983 version of RSA 458:19 allowed
Respondent to file a Petition to renew, modify or extend the 1985 alimony order.

That option ceased on January 1, 2019 when the statute changed. Mrs. Britton is
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under the new statute because she waited so long to bring an action. The current
version of RSA 458:19 prohibits a request for alimony more than 5 years after the
original Order (original Order was 1985). “458:19-a Term and Reimbursement
Alimony. — 1. The court may order term alimony upon agreement of the parties or
in the absence of an agreement, at the request of either party by petition or motion
in a case for divorce, legal separation, or annulment. Any request for alimony shali
be made either before the final decree is effective or not later than 5 years from the
effective date.” The effective date of the Decree in this case was November 21,
1985. Mrs. Britton would have had to file her current motion by November 21,

1990. She never did so. Current law does not allow her to do so now.

Moreover, the current law applicable to the parties in a request for
modification of the 1985 Alimony order requires that Mrs. Britton must have
requested modification of alimony within 5 years of the original alimony
termination, which was 5 years after 1985, or by 1990. RSA 458:19-aa (I)(b)
provides: “If the prior alimony order has ended, reinstatement shall be requested
within 5 years after the end of the order.” She filed no such request for
modification. People cannot plan their lives if a lawsuit that was over 35 years ago
and be reopened and the rules changed. It is not fair and it is not the law. RSA
458:19 simply “does not authorize a trial court to make a new alimony order or to
renew an expired alimony order when the petition for such order is filed outside of
the five-year limitations period in RSA 458:19, I and VIL.” Lyon v. Lyon, 166 N H.
315,320 (2014).

Even if the Respondent had done everything according to current law, the

Court cannot order Alimony beyond Mr. Britton’s retirement age, which was

about 25 years ago. See RSA 458:19-aa (IV).
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Not only did the lower court entirely disregard the law as it applies to this
case, it disregarded its own rules. Even if the Court could entertain Respondent’s
motion, Mrs. Britton secks to begin a whole new action within this action, even
though this current matter has been submitted after a day-long trial on August 28,
2019, over one month BEFORE she filed her Motion. This she cannot do because
both the statute and the court rules prohibit her attempt.

Mrs. Britton, over a month after her attorney told the Court she rested and
her case was submitted, has filed a “Motion to Award Alimony”, noting that under
the RSA 458:19 in effect at the time of the 1985 divorce decree, alimony
automatically terminated in 1988. However, a motion can only be filed in an
existing proceeding and there is no proceeding as of August 28, 2019, no motion
to reopen the case and no fee has been paid and no other documents required by
court rules have been filed. The relevant statute provides: “458:32 Modification. —
Upon motion and notice to the adverse party in the proceeding, or upon a new
petition by either party and like procedure thereon, the court may modify or revise
its orders and decrees.” Providing notice after the case is submitted and trial is
over is indeed no notice at all. Under the statute, Mrs. Britton MUST file a new
petition, get orders of notice from the clerk, pay the filing fee of $225, have Mr.

Britton served, and await his answer, and then proceed with discovery.

This Court’s rules explain for Mrs. Britton the procedure she must follow,

none of which she has even attempted yet:

2.3 Beginning of Legal Action:

A. General. After a decree becomes final, either party may
petition the court to change the final court order in their case. The
petition must be provided to the other party as though it were a new
case, with service to be accomplished as set forth in Family Division
Rule 2.4. Regardless of which party files the petition, the parties
will maintain original party designations. The original petitioner is
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always the petitioner, and the original respondent is always the
respondent, even though the respondent may be the party requesting
change.

B. Proper Filing. A properly filed petition to change the
court order includes: A Petition to Change Court Order that states
the names, dates of birth, and address(es) of the parties; the names
and dates of birth the parties’ children; the parts of the Court’s order
that are being requested to be changed; the specific changes that are
being sought; reason(s) why the Court should change the order; a
statement about the receipt of public/medical assistance; a personal
data sheet; and the filing fee.

2.4 Notice of Legal Action:

B. Individual Petitions. Upon receipt of an individual
petition, the court shall attach to the petition a Notice to Respondent
(formerly orders of notice) and an appearance form.

(1) The court forwards a notice to the respondent,
indicating that the petition has been filed and that the respondent or
the respondent’s attorney may accept service of the petition at the
court within ten (10) days. A respondent’s attorney, who has filed
an appearance, may request and accept service by mail provided the
attorney files a receipt of service signed by the respondent within
five (5) business days of the attorney’s receipt of the petition.

(2) If neither the respondent nor the attorney for the
respondent accepts service of the petition as set forth above, the
petition shall be forwarded to the petitioner for service on the
respondent either by certified mail, restricted delivery, signed by the
addressee only, or by sheriff; or, if the respondent is out of state, by
an officer authorized to make service in the state where the
respondent lives. In all instances, the petitioner shall file the return
receipt or the return of sheriff/officer service as proof of service.

C. If the above methods of service are neither feasible nor
successful, the Court, upon motion of the petitioner, will consider
alternate methods of service.

Mrs. Britton has paid no fee as required by rule:
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Rule 1.3 Fees:

A. The appropriate fee must accompany all filings. All fees shall be

consolidated into a single payment, when possible.

C. (1) Original Entry of all Marital Matters, Parenting Petitions
(including Order of Notice and Guardian ad Litem Fee) and
Foreign Decrees $225.00

(3) Petition to Change Court Order in all Marital Matters and
Parenting Petitions

(c) With full agreement  $100.00
(d) Without full agreement $225.00

As such, Mrs. Britton’s’ oral motion and subsequent written motion filed

well after the trial was over, were procedurally defective and the order for future

alimony must be vacated.
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Conclusion

The law is clear: alimony ended by operation of law inn 1988. As such, the
failure to pay now cannot be contempt. The 2016 stipulation is meaningless
because the order for lifetime alimony was meaningless. The 2016 stipulation is
also meaningless because it was not the product of a petition to renew, extend or
modify. The subsequent order for on-going alimony was wrong because it did not
give credit for $360,800 in overpaid alimony, it could not have been ordered for 5
years from the final decree, the statute does not allow alimony after Mr. Britton

turned 635, and because Mr. Britton does not have the ability to pay alimony.
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Oral Argument

The Plaintiff/ Appellant respectfully requests oral argument of not more than

15 minutes.

Copy of the Decisions Being Appealed

A copy of the decisions below that are being appealed or reviewed are

appended to this brief.

RULE 16(11) CERTIFICATION

I hereby certify that the foregoing Brief of Petitioner/Appellant complies
with the word limit requirement of Rule 16(11). The number of words in this Brief

is 7,689.

Certificate of Service

I hereby certify that the foregoing Brief of Petitioner/Appellant has on this
day been forwarded to counsel of record for the Respondent/Appellee’s counsel
via the Court’s electronic filing system and one (1) paper copy has been mailed to
the lower court (10™ Circuit - Family Division - Brentwood) via USPS regular
mail.

/s/Jonathan M. Flagg
Jonathan M. Flagg, Esq.
NH Bar No. 4811
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THE STATE OF NEw HAMPSHIRE

JUDICIAL BRANCH

NH CIRCUIT COURT
COUNTY OF ROCKINGHAM 19™ CIRCUIT - FAMILY Divigion - BRENTWGOD

In the Matter of:
James R Britton and Patricia F Britton

Case No. 218 - 1983 - DM — 439
ORDER ON PETITIONER’S MOTION FOR MODIFICATION (#7), RESPONDENTS MOTIONS FOR
CONTEMPT (#15) AND FOR MODIFICATION (#22), AND RELATED PROCEDURAL MOTIONS

A one-day final hearing was heid on August 28, 2078, at which both partiss appeared with
counsel and prasente testimony and oiher evidence. Based on the svidence presented, the coyrt
rakes the foliowing findings and orders. '

Summary of issues.

Petitioner, Mr. Brition, filed a motion for modification to terminaie alimony #7) alleging a
substantial decrease in his ability to pay alimony. At the beginning of ths fingj hearing, he mage an
oral moiion for summary judgmeni to terminate alimony arguing that the origina! alimony order of
lifetime alimony stipulated io by the partiss and approved by the court ag bart of the 1985 Decrae of
Divorce was void under ihe alimony staiuie in force at ihe time, RSA 458 — 15, which limited an
alimony award for a Spouse, whare there are no minor childran, io & tirme frame of three vears.

Respondent, iis. Britton, filed a motion for contempt for nonpayment cf aiimony (#1 S)asa
result of Nir. Brition ceasing to make alimony Paymenis in April 2618, She also filed a motion io
reopen {he properiy settlement which was part of the 7 985 stinulation approved by the court ag part of
the Final Decrae, alleging fraud by Mir. Brition in the valuation of the family mobile home park

business.

Also at the beginning of the fina hearing, after Wir. Britton made his cra! motion for Summary

Judgment, Ms. Britton mads an oraj motion for renswal or extension and increase ir; aiimony. She

also made a request to keep the recorg open for submission of certain hank accoun; and trust
racords. iMs. Britton filed o written motion to modiify alimory after the hearing to which ;. Britton filec

a written objection.

There are also a number of riotions regarding discovery and cismissal of varioyus motions.

The court ordered the pariies to file memorands of law regarding the alimony termination issue
raised by Mr. Britton at the beginning of the trial, Both pariiss filag Meémoranda and ranlies.

Hisiory of the case.

The pariies were divorced pursuant o a Final Decreg of Divorca issued on Novamber 21,
1985. The divorce decree incorporated the parties’ permanent stipulation. s, Britton is 91 years old,
residzs in Massachusetis, ang has rot remairied. jdr. Britton is 90 vears old, resides in Florida, and
marriad his current wife, Katharing, in August 1985. A



The permanent stinulation provided that Mr. Britton was tc pay alimony to Ms. Brition for the
remainder of her life with an initial weekly paymient of $4G0 to be reducad to $200 upon ivis. Britton
gttaining the age of 65. In 2016 Ms. Britton filad a petition to bring forward and for contzmpt alleging
that iir. Sritton stopped baying alimony as a result of a dispute beiwesen ir. Britton and his two adult
sons, who had taken over the family business managing the mobile home park. The pariies resolved
the alimony dispute with the filing of a stipulation in October 2016, which was approved by the court
(#8). The stipulation provided that Mr. Briiten pay all of the alimony arrearage and resums payment of

the $200 waekly alimony.

in June 2018, Mr. Briiton filed the motion for modification requesting the iermination of alimony
because of a substantia! decrease in his income, He stopped paying alimony in April 2018 and .
Britton filed her motion for contempt for nonpayment of alimony in July 2018. She filed her motion for
modification of the property distribution in December 2018.

Petitioner’s Motion for Summary Judgment.

wir. Britton is correct that the version of the alimony stetute, RSA 458:1 9, applicable to this
1985 Final Decree is the 1983 law which provides as follows:

“Upon a decree of nullity or divorcs, the court may restore to the wife all or any pert of her estate, anc
may assign fto her such part of the estate of har fusbena, or order hir to pay such sym of money, as
may be deemed just, provided that in cases in which no children are involved, or in which the children
hava reached the ags of majonty, the order shall be effactive for not mors than 3 ysars.... However,
such order may be renewed, modified or extended if justice requires for periods of not more than 3
years at a tirne; and may compe! the husband to disclose, under oaih, the situation of his properiy;
and before or after the decree, may make such orders and usea such process as may be necsssary.”

Henry v. Henry, 525 A.2d 257, 258 (N.H. 7887).

Ar. Britton is not corract, however, thet as a result, he is entitleg to summary judgment
terminaiing any alimcny pavment obligation. Although alimony is iimited to thres years under the
statute, alimony may be renewed, modifiad or exiended if justica requires for periods of not more than
three vears =t a time. The alimony order as part of the pemanent siipulation approved by the couri is
not void ab initio &s Wir. Britton argues; rainer, it is enforceabls for a period of three years and can be
rengwed, moditiad, or exiendzad for three year periods at a time.

The paities’ stipulation in October 2016, approved by the court, provided that Adr. Britton would
continue to pay weekly alimony of $200 to Ms. Briiton. Applying the 1983 version of the alimony
statute to that stipulaiion, just as it is applied to the original 1985 stipulation, means that alimony can
continue for a three year period and can be renewed, modified, or extendad for three year periods at
a time thereatfter in accordance with the provisions of the statute. Therefore, the October 2016
stipulation and order requiras iir. Briiton io pay $200 weekly alimony io Ms. Brit{on commencing
October 23, 2018, for a pericd of three years, subject to being “renewed, madified, or extended if
justice requires for pericds of not more than three years at a lime” as provided in the statute.

The court notes that ihiere is no time frama in the statute in which a request to rensw, modify or

extand the alimony must be filed, unlike more recent versions of the alimony statute. See, for
ample, RSA 458:19 effective January 1, 2002, which requires that a patition to renew alimony is to
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be made within five years of the termination date of the alimony. In addition, in Morphy v. Morphy,
114 NH 86 (1974), the Supreme Court held that a trial couri can exiend or renew a terminated

alimony order.
Accordingly, Mr. Britton’s Miction for Summary Judgment for termination of alimony is denied.
Petitioner’s Motion for Modification of the Final Decree for termination of alimony,

Mr. Brition alleges a substantizal change in his monthly finaricial circumsiances which impacts
his ability to continue to pay alimony and that the needs of Mes. Brition do not justify a continuation of
payments to her. The couri notes, based on its findings above, that ir. Brition's obligation ta nay
alimony was limited to three vears from Octobar 26, 2016 to Ccloher 25, 2019. He stopped paving
alirnony in April 2098 and filed his molion in June 2018, =o that any order reducing or terminating
aliriiony would oniy go back {o the filing of his motion in June 2018,

The parties submitied substantiz! evidence of both parties’ financial circumstances for the
court to apply to the alimony standard, as sei out in the 1983 version of the alimony stztuie, which
provides thai the court rmay order payment of & sum of money “as meay be ceemed just.” The statuie,
as referenced abova, also sets out the standard to be applied for reriawal, modification, or exiension
of an alimony payment, but coes not specifically provide a standard for terrnination of aiimony within
the three year pavmiant pericd “if justice requires”. Reading the statute in a fajr and just mannar as a
whoie, the appropriate standard for termination of alimony would be the same as for an initial award
aind for a renawal, modification or axiensior; that is, determining what is just,

As well, case law over a number of years has discussed the siandard for changing alimony.
Alimony may be modiified if there is a substantial change in circumstances which makes the original
alimony award unfair or improper; hewever, changes which zre boih foreseeable and aclually
anticipatad are not considerad substantial. Laflamma v, Laflamme, 144 N.H. 524 (1999); Arveriitis
and Arveniiis, 152 N.H. 853 {2005). In addition, the current version of the alimony staiute, R3A
458:10 —aa also sels out simiiar standards: (1) there has been a subsianiial and unforeseeable
chieinge of circumstanceas since the effeciive dats of the alirnony order;(2) there ie no unduz hardship
on gither paity; and (3) jusiice requires a change in amouni or duration.

Mr. Brition as the moving parly has he burden of proof {o establish his request to terminaie
alimony.

Mr. Britton iasiified that over the course of his life he built a substantial business of owning and
managing mobile home parks as well as being a commerciai fisherman. In or about 990 the mobile
nome park business was very successful and he transferred the business to his two adult sons
through a series of transactions to linit tax consequences. He was paid approximately $87,000 a vear
from approximaiely 1990 to 2016. Mr. Burton had several dispuies with his adult sons regarding the
business whichi finally resulied in an agreement in 2018 in which Mr. Burion received $250,000 in fiey
of any further claims for paymenis from his sons or the business. He iestified that he Put $40,000 in a
joint certificate of deposit with his cuireit wife and gave the remaining approximately $260,000 to his
current wife in exchange for her verbal promise to take care of him for iha rest of his life.

in Juna 2017. Mr. Britton and his wife soid their jointly held residence and received
$€26,880.92 in proceads. Their current joint residence is worth more thar $300,000. According to Mr.
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Britton the residence sold in June 2017 was his wifa's residence, even though it was jointly held, and
the proceeds of that szle are all in various accounts or trusis of hie wife. Mr. Brition also testified at
his wife received a large amount of money from her family.

In March 2018. ivir. Brition sold a fishing boat for $154,600. He iestified that those proceecis
went to repay a friend for Mr. Britton's living sxpenses thai he borrowad from the friend. The evidance
of the “living axpenses” and ihie loan was not convincing.

ivir. Brition lisis his sole income cn his most recent financial affidavit as $1118 in Socizl
Security and lists his monthly expenses as $2173.50.

- Mr. Britton has noi established that he cannot continue to pay alirnony of $200 per weak io Ms.
Biitton. He was raceiving substantiz! monihly payments from his two scns relating to the transier of
ihe family mebile home park business until the dispuie which was resolved when he agreed tc a
payout of $250,00C in lisu of future payments. ir. Britton could have continued to usa the $250,000
to pay alimony obiigations end pay his living expenses but chose to give most of it io his current wife
for a verbal promise that she would iake care of him. One spouse has z legal obligation to provide the
necessities of liis to the cther spouse without needing to obtain & promiza to do so. By giving the
$200,000 to his current wife, Mr. Briiton created a false picture of an inability (o pay Ms. Briiton the
alimony ha had agreed ic pay and to pay his monthly excenses.

in addition, is. Britton has a need for alimony. Her most recently filed financial affidavit shows
total menihly income of $2689.10, represznting Social Security and retiremant benefils of distributions
and income from the family mobile home husinass paid {o her by her sons. She has monthly
expenses of $8558, $4054.65 ¢f which are paid by her sons or their business eniity. Even with her
scne contributing to her needs, Ms. Brition still has 3 monihly deficit of approximately $4500. Alimony
of $200 2 week would result in additiona! monthly income of $86€, which stiil leaves her with g )

monthly defisii.

: Ms. Biitton: received assets from the divores in 1985 and has creaied an irevocable trust in
whicti to hold most of those assets. She is entitled to income from the trust annually and her
remainder beneficiaries, her two sons, are entitled to the trust principal upon her death.

Ms. Briilen’s circumsiances have not changed dramatically since her divorce in 1985. She
never remairied. She has worked off and on for the family business. She has held oiher low-paying
jobs until age 82. She was tha primary caregiver for tha parties’ childran during the marriage. She has
relied on the lifetime alimony to which iMr. Britton agreed. Mr. Britton emphasized in his testimony that
at the time of the divorce he wanted to make sure thai the permanent stipuiation was fair and
specifically made sure the pariies’ two sons were in the room when the permanent stipulation was
finalized to show them that he was being fair to their mottier.

Using ilie standard set forth in the 1983 version of tha alimony siatute or the other standards

daveloped in the case law and staiuiory provisions set forth above, iir. Brition has not carried his
ourden of proof {o terminate alimony. Accordingly, Mr. Britton’s motion for madification to terminats

alimony is denied.

Respondent’s Motion for Contempt.
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Wir. Britton siopped paying alimony in April 2018. As set forth above, Mr. Britton had an ability
to continue to pay alimony but for his giving away $200,000 to his current wife. Mr. Britfon canrot give
away assetls in crder to avoid paying alimony.

Accordingly, the couit finds ivir. Britton in contempt for filuie {o pay alimony and is orderad o
pay all arrearages of $200 per weaek due from the nonpayment cn April 6, 2018 to Octlober 25, 2019
(the terminatich of the thiee yaar period covered by the 2016 stipuiation) within 30 days of the
issuarice date of this order. As a resutt of the contempt, respondent is awarded atlornay's fess and
costs. An afiidavit of feas and costs solely related to the motion for contempt may be submittad within

10 davs of the issuance date of this order.
Respondent’s motion for modification of the property settlement,

Ms. Britlon’s meticn is based on an ailegation that Mr. Britton substantially undervalued the
worih of the family business, the mobile home narks, at the time of the pamanent stipulation and that
Ms. Brittor substantiially reiied on Mr. Britten's valuation in agraeing to the stipulation. The evidence
included tesiimony abcut Mr. Britton’s veluation of the mobile home parks in 1985 at the tima of the
permanent stipuiation in the amount of $2 million and then his valuation at the time of his prenuplial
agreement with his future wife in 20118 of $4 miilion. No actual appraisals were submitted. The
evidence was unclsear as to whather the evaluations were “gross” or “net” valuaiions, or what, if any
significant factors afiecting avaluation occurrad between the two time pericds, albeit faiily close
together. M, Brition had appraisals of the properties on which she relied. Both parties were
represented by counsei during the negotiations of the parmanent stipulation.

Ms. Britton has riot carried her buiden of proof to esiablish misraprasentation of the naiure and
value of assets at ine time of the divorce. See Schafimaster v. Shafmastar, 138 NH 460 ( 1984).

Respondent’ s Motion to Award Alimony.

As referanced above, pelitionar made an oral motion requesting alimony at the beginning of
the final haaring afier respondent made the oral motion for summaiy judgraent on tha issue of
alimony. Petitioner followed up with & wiitten motion fo which petitioner filed an objection.

- The court heard subsiantial avidence on the issus of alimony during tha final hearing and
made a determination to deny petitione:'s motion to terminate alimony based on the avidenca
presented. Much of that evidence would be periinent to respondent’s motion to award alimony. It
wouid be a waste of judicial time and there would be additional costs o the parties to conduct a
cornpletely new and separats final hearing on Ms. Brition’s rotion for alimony. On the other hand, the
parties may have additional evidence which thay may want to submit io supplement iha evidenca
aiready submitted.

Accordingly, the court will issue an order on the respondent’ s motion for alirnony without
further hearing, uniess sithsr parly raquesis an additional hearing within 10 days of ths issuance date
of this order. If 2 request is made, the couri will keep the record opan and schedule an additional
three hour hearing for additiona! svidence to suppiement the existing record, as the court calendsr
allows. If no request for a further hearing is made, then the court will issue an order without further

hearing.
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Additional motions.

All additional pending rmotions regarding discovery, motions to corpel, motions to d ismiss, and
rmoticns to keep the record open ior other matters not addressed above are denied.

Requests for findings of fact and rulings of law.

The parties’ requests are denied zs eithar not being

in proper form, irelevani, or addressad in
the narralive-order, except for tha following requests which

are granied:

Petitioner's requests: 1, 3-8, 10, 15-18, 21-22, 27, 30-31, 38, 43-45, 52-54. Rulings: 1-2,5,7.

Respondent's requests: 1-14, 16-18, 20-23, 28-30, 32-38, 40, 43-80, 62-89, 74-72, 74, 79-85
87-88. ’

If the granted requests conflict with the narrative order, the narrative order controls.

So QOrdered.

November 7, 2019 @V‘j’"
Date Hon2avld G. LeFrancois, Justice

Yy



l/ = @Tﬂm’ﬁﬁ(
STATE OF NEW HAMPSHIRE
10" Circuit Court — Family Division — Brentwood
In the Matter of
James R. Briiton and Patricia F. Britton

Docket No. 218-1983-DM-00439

PETITIONER’S REQUESTS FOR FINDINGS OF FACT AND RULINGS GF
LAW

NOW COMES the Petitioner, James R. Britton, by and through counsel, Flagg
Law, PLLC, and respectfully submits the following Motion to Dismiss, and states as
follows:

FINDINGS OF FACT

/ é/ 1. In this current action, Mr. Britton filed a motion to modify the 1985 Divorce
Decree to eliminate the lifetime aiimony based on changed circumstances.
2. Mr. Britton has changed circumstances which is the loss of his pension from his
business.

Mr. Britton received $250,000 from his pension buyout.

Mr. Briiton receives $1,118.00 from social security each month.

Mr. Britton’s monthly expenses, not including alimony to Mrs. Britton, exceed his

social security income by over $1,055.50.

/ 6. Mr. Britton deeded Mrs. Britton property on Marlborough Street in Salem, MA on
August 23, 1991 for no cash up front (see deed at book 10924, page 158 as
Petitioner’s Exhibit 7 (hereinafter “Lot 1 property™),

(/ 7. Mr. Britton deeded the Lot i property to Mrs. Erittor: § years after the 1983

divorce,
/8. Mrs. Britton denied in her answer to Interrogatory #9 that Mr. Britton deeded her

any property.

9. Mirs. Britton receives $3,210.95 annually from Mr. Britton’s former mobile home

park now owned by the parties’ sons.
~ 10. Mrs. Britton’s gross annual income exceeds $32,000.00.

11. Mrs. Britton’s gross annual income for 2015 was $32,330.00, for 2016 was
$32,160.00, and for 2017 was $32,196.08.

12, Mrs. Britton has additional monthly income from East Pointe Holdings, inc. of
$3,210.95 which is an annual amount of $38,531.40.

13. Mrs. Britton has additional monthly income from Michael Britton and Daniel
Britton of $844.00 which is an annual amount of $19,128.00.

14. Between Mrs. Eritton’s taxable income, East Pointe Holdings, Inc. income, and
income from Michaei and Daniel Britton, her total annual income is
approximately $80,855.48 or approximately $6,737.96 per month. See
Respondent’s financial affidavit filed with this Court.
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Respondent states in her financial affidavit that her monthly expense for
groceries, as a single person, is 3802.00. Petitioner states in his financial affidavit
that his monthly expense for groceries, as a single person, is $400.00.
Respondent states in her financia! affidavit that her monthly expense for eating
out, as a single person, is $150.00. Petitioner states in his financial affidavit that
his monthly expense for eating out, as a single person, is $20.00.

Respondent states in her financial affidavit that her monthly expense for clothing
and shoes is $200.00. Petitioner states in his financial affidavit that his monthly
expense for clothing and shoes is $10.00.

Respondent states in her financial affidavit that her monthly expense for gifts is
$417.00. Petitioner states in his financial affidavit that his monthly expense for
gifts is $30.00.

Mr. Britton’s gross annual income is $15,012.00.

Mzs. Britton chose to put all of her money, including the $294,950.18 she
received from the sale of her Marlborough, MA home into an itrevocable trust
where she cannot get at the principal.

According to the Patricia Britton Irrevocable Trust, the entire principal is
distributed upon her death to her sons’ Trust. See paragraph 3.1(b) of Mrs.
Britton’s Trust.

Patricia Britton put her property ir Beach Cove into her irrevocable Trust. See
answer to Interrogatory #6.

Mr. Britton had no legal obligation to deed the Lot 1 property to Mrs. Britton.
Mr. Brition did not make a gift of the Lot 1 property to Mrs. Britton.

Mr. and Mrs. Britton were divorced at the time he deeded the Lot 1 property to
her, they were not in a relationship with each other, and there are no
circumstances under which the conveyance would be considered a gift.

At the time of the transfer, Mr. Britton sxpected compensation at some point in
the future, but he did not pursue the issue until now.

Mrs. Britton sold a portion of the Lot 1 property by deed dated December 15,
2004 and recorded at book 23846, page 550 (see Petitioner’s exhibit 1 1) for
$125,000.00.

The cost of assisted living and nursing home likely will exceed in 3 years all that
Mir. Briitor: obtained in his pension buyout,

It was reasonable for Mr. Britton to pay the proceeds of his pension buyout to his
wife who has agreed to care for him for the remainder of his life,

Mrs. Britton filed a Motion for Modification in which she seeks to modify the
property settlement from the final decree from 34 years ago.

Mrs. Britton was represented by counsel in 1985.

Mirs. Britton’s counsel drafted the original 1985 final divorce decree stipulation.
Mrs. Britton claims that her “main consideration” in the property settlement was
receipt of lifetime alimony. See Mrs. Britton’s motion to modify, paragraph 10.
The final decree is silent as to any alleged “consideration”.

Mrs. Britton’s coussel called the monthly payments in the final stipulation:
“alimony”.

Mrs. Britton’s counsel also signed the permanent stipulation.

Yz



37. Mrs. Britton suggests at paragraph 13 that she “has reason to believe” that Mr.
Britton was “less thar: iruthful” about property values in the original divorce,

38. Mr. Britton never got the property at Sherwood Forest.

39. Mr. Britton never sold the property at Sherwood Forest.

40. Before signing the final stipulated divorce judgment, Mrs. Britton and her
attorney obtained appraisals of property. See paragraph 14 of Mirs. Britton’s
motion to modify.

41. Mrs. Britton’s only “reason to believe” that Mr. Britton was untruthfil in the
value of his property was his personal opinion in his 1985 divorce deposition as
compared to his later opinion in his antenuptial agreement with his current wife.
See motion to modify, paragraphs 15-20.

42. M. Britton’s personal opinions of value from 39 years ago are all that Mrs.
Britton is basing her motion to modify on.

43. Mr. Britton is not an appraiser.

44. Mr. Britton has no appraisal education, training or experience.

45. The parties’ sons worked in the family trailer park business at the time of the final
divorce stipulation. '

46. The parties” sons knew the value of the trailer parks.

47. The parties’ sons believed the final divorce stipulation was fair.

48. Mis. Britton relied on the advice of her sons that the final stipulation was fair.

49. Mrs, Britton did not rely o Mr. Britton’s opinion of value of Sherwood Forest.

50. Mrs. Britton has put all of her assets in an Irrevocable Trust for her two sons..

51. If Mrs. Britton had obtained Sherwood Forest in the divorce, she would have put
it in her Trust for her two sons.

" 52. The parties two sons own Sherwood Forest now, both land and business.

v/ 53. The parties’ sons were in the lawyer’s office with the parties and their attorneys

and agreed the final stipulation was fair to their mother.

v/ 54.In deciding whether to sign the original divorce decree stipulation, Mrs. Britton

relied on her attorney’s advice.

55. In deciding whether to sign the original divorce decree stipulation, Mrs. Britton
relied on her appraiser’s advice.

56. Mr. Britton gave his two sons his mobile home park business (Sherwood Forest)
so that they could use the proceeds to help support Mrs. Britton.

57. The parties’ two sons later agreed to give their father a monthly pension.

58. Kathy Brittor: and Mr. Britton gave a tax benefit to Mr. Britton’s two sons so they
would not have a tax on the gift of Sherwood Forest.

59. In return for the Kathy Britton tax benefit, Mr. Britton gave land on Powder Mill
Road to Kathy Britton (Circle Trust).

60. Kathy Britton gave Mr. and Mirs. Britton’s sons the property located at Powder
Mill Road.

61. The properties in the original divorce are gone and cannot be appraised.

62. Mrs. Brition and Mr. Britton both took substantial sums of money and voluniarily
put their money beyond their control.

63. Mrs. Britton refused to disclose her divorce file {0 Mr. Brition.

64. It is not likely that Mirs. Britton has no divorce file but has the deposition and
appraisal from her divorce file.

v
v
v/
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65. Mrs. Briiton’s divorce file is relevant to this matter because Mrs. Britton claims
she “has reason to believe” that Mr. Britton was untruthful in his opinion of value
of Sherwood Forest.

66. Mrs. Britton’s divorce file is relevant to this matter because Mrts. Britton claims
her “main consideration” in the property division was receipt of lifetime alimony.

67. The statute of limitations has run on Mrs. Britton’s ability to challenge the
original divorce stipulation.

68. In his 1984 deposition, Mr. Britton made no representation of value of Sherwood
Forest.

69. Even if Mr. Britton made a representation of value of Sherwood Forest in his
deposition, there is no proof that he knew it was false.

70. Mrs. Britton has submitted no evidence that Mr. Britton intended that Mrs. Britton
rely on his comments of value of Sherwood Forest in his deposition.

71. Mrs. Britton relied on her appraisal of Sherwood Forest, not on the opinion of Mr.
Britton.

72. Mrs. Britton has submitted no evidence of undue influence by Mr. Brition as she
was represented by her attorney, had the assistance of appraisers, and had been
separated from Mr. Britton for several years.

73. Mrs. Britton has submitted no evidence of deceit on the part of Mr. Britton.

74. Mrs. Britton has submitted no evidence of misrepresentation on the part of M.

Britton,
75. Mrs. Britton has submitted no evidence of mutual mistake on the part of Mr.

Britton.
76. lvirs. Britton has submitted no evidence of fraud on the part of Mr, Britton.

77. Mrs. Pritton has failed to state a claim upon which relief can be granted in her

cross-modification.
78. Respondent’s claim and that of her attorney that neither one of them have

Respondent’s divorce file through November of 1985 is simply not believable
because they have what they allege ‘o be James Britton’s deposition and the

appraisals,
RULINGS OF LAW

/oL Alimony is modifiable in this case. “It is modifiable based upon the changes in
the parties' financial conditions or needs. See Hager, 299 So0.2d at 750-51.”

In re Schaulin-Viviers, 163 N.H. 266, 270, 37 A.3d 398, (2012)

/ 2. Our case law unequivocally states that property settlements and alimony are
entirely different matters, and that, although the former cannot be modified on
account of changed circumstances, the latter can be so modified. See generally
McSherry v. McSherry, 135 N.H. 451, -, 606 A.2d 311, 312 (1992); Dupuis v.
Click, 135 N.H. 333, ----, 604 A.2d 576, 577 (1992); Stebbins v. Stebbins, 121

N.H.
Norberg v. Norberg, 135 N.H. 620, 623, 609 A.2d 1194, (1992)
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3. Mrs. Britton’s claim that alimony was a property division is untenable. “We first
address the plaintiff's claim that the alimony award constituted a property
settlement which survives the payor's death. The distinctions between alimony
payments and property settlements are well established in our case law. See
generally Stebbins v. Stebbins, 121 N.H. 1060, 1062-63, 438 A.2d 295, 297-98
(1981) (and cases cited therein). "[Clontinuing obligations, such as alimony and
child support, involve indefinite payments which remain modifiable by the court
... [and,] unless otherwise provided, support payments terminate upon the death of
either spouse, and the estates of the spouses have no rights or responsibilities
concerning these payments." Stebbins, 121 N.H. at 1063, 438 A.2d at 297-98
(citation omitted). On the other hand, "[a] property settlement ... exists when a
Spouse agrees to make monetary payments which are ascertainable in amount,
payable within a definite period, and binding upon the estate of the paying
spouse.” Stebbins, 121 N.H, at 1063, 438 A.2d at 297 (citatior: omitted). The
plaintiff asserts "that her receipt of alimony was in exchange for her release of
any further claims upon the homestead of the parties
135N.H. 336
and upon defendant's business assets," and, therefore, it should be considered
property right. She attempts to boister this argument by utilizing RSA 458:19
(1955), the applicable statute at the time of the divorce, see Henry v. Henry, 129
N.H. 159, 161, 525 A.2d 267, 268 (1987), which allows alimony payments to
continue for three years after the youngest child reaches the age of majority. This

argument is untenable.”
Dupuis v. Click, 135 N.H. 333, 335-336, 604 A.2d 576, (1992)

4. M. Brittor is entitled to rely on the 1985 property division. “We have long held
that a property settlement in a divorce decree is "a final distribution of a sum of
money or & specific portion of the spouses' property ... [and] is not subject to
judicial modification on account of changed circuinstances.”" Stebbins v. Stebbins,
121 N.H. 1060, 1063, 438 A.2d 295, 297 (1 981) (citations omitted); see Douglas
v. Douglas, 109 N.H. 41, 43, 242 A.2d 78, 80 (1968) (court lacks authority to
modify property settlement portion of divorce decree). Support and custody
orders, on the other hand, may be modified in light of changed circumstances
because the superior court, pursuant to statutory authority, retzins continuing
jurisdiction over such matters. Erdman v. Erdman, 115 N.H. 380, 381, 341 A.2d
271, 271-72 (1975); RSA 458:14. "The reason that property settlements are not
subject to modification for changed circumstances is that decrees of preperty
division, unlike orders for support or custody, are noi ‘continuing' orders." Dubois
v. Lubois, 121 N.H. 664, 669, 433 A.2d 1277, 1280 (1981). In a case such as
Jones v. Jones, 120 N.H. 559, 561, 419 A.2d 403, 404 (1980), where the tria]
court found, and we held, that the obligatior. to pay a morigage was a property
settlement, the payments may not be modified for changed circumstances.
Cenceding that this is the law, the defendant asks us to change it, essentially
arguing that the master should be allowed the flexibility, in hard economic times,
to fashion a modification order equitable to both parties, even if to do so entails



reconsideration of a property settlement. A property distribution in cases of
divorce and separation creates vested rights upon which the parties are entitled to
rely in starting and planning a new and different life, it is, in effect, an assignment
of assets, however modest or exiensive, reflective of the efforts of the parties and
the considered judgment of the equity court in arriving at a degree of parity called
fairness. Such judgments are made, as are Jjudgments in the business world
generally, upon reflection of the prevailing economic climate as well as the
vicissitudes of economic times. Although, in appropriate ceses, non-economic
considerations may come into play, as, for instance, with the origin and
distribution of family heirlcoms, the great weight of considerations in most cases
is economic. For this reason, in marital cases, as in the business world,
modification of interests thought to be vested is not permitted in the absence of
fraud, undue influence, deceit or misrepresentation, Durkin v. Durkin, 119 N.H.

41, 397

135N.E. 454
A.2d 304 (1979), or mutual mistake, Grabowski v. Grabowski, 120 N.H. 745, 422

A.2d 1040 (1980). We are not inclined to revisit the fundamental premises of this
area of our law.”

McSherry v. McSherry, 135 N.H. 451, 453-454, 606 A.2d 311, (1992)

5.

RSA 458:19 in effect prior to January 1, 1986 applies to this case and prohibits
lifetime alimony:

“Upon 2 decree of nullity or divorce, the court may restore to the wife all or any
part of her estate, and may assign to her such part of the estate of her husband, or
order him to pay such sum of money, as may be deemed just, provided that in
cases in which no children are involved, or in which the children have reached the
age of majority, the order shall be effective for not more than 3 years. . .,
However, such order may be renewed, modified or extended if justice requires for
periods of not more than 3 years at a time; and may compel the husband to
disclose, under oath, the situation of his property; and before or after the decree,
may make such orders and use such process as may be necessary.” See: Henry v,
Henry, 129 N.H. 159 (1987)

A stipulated decree is not enforceable over RSA 458:19 as it was in effect at the
time of the 1985 Final Decree. See: Henry v. Henry, 129 N.H. 159, 162 (1987).

. Mrs. Britton has failed to establish fraud which is necessary to reopen a property

division. To establish fraud, a plaintiff must prove that the defendant made a
representation with knowledge of its falsity or with conscious indifference to its
truth with the intention to cause another to rely upon it. Patch v. Arsenqult, 139
N.H. 313, 319, 653 A.2d 1079, 1083-84 (1995). In addition, a plaintiff must
demonstrate justifiable reliance. Gray v. First NH Banks, 138 N.H. 279, 283, 640
A.2d 278,279 (1994). A plainiiff cannot ailege fraud in general terms, but must
specifically ailege the essential details of the fraud and the facts of the defendants'

Yo



fraudulent conduct. Proctor v. Bank of N.H., 123 N.H. 395, 399, 464 A 2d 263,
265 (1983).

Snierson v. Scruton, 145 N.H. 73, 761 A.2d 1046, (2000)

Respectfully Submitted,
James R. Britton,
By and through his counsel,

Dated: August 28, 2019

s
Jonathan /Ffag/g,’Egj,//
NH Bar No. 4811
Flagg Law, P1.L.C

93 Middi€ Street

Portsmouth, NH 03801
503.766.6300

CERTIFICATE OF SERVICE

I hereby certify that on this date a copy of the forgoing was delivered in-hand to
Attorney Pamela A. Feterson, counsel for the Respondent,

4
Dated: Aungust 28, 2019
Jonathan/M. Fl
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THE STATE OF NEW HAMPSHIRE

JUDICIAL BRANCH
NH CIRCUIT COURT
i0th Circuit - Family Division - Brentwood Talephone; 1-855-212-1234
PO Box 1208 TY/TDD Relay: (800) 735-2934
Kingston MH' 03848£-1208 hitp:/Avww.courts.state.nh.us
NOTICE OF DECISION

JONATHAN M. FLAGG, ESQ
FLAGG LAWPLLC

93 MIDDLE STREET
PORTSMOUTH NH 03801

__ Case Name: James R. Britton and Patricia F. Britton
Case Number:  218-1983-DM-00439

Enclosed please find a copy of the Court's Order dated June 08, 2020 relative to;

Order on Respondent's Motion to Award Alimony (Index
Number 71)

June (3, 2020 LoriAnne Hense!
Clerk of Cour

{5885)
C: Pamela A. Peierson, ESQ

NHJB-2207-DF (07/01/2011) éfg



THE STATE OF NEW HAMPSHIRE

JUDICIAL BRANCH

NH CIRCUIT COURT
10™ CIRCUIT - FAMILY DIVISION - BRENTWOOD

COUNTY OF ROCKINGHAM
In the Matter of:
James R Britton and Patricia F Britton

Case No. 218 ~ 1983 — DM — 439

ORDER ON RESPONDENT’S MOTION TO AWARD ALIMONY (INDEX NUMBER 71)

A one day final hearing was held on Augusi 28, 2019, on pstitioner's motion for modification
{Index numbsar 7), respondent’s motions for conienipi (Index number 15) and for modification (indax
nuraber 22} and related procadural moticns. Both pariies appeared with counssl and presented
testimony and other evidence. The couri issued orders inciuding denying petitioner's motion for
surmmary judgment, denying petiticner's motion for modiication cf tha Final Decrse for termination of
alimony, and granting respondent’ s miction for contempi for the paiitionar’s faiturs io pay alimony,
among other orders (Order daied Novembai 7, 2019 ai index number 73).

During the course of the hearing, respondent made an oral motion o award alimeny which was
foliowed up by a writien motion to which petitioner fited an objection. As part of the MNovember 7, 2019
Order, the court advised that it will issue an order on raspondent’s moiion for alimony without further
hearing bagad on the evidenca presanted by tha narties unless either party requests an additional
heaiing. Petitioner raquastad an additional hearing and a haaring was scheduled for June 3, 2020.
Theresiter, the paiiies agreed to have the court decide the motion on the racord presenied and

withdrew any requast for an additiona! hearing.

Accordingiy, the court incorporates hersin all of the findings and orders of the November 7,
2018 Order and basad on ths avidence presenied grants the raspondent's mofion to award alimony in
the amount of $200 per wesk for the three year period of lime from Oclobar 2019 to October 2022 for

ihe reasons sat forth balow.

Applicable law.

he court previously found as set out in iis November 7, 2019 Order that the 1983 varsion of
the allmiony statute, RSA 458:19, is applicable to the parties’ 1985 Finai Decree, which incorporatad
the parties’ stipulation for lifetime alimony paymenis to raspondent by paiiiioner, originally in the

a2mouni of $400 psr week and then reducead to $200 ner week.

The 1983 version of RSA 458:19 as cited in Henry v. Henrv, 525 A.2d 267, 258 (NH 1287) is
as follows:

“Upon a decres of nullity or divorcs, the couri ma Y restore io the wife all or any part of her
estals, and may assign to har such peri of the ssiaia of her husband, or order him ic pay such sum of
mongy, as may be deemed jusi, provided that in casss in which ne children ere involvad, or in which
1 have reashsd the age of mejority, the order shall be effective for nct more then 3 years....

the children
Hewever, such order may be renswed, modijfied or extended if justice requires for periods of noi more
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than 3 ysars at a time; and may compeil the husbend to disclose, under oath, the sifuation of is
f ] 4,
properiy; and before or after the decres, may make such orders end usa such process as may be

necessary.”

Despite the thres year limitation on alimony payments of the 1882 versicn of RSA 452: 19,
petitioner falthiuily paid weekly alimony {o respondent in accordance with the parties’ stipulation
approved by the court uniil April 2016, which triggsred a motion for contempi filed by respondent for
the nonpayment of alimony. That motion for contsmpt was resolved oy the stipulation approved in
Cclober 2018 in which pelitioner paid ali alimony arrearage and reaffirmed payment of the weskly
alimony going Torward (Index number 6). Tha court found in the MNovember 7, 2018 Crder that the
Qclober 2016 stipulation raquiras petiticner to pay $200 weekly alimony te respondent commencing
in Oclober 20186, for a period of thrse years, subjact to being “renewad, modified, or exiended if
justice requires for periods of not more than three years at a time” as provided in the 1983 version of

the alimony siaiute.

In April 2G18 petitionier again stopped paving wesakly alimerniy {o respondant and in June 2018
fiied pizadings to lterminate alimony. Respondeni filed pleadings in July 2018 seaking a finding of
contempt for nonpayimenti of alimony and io anforce the continued weekly pbaymenis of alimony.
These pleadings ware resolved in the November 7, 2018 Order which, among other orders, affimad
the petilicner's cbligation {o pay respondant $200 weekly alimony pursuani to the October 2018
Ordar approving ihe pariies’ stipulation to continue weeikly alimony, based on the 1983 varsion of
R8A 458:18.

Respendent’ s pending motion to award alimony is requesling alimony 1o continus, which
based on the couit's prior rulings, would be for another three year period from Qctober 2019 to
Octlober 2022 based on the couit's intarpretation of the standard in the applicable staiuie, the 1982
version of REA 458:19.

The court has airsady made findings rejecting patitioner's argument that the 1283 version of
RSA 458:1¢ required termination of alimony in 1988, three vears after the 1885 Fina! Decree of
Diverce. Petilioner also argues that respondent's motion to award alimony is net properly before the
court procedurally and that the standard in the Januaiv 1, 2018 version of RSA 458:19, including RSA
458.18-aa, appliss to the motion rather than ths standaid in the 1983 version of RSA 455: 1 8.

In connection with the question of procedurs, the court allowad tha petilionar to make an orai
motion duiing irial in an open case in which respondent had airsady pied enfcicement of the alimony
orders, required the respondent to follow up the oral motion with & wiiten nlsading, provided
petitioner with an opportunity to respond thereto, which he did, and provided both pariies with an
opporiunity ior 2 further hearing and for the submission of testiniony and other svidance, which they
both eveniually declined. The metion is properly bafora the court for detarmination.

The 2018 versicn of RSA 458:19, including seciion 18-aa, is not appiicable o this case. The
eifeclive date of the slatute is January 1, 2019, which is obviously long afier the date of the 1985
Final Decrae, ailer the Octobar 20186 stipulation approved oy the court reaffirming paymentis of
weaeKkly alimony, and after the reopening of the case in 2018 regarding peiitioner's mofion to terminate

alimony and respondent's motion for coniempt and io enforce the aiimony orders,



The 2018 version did become effeciive while this case was open and before the date of trial at
which the motion {o awarg alimony was made. Chaptar 310 of the laws of 2018 (8B 71) specifically
states that the changes in RBA 458:19 shal; apply to all cases filed on or after January 4, 2019. Sze
Chapiler 310:5 of the Laws of 2018, Chapier 310:5 li also provides that cases filed batween the
effective date of sscticn six on June 25, 2018 and Januzary 1, 2010 shail be cenirolled by the law in
eifect on the effaclivs dats of sectior; six (nemely June 25, 2018) unless the court in its discration
iinds that adopiing any or ai! of the provisions due lo izke effect on January 1, 2048 would ba both
equitatle and consistent with the jaw existing as of the dats of passags. Section 310:5 IIl aiso
provides that pariies to any case filed nrior to January 1, 2019 may agrae lo adopt soma or ali of the
provisions of the aci. The parties in this case had no such agreemenit. For all of the rsesons ciiad
abouve and in this court's order of Noverber 7, 2019, this court finds that it is apprepriate io continue
to appiy the 1983 version of the alimony siatute to this particular cass.

Tharzis a presumplion of prospaciive application of a staiute whan & siatuiz affacts
substantive rights, but this prasumption is reversed when the siatute is remadia) in nature or effects
only procedural rights, which in that case retrospactive anplication would not be unjust. Kenick and
Bailay, 156 M.H. 356 {20607). ' ‘

in Kenick and Bailey at 576-7, tha Supreme Court in discussing the Prospeciive/retrospective
applicalion of another pertion of anothar version of RSA 458:19 stated as follows:

When, as in ihis cass, the legisiature js silent as to whethsr a staiuta should be applisd prospectively
or reireactivaly, our inierpretation turns upon whether ihe staiute affecis the parties' subsizantive or
procedural rights. id. at 83, 877 A.2d 30. ‘[Tlhers is a presumnpiion of prospeciivaly when a statuie
affacis subsiantive righis. This piosumption ... is reversad ... when the slatuie is remadial in nature or
-afiesis only procedural rights. In that cass, reirospactive application is noi unjust.” Elgridaa v,
Eldridgs, 136 N.H. 511, 873, 820 A.2d 1031 (1883) (citations omitted). "Unlike statutss affacting
substaniive rights, ithose &ffeciing procadiural or rsmedial rights ere usually deemed to apply
relroactively io accrusd cesss not yet fifed or thicss pending cases which on the eifective dais of the
Siatute have not yet gone be Yond e procedura! stage to which the staiute pertains.” Peiifion of
Beauregard, 187 M.H. 4485, 448, 852 A.2d 1153 (2004). '

We begin cur snalysis by determining whather RSA #386:18, I, is remedial in nature. Sse id, A
remadiel statute is one dssignad to cure & rischief or remeady a defact in axisting lews.” Id. {quotetion
and silipsis omitied). Here, the bill to ermend SA 458:19, I, was introduced in ihe Senzie with a

curafive purposs:

“Currently there is no limitation on when a spouse could come back to couri for alimony. When a
couple divercss, the procass takes inic consideration ell of the posssessions end assets of the couple
and ewards ihem accordingly. Afier a diveres, there must be seme fime when beople ars ready ic
1ncvs on with their lives and say the mairiage is cver.”
N.H.S. Jour. 1275 (2007 )- By establishing a five-veer time jimit undsr RSA 458:19, |, the Isgisiature
remedied a perceived deiect in ihe law that had allowsd divorced pariiss to seek alimony indefiniialy,
See id. We conclude, therefore, that RSA 4561 9, 1, is remediial in neiurs and ihai it appliss
retroactively.
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The peiilioner ergues that RSA 458+ 5, |, affects substantive iights and, iherefore, should be appliad
prosgectively. We disagrss. Subsiantive rights ars vested rigiits. See In the Matier of Goldman &
cilio, 157 W.H. 770, 774, 368 A.2d 278 (2003). Whers, as here, an original divorce decree hes not
ordsred either pariy to pa y alimeny, neither parily has a vested right to recsive k. The five-year
limitation set forth in RSA 458:19, |, therefors, doss not affect subsianiive righis. See id,

The paiitionsr mistakenly reiias upon cur decision in Doroven io support har argumait. In Donovan,
we addressed whether a staiuts thai eliminzied the trial court's discrstion to order perijes io

contribute io their children's collsgs expensas applied retroaciivaly or prospeciivaly. Donovan, 152
N.H. at 61, 871 A.2d 30. We helci that becduse the statute effeciad a substeniive right—ihs right t¢
recaive previously couri-orciared eaiGaiional contributions—ii applisd prospectively. Id, at 83, 871
A.2d 30. Here, by conirast, the original divorce dscrse did not order alimony.

Tha instant case is similar {o Goldman, 157 N.H. ai 7 7475, 868 A.2d 278, Goidman **577 concamied
the sams amandmarii as Donovan; however, in Goldman, unliks In Lorncvan, there was no prior court

order roquiring the partias to contribute fo theair chiidran's collegs sxpenses, Goldman, 157 N.H. af
771, 868 A.2d 278. Just baiors the effactive dats of the armendment, the respondant in Coldman
sought paymant of collage experises. Id, We held that her motion did not “secure her & vasied right
undsr the prior lew.” id. at 774, 858 A.2 2 78. Har motion “did not fransform her hope ior a
discretionary collsgs contribution awerd initc a fixed, ceriain and absoiuts right that the court consider
fier request and issue an award.” I, Similarly, in ihis cess, whers the peiftioner filsd her motion for
alimony long after ths effactivs dale of the amandment, her motion plairly sould not iransiorm an y
fiope for an alimony awerd that she may have had prior o the amendmeni's sfiective daie inio a
fixed, certain and absoluts righi io recsive ons. Sse jd.

Tha pstitionsr also misiakenly relies upon Henry v. Henry, 128 N.H, 108, 181, 525 A.2d 267 (1987),
{o support her assertion that RSA 4581 8, 1, should apoly prospectively. Henry is factually
distinguisheble from this appesi. In Fienry, unlike the instant case, we did not anajyze whather the
amenament &l issus was remadial or subsiantive, Moarsovsr, ihe paiitionsr in Henry sought
coniinuation of previcusly crdered elimony, while the paiiticnsr hers sesks alimony in the first
Insiercs. See Henry, 129 M.}, &t 761, 8525 A.2d 267, Furiher, the neiitioner in Henry was eniitled to
saek continualion of alime Ny under either version of ihe siatuie ai issue. ld.

In this case, respondent has hag a vesied right io alimony since the 1885 Final Dacres based
on the pariies’ stipu'ation for lifatimsa alimeny and confirrnad by the paities in 2018. The provisions
and siandards in the 1983 varsion of RSA 458:19 are diffsrent from the provisions and standards of
the 2019 version of RSA 458: 9, including the standard to be applied for renawal of alimony. The new
varsion makes significant subsiantive changes in the alimany statuta rather than “cure a mischiaf or
remedy a defect” in the existing law. In addition, the 2013 stalutory change became sffective after the
filing of the matiters {hai reopened this casa. All of this peints {o the 2019 version of RSA 438:19 as
subsiantive rather than remedial and should be applied drozpectively rather than ralroaciively.
Therefors, the 2019 varsion of RSA 458:18 Is not applicadle to ihis case.

Alimony standard.

In applying the standard under the 1983 version of RSA 458:1g, nameiy “such order may be
renewed, modiiied or extendsd if justice requirss”, tha court has already mada iindings in iis

4
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November 7, 2019 order thai respondent has a nsed for continuing aiimony and pelitioner has an
ability to pay alimicny. The pariies circumsiancas have not chaiiged since the hearing and the firdings
made by the court. As the couri previously found, petitioner emphasized in his testimony ihai at the
time of the divorce he wanied to make sure that the permanant siipulation was fair and speciiically
made sure that ihe paities’ two sons were in the-room whsn iha Peimanen; stipulation was finalized
to show that that he was being fair to their mothar, The iact of the parlies amazing longevity is not a
basis io end alimeny as long as thers is a need for i and an akility to nay it. Those findings ang
orders ara reaffirmed. Petitioner is to coniinus to maks weekly alimeny pavinents of $200 from
Cciober 2019 io October 2022 as aliowed for in the 1982 version of RSA 458:19.

Jurisdiction pending appeal.

Patitioner has appealad the court order of November 7, 2018 and tha eppeasl is pending in the
Supreme Court. Tharafore, this courl’s orders on appeal ars not final unti! the appeal is complete.

gy L1

This ordar may also be appealed.

in Rollins and Rolling, 122 N.H. 8, 10 (1982), the Supreme Court found that the timely filing of
an appaal of tha trisl court's Final Decrse in 5 diverce proceeding meanes that the Final Decree doss
noi go fo judgment and Temporary Dacrees ramain in eifect (ihe Court citing Superior Court Rule 74
that a Dzcres doas not go te final judgment if a timely Appeal is taken to the Supieme Court). Thers
is an excaption to tha Rolling ru! it the tial court ordars thai & Finai Decres, or a poition thereof s to

be in effect, pending appeal.

In addition, the trial court has the authority, whils the casa is on appeasl, to preserva ihe staivs
quo; that is, to issue orders io enforce axisting orders. The staius 4uo in this case includes the
Octobar 24, 2015 Order appraving the parties’ stipuiation thei petifioner shall coniinya lo pay
respondent $200 weskly alimony,

As well, the Supreme Couri has found that the trial court is in the best position {o assass the
parties’ circumstances during an appsal and to make further orders accordingly, sush as paymienis of
alimony and child support. Nicolszzi v. Nicolazzi, 137 M.H. 664 (i6eQ) (acknowledging the %ial
courl’s discration {0 sef leveis of alimony and chilg Siippori to be pald during appeal). Tha ruling in

Mocolazz would also be appropriate here regarding alimony.

Accordingly, The Court has discraiion 1o sat lavsls of alimony during tha pendency of the
appeal. The court ciders temporary aiimony of $200 a week during the pendericy of this appeal,
which the couri detsrmines io be just amount based on findings set forth abova,

So Ordered.

~.
§'~a o *® ]
& Puthtan
June 8, 2020 . 4 P

J

it

Date Hon. David G. LeFrancols, Jusics
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THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH

NH CIRCUIT COURT
Telephone; 1-855-212-1234
TTY/TDD Relay: (800) 735-2964
http://www.courts.state.nh.us

10th Circuit - Family Division - Brentwood

PO Box 1208
Kingston NH 03848-1208

NOTICE OF DECISION

PAMELA A. PETERSON, ESQ
DEVINE MILLIMET & BRANCH PA
111 AMHERST STREET
MANCHESTER NH 03101

___Case Name: James R. Britton and Patricia F. Britton
Case Number:  218-1983-DM-00439

Enclosed please find a copy of the Court’s Order dated October 24, 2016 relative to:
Stipulation

October 25, 2016 LoriAnne Hensel
Clerk of Court

(618770}
C: James R Britton

NHJB-2207-Df (07/01/2011) g%



THE STATE OF NEW HAMPSHIRE

10™ CIRCUIT - FAMILY DIVISION — BRENTWOOD RECE] VED
DOCKET NO.: 218-1983- DM-0439 0CT 24 55
VLT 24 2018

In the Matter of James R. Britton and Patricia F. Britton 100 Giout et
T At Brentwoog

STIPULATION

NOW COMES the Petitioner, James R. Britton, Pro Se, and the. Respondent, Patricia F.
Britton, by and through her attorneys, Devine, Millimet & Branch, P.A., and set forth the

following as their Stipulation for approval by this Court:

1. Pending in this matter is the Respondent’s Petition to Bring Forward and for Contempt
and to Enforce Final Decree Re: Alimony (hereinafter “Respondent’s Petition”) against
the Petitioner, James R. Britton.

2. A Hearing is scheduled in this matter for October 31, 2016 at 11:30 a.m.

3. The parties agree to resolve the Respondent’s Petition as outlined herein @d remove the
October 31, 2016 hearing from the docket.

4. Upon signing this Stipulation, the Petitioner, James R. Britton, shall pay to Patricia F.
Britton, with payment issued through her attorney, the sum of Five Thousand Four
Hundred Dollars ($5,400.00), which represents his alimony obligation from April 15,
2016 through October 22, 2016.

5. Thereafter, James R. Briiton shall pay any and all future weekly alimony payments to

Patricia F. Britton in a timely manner via the office at Exeter River Landing.



9.
Dated: /ﬂ/ﬂ//ﬁ///é _
Dated: f()lhq l ’(p -
Dated: __JO-F -/4
Dated: /0![8/16
Approved.

On or before December 1, 2016, James R, Britton shall pay to Patricia F. Britton, with

payment issued through her attorney, the sum of Four Thousand Eight Hundred Eight-

Seven Dollars ($4,887.00) for Patricia F. Britton’s attorney’s fees.

On or before December 1, 2016, James R. Britton shall pay to Patricia F. Britton, with

payment made through attorney, the sum of Three Hundred Ninety Six Dollars and Sixty-

One Cents ($396.61) for Patricia F. Briiton’s costs in having to bring this action.

The total attorney’s fees and costs to be paid by James R. Britton by December 1, 2016

are Five Thousand Two Hundred Eighty-Three Dollirs and Sixty-One Cents ($5,283.61).

All other Court Orders, not inconsistent herewith, shall remain in full force and effect.

Dated: /ol/é’-‘{//g-

es R. Bruton Petitioner

ML (9o,

Wltness for PetlflOnU U

Aiteinins Aopttod

Patricia F. Britton, Respondent

s@M\UI@( A ——

Pamela A. Peterson, Exq. (NH #11020)

(7

Judge, Family Division Circuit Court

Charles L Greenhalgh
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The State of PNetw Bampsghire

10th CIRCUIT - FAMILY DIVISION - BRENTWOOD
DOCKET NO. 218-1983-DM-00439

In the Matter of James R. Britton and Patricia F. Britton

AFFIDAVIT OF ATTORNEYS’ FEES
AFFIDAVIT OF COUNSEL

NOW COMES Attorney Pamela Peterson, counsel for the Respondent, Patricia F.
Britton, in the above-captioned matter and states unto the Court as follows:

1. I am an attorney in good standing in the State of New Hampshire. Iam a
shareholder at Devine, Millimet & Branch, P.A.

2. I performed legal services on behalf of the Respondent, Patricia F. Britton. My
paralegal, Lynn Brunelle, performed legal services on behalf of the Respondent.

3. My current billing rate on this matter is $350.00 per hour. My paralegal’s billing
rate is $180.00 per hour.

4. In its Order dated November 12, 2019 (Clerk’s Notice date), the Court ordered
James R. Britton to pay Patricia F. Britton’s legal fees related to her Motion for Contempt. The

Court stated in its Order, in relevant part:

“The Court finds Mr. Britton in contempt for failure to pay alimony and is ordered to pay
all arrearages of $200 per week due from the nonpayment on April 6, 2018 to October 25,
2019 (the termination of the three year period covered by the 2016 stipulation) within 30
days of the issuance date of this order. As a result of the contempt, respondent is
awarded attorney’s fees and costs. An affidavit of fees and costs solely related to the
motion for contempt may be submitted within 10 days of the issuance date of this order.”

5. I have attached a summary of all relevant costs and billing charges incurred in
relation to Patricia Britton’s Motion for Contempt, also including time spent obtaining discovery
as well as at the January 7, 2019 Pre-Trial Conference and the August 27, 2019 Final Hearing.

(See Exhibit A).

6. The time spent preparing for the issue of the Motion for Contempt both the
PreTrial Conference and the Final Hearing is listed at 1/3 of the total time in recognition that
other motions were pending in this matter, namely James Britton’s Motion to Terminate
Alimony and Patricia Britton’s Motion for Modification (property).

1



7. Simultaneously, Patricia A. Britton has filed a Limited Motion for
Reconsideration on the issue of attorney’s fees incurred relative to litigating James Britton’s
Motion to Terminate Alimony. Accordingly, I have listed the attorney’s fees for that matter in
grey, with the exception that the Pre-Trial Conference and Final Hearing fees, which overlap
with the Motion for Contempt. The total time spent preparing for both the PreTrial Conference
and the Final Hearing is similarly listed at 1/3 of the total time, in a separate column,

8. In regard to the Motion for Contempt, I performed a total of $9,660.00 of services
at my billing rate of $350.00 per hour and my paralegal performed a total of $972.00 of services
at her billing rate of $180.00 per hour.

9. In regard to the Motion to Terminate (listed in grey) and in a separate column, I
performed a total of $7,070.00 of services at my billing rate of $350.00 per hour and my
paralegal performed a total of $1,584.00 of services at her billing rate of $180.00 per hour.

Respectfully submitted,

Date: November 22, 2019 \Ql/l/@@{/&%/\___,

Pamela A. Peterson, Esquire (#11020)
111 Ambherst Street

Manchester, NH 03101

(603) 669-1000

STATE OF NEW HAMPSHIRE
HILLSBOROUGH, SS

Personally appeared the above-named Pamela A. Peterson, and took oath that the
foregoing statements are true to the best of her knowledge and belief this 22™ day of November

2019.

%?o.-%?_ P .ugia@g\*
7
r:,,,”mhldnl:’“m\\\\\



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been emailed and mailed this day to
Attorney Jonathan Flagg, counsel for James Britton.

Date: _ U u%(&l Q%‘/(/\M‘P"é)’\/

Pamela A. Peterson, Esquire
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In the Matter of James R, Britton and Patricia F. Britton

Docket No, 218-1983-DM-00439

ATTORNEYS' FEES
DATE TIME- DESCRIPTION OF SERVICE ATTORNEY PARA ATTORNEY PARA
KEEPER HOURS HOURS HOURS HOURS
CONTEMPT | CONTEMPT | TERMINATE | TERMINATE
6/13/2018 PAP Email correspondence re: alimony not paid 0.10
6/18/2018 PAP__ |Preparation of letter to lames Britton 0.40
6/23/2018 PAP  |E-mall correspondence from James Britton 0.10
6/24/2018 PAP  |Response e-mail correspondence to James 0.10
Britton
6/24/2018 PAP Response e-mail correspondence from James 0.20

Britton. Send additional response to James

Br ltton

7/12/2018

PAP

Begin preparation of Motion for Contempt

0.20

. 7/13/2018(

PAP
- lon Petition to Change Court Order; Recelpt
‘[and review of .lames Bnltton s: Financlal

Receipt and review of Court's Grder of Notice |

S 040]

7/15/2018

Further review of Financlal Affidavit of James
R. Britton; Finish preparation of Motion for
Contept; Review Motion for Modification,
Including RSA 458:14 cited in Motion for
Modification

PAP

1.40

PAP
ormai acceptange of sefvice

Cerrespondence to James Britton negarding d

0.10

7/18/2018

PAP Rewse Motion for Contempt

" 0.40

7/18/2018

E-mail correspondence from James Britton
that he does not have a computer and he did
not receive any emalled letter of July 16,
2018 as he does not have a computer

PAP

0.10

Receipl antreyigw uf e G U's Orde of
Notice on. Petition toChange Court Order
|received fiom Mt Brittonfor:service upon

PAP

service” .

M. Brittoni: preparatlon of Acceptance of iy

020"

7/25/2018

PAP
signed Acceptance of Service

Correspondence to Mr James Brltton wnth

d. 10

7/25/2018

Preparation of Appearance; Correspondence
to Court filing Appearance and Motion for
Contempt

PAP

0.20

7/30/2018

E-mail correspondence from James Britton
re: status of our receipt of Service Copy;
response e-mall correspondence to James
Britton

PAP

0.10

G0



In the Matter of James R. Britton and Patricia F. Britton
Docket No. 218-1983-DM-00439

ATTORNEYS' FEES

DATE TIME- DESCRIPTION OF SERVICE ATTORNEY PARA ATTORNEY PARA
KEEPER HOURS HOURS HOURS HQURS
| CONTEMPT | CONTEMPT | TERMINATE | TERMINATE

7/30/2018 PAP  |Response e-mall correspondence from James 0.20
Britton; E-mail correspondence to James
Britton re: Motion for Contempt being
treated as 10-day motion

8/14/2018 PAP Receipt and review of Mr. Britton's Response 0.30
to Motion for Contempt and to Enforce Final
Decree re: Alimony; Correspondence to Ms.
Britton with same

9/6/2018 PAP Receipt and review of the Court’s Notice of 0.20
: Decision regarding Motion for Contempt;
Correspondence to Ms. Britton with same

Ta0

t ﬂnallzmg Rule 1 25~ documer_\tséfsjir Ms.
- |Britton; receive and review multiple e-maii.
_jeommunications-from Mr. Britton together
with’ supplemantal discovery; preparation of
- +'trinancial Affidavit of Patricia Bntton, and
" |addendumto Monthly Expenses; .
[commiunications with Attomey Peterson e |
A discoverv

9/11/2018 PAP Correspondence to Mr. Britton with 0.10
Mandatory Rule 1.25-A documents
PAP.  |Begin preparation qunswerand Obyection R e A e T e A, 0861 -
s {toMation for: Modd‘métion of Decree.of Bea LTTo A= (TRt Sl iR i ES O '
Divorce - Requestfor Termmatfon of Ahmenv ;
e * . {Order - L T ; %

9/14/2018 PAP  |Correspondence to Mr Brltton regardlng 0.10
Rule 1.25-A Mandatory Disclosure

~9/37/2028] - PAP " [Continued preparation of Answer.and -
' 37 [objection: to. Motion for Mod]ﬂcatnon oF .
S Y : - JAlimony : ] LA 1aus)
9/18/2018 PAP  [Travel from home to Court Attend 3.00
: Structuring Conference Hearlng at

Brentwood Family Division Court with
Patricia Britton; Conference with Patricia
Britton after the hearing to discuss the case
and review the Answer and Objection; Travel
back from Court to home




In the Matter of James R. Britton and Patricia F. Britton
Docket No. 218-1983-DM-00439

ATTORNEYS' FEES

DATE

TIME-
KEEPER

DESCRIPTION OF SERVICE

ATTORNEY
HOURS
CONTEMPT

PARA ATTORNEY
HOURS HOURS

CONTEMPT | TERMINATE | TERMINATE

PARA
HOURS -

- 9/20/2018]

Correspondence to'the Court fillng Answer: | -~
 |and Ohjectiont
. [Modification:of Det ‘Divairce l
© . [for Termination of Alimony Order -

9/20/2018

PAP

missing copy of Amended Financial Affidavit

Correspondence to Mr. Britton regarding

0.10

9/24/2018

PAP

E-mail correspondence from James Britton
re: Financial Affidavit

0.10

9/25/2018

LFB

Receive and review Court's Scheduling
Conference Order; update court Imposed
tasks and deadlines; receive and review Ms.
Britton's edits to Financial Affidavit form;
brief review of discovery received from Ms.
Britton; communications with Attorney
Peterson re: discovery issues

0.30

10/4/2018

PAP

Receipt and review of the Court's Notice of
Hearing scheduling a Pretrial Conference

0.10

10/4/2018

PAP

Begin preparation of Interrogatories upon
James Britton

0.50

10/5/2018

PAP

Continued prearpation of Interrogatories
Upon Jamaes Britton

150

11/14/2018

PAP

Finish Interrogatories Upon James Britton

0.20

11/14/2018

PAP

Correspondence to Mr. James Britton with
First Set of Interrogatories and Production of
Documents

0.10

11/19/2018

LFB

Receive and review First Set of
Interrogatories and Requests for Production
of Documents Propounded Upon Patricia
Britton, and update related tasks and
deadlines re: same

0.10

12/6/2018

LFB

Preparation of typed version of Mr. Britton's
Interrogatories Upon Patricia Britton

0.30

12/10/2018

PAP

Receipt and review of correspondence from

to Respondent's Motion to Excuse
Attendance at Pre-Trial Conference;
Correspondence to Ms. Britton with same

lames Britton to the Court filing his Response

0.40

12/18/2018

LFB

E-mall correspondence to Mr. James Britton
re: his responses to Interrogatories

0.10

oz



In the Matter of James R, Britton and Patricia F, Britton

Docket No. 218-1983-DM-00439

ATTORNEYS' FEES

TIME-
KEEPER

DATE

DESCRIPTION OF SERVICE

ATTORNEY
HOURS
CONTEMPT

CONTEMPT

PARA
HOURS

ATTORNEY

TERMINATE

HOURS

PARA
HOURS

TERMINATE

1/2/2019 PAP

Preparation of first draft of Propased Final
Decree and Pre-Trial Statements; preparation
of Uniform Alimony Order for Pre-Trial
Conference; Review Uniform Alimony Order
(original time 2.20)

0.70

0.70

1/2/2019 LFB

Begin updating Patricla Britton's wage
information for Financial Affidavit
{original time 0.20)

0.10

0.10

1/2/2019 LFB

Preparation of Uniform Alimony Order
{original time 0.30)

0.10

0.10

1/4/2019 PAP

Assemble documents for Pre-Trial, finalize
Financial Affidavit
{original time 0.50}

0.20

0.20

1/7/2019 PAP

Attend Pre-Trial Conference at Court; Drive
from Court to office
{original time 1.70)

0.60

0.60

1/14/2019 PAP

Receipt and review of the Court's Notice of
Decision on Pretrial Conference Report with
Supplemental Pretrial Orders;
Correspondence to Ms. Britton with same

0.30

2/13/2019 PAP

Work on Answers to Interrogatories for
Patricia Britton

110

2/21/20198]  PAP

Added additional information to
Interrogatory responses

0.10

3/11/2019 LFB

Receive and review Ms. Britton's responsive
discovery documents and edit Answers to
Interrogatories; formally assemble
responsfve documents for production;
meeting with Attorney Peterson to review
and discuss further discovery documents to
produce, and revisions to Answers; further
edits to Answers to Interrogatories

130

3/14f2019 PAP

Correspondence to Attorney Flagg re:
answers to interrogatories

3/15/2019 PAP

E-mall correspondence to Attorney Flagg re:
asking for update on status of Mr. Britton's
discovery

3/20/2019 LFB

Assembly of Patricia Britton's Final
Responses to Interrogatories and discovery
documents produced to Attorney Flagg on
March 14, 2019

0.20

3/28/2019] PAP

Initial review of Answer to Interrogatories
and documents received last night from

Attorney Flagg

0.80




In the Matter of James R. Britton and Patricia F. Britton
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to Interrogatories with original unsigned
Answers to Interrogatories

ATTORNEYS' FEES
DATE TIME- DESCRIPTION OF SERVICE ATTORNEY PARA ATTORNEY PARA
KEEPER HOURS HOURS HOURS HOURS
CONTEMPT | CONTEMPT | TERMINATE | TERMINATE
3/31/2019 PAP Initial comparison of James Britton's Answers 0.20

7 [Assembia three

Prepa- tio of _etallede- ] .
) carrespondence to Attorney agg re. s

discovery issues -

47572019

PAR

Response e-mail correspondence from

. [Attorney Flagg re: dlscovsrv and standard of
Clreview .

" 010

- 4111/2019]

PAP.

Review.and: revlse ﬂrst draft of defvcuency

- latter to Atte rney Flagg:

6.20]

41872019

CLEB.

" |confer with'Attorney Peterson.re: diffieulty |
- |obtaining records:from a‘nkﬂ-dﬁt_\merl‘qa__ 4

"|Preparation.of detailed correspondence to
| Attorney Flagg with:Patricia Biftton's

supplemental dlscoven/ doguments and

* [informiation;. preparation ofbank

duthorization:and: credxt card authorlzation to
obtain Patricia:Britton'sfinancial records; -

T o

x Prepare'authorlzatlo i

obtam rerords, preparation of Subpoena
Duces Tecumfor Bank-of America records;

_' finalize correspondence to Attarney Flagg,
mail correspondence to Mr. Britton together

with subpeen for rewew and approval

E

- af26/2019] -

FAP

lzmalls from Attorney Flagg that they are .
reviewirg M Bntton s-deficient. Answers to
Interrogatones and addresslng the: lssues

{Also.they will send-Wir- Britton's updated

Fmanctal Afﬁdavlton Mondav, Aprll 29, 4019 o

q20]
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ATTORNEYS' FEES
DATE TIME- DESCRIPTION OF SERVICE ATTORNEY PARA ATTORNEY PARA
KEEPER _ HOURS HOURS HOURS HOURS

CONTEMPT | CONTEMPT | TERMINATE | TERMINATE

5/2/2018] PAP. " [E-mallcorrespondence from Attorney Flagg | " o.20]
R st B  |with signed: FlnanclalAfﬁdavltofJames 0 e el
Britton e Th !

AP Correspandencet A

discovery.into secured link; :e<hail - :
i corr espondence to: Attornev Flagg. together
i with Ms; Britton ssupplemental dlsccvery

S i X [documents . A o ) 5L ’ L TR
- §/15/2019] pAP | Fimsh listof} m:ssmg d:scoveryto mailto thﬂ B T - SR o T P
.-6/18/2013{  PAP Recelpt and: rewewaf mulﬁ-page e ' ; ; N e e e ]

0:30

_ Preparation: of secured ﬁnal dlscovery
" |disclosure of Patricia Britton;.e-matl-
correspondence to. Attorney Flagg with
|Patricia Britton's Somal Securlty Statenient;.
{review rorrespondence from Attorney Flagg
“|re Mr. Britton's outctandlng discavew

. dlsclosures e e
AP it
L ey SR mlssmgdisaovery‘hst il Sy, nie i e : :
."-57/16/2019 .. PAP _ IFinalize missifg documents list R e R O e LR e 1) F T e2p
g 7/17/20«19 " PAP  “[Correspondence. to-Atterneyflagg re: missing ARl ? i R R
- o ldiscovery e Sl A PR T |t ey b sk i AL
"8/1-/2919-.% PAP  |Receive andreview rorrespondencefrom [ T [N TR e . 030
o o attomey Flaggre: James BrittonsSeacoast L T A D b i
|- |Barik records.and Bank of- Amerlca credlt card o
ei statements 0 ! d |
“PAP  [Correspondence to Attorney Flagg - : % I - 0.30]
. sfresponding t¢ |sletterdatedJuly3 '2019" %
o) il Jreidiscovery. . ] ! AR R s TR .
'8/13/2019 PAP  |Begin preparation of Proposed Order for Trial 0.10 0.10
(original time 0.30) )
8/14/2019 PAP  |Receive and review correspondence from 0.20 0.20

Attorney Flagg re: Petitioner's Financial
Affidavit, Witness & Exhibit List and Proposed
Order and prepare correspondence to Ms.
Britton re: the same

{original time 0.50)
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ATTORNEYS' FEES

DATE

TIME-
KEEPER

DESCRIPTION OF SERVICE

ATTORNEY
HOURS
CONTEMPT

PARA
HOURS

CONTEMPT

ATTORNEY
HOURS
TERMINATE

PARA
HOURS
TERMINATE

8/14/2019

PAP

Finalize preparation of Proposed Final
Decree, Witness List to submit to Court today
{original time 2.50)

0.80

0.80

8/17/2019

" PAP

Preparation for trial, including selection of
exhibits, preparation of findings of fact and
rulings of law

{original time 5.80)

1.90

1.90

8/17,2019

LFB

Work with Attorney Peterson on several
aspects of trial preparation, including review
and analysis of multiple potential trial
exhibits, and begin creating financial analysis
spreadsheets on James Britton's spending
habits

(original time 6.00)

2.00

2.00

8/19/2019

LFB

Review potential exhibits and rebuttal
exhibits with Attorney Peterson, and discuss
further financial analysis spreadsheets for
travel expenses of lames Britton {original
time 0.40)

0.10

0.10

8/20/2019

PAP

Assemble Exhibit Binder for Court and
Attorney Flagg that are due tomorrow
{original time 4.30}

140

1.40

8/20/2019

LF8

Meeting with Attorney Peterson to review
and determine relevant hearing exhibits;
further assembly of exhibits and begin
hearing binders

{original time 0.80)

0.30

0.30

8/21/2019

PAP

Letter alf exhibits for hearing
{original time 0.90)

0.30

0.30

8/21/2019

LFB

Meetings with Attorney Peterson re:
finalizing trial exhibits; redact 2016 and 2017
tax returns; update financial spreadsheet
concerning Seacoast Bank activity of James
Britton; assembly of two trial binders of 30
exhibits each

(original time 1.50)

0.50

0.50

8/24/2019

PAP

Organization of flle for tria! preparation
tomorrow, including organizing files to bring
to trial, assembly of subfolders for trial
testimony -

{original time 1.10)

0.40

0.40




In the Matter of James R. Britton and Patricia F. Britton

Docket No. 218-1983-DM-00439

ATTORNEYS' FEES

DATE TIME- DESCRIPTION OF SERVICE ATTORNEY PARA ATTORNEY PARA
KEEPER HOURS HOURS HOURS HOURS
CONTEMPT | CONTEMPT | TERMINATE | TERMINATE
8/25/2019 PAP  IContinued trial preparation, including begin 1.70 1.70
preparation of Mrs. Britton's direct
examination; online research on whether
James Britton has Florida fishing license;
assemble information for cross-examination
of Jlames Britton; organize exhibit binders
(original time 5.10)
8/26/2019 PAP  [Continued preparation of Findings of Fact 0.40 0.40
and Rulings of Law for trial
{original time 1.10)
8/26/2019 PAP  |Office conference with Mrs. Britton to 1.20 1.20
prepare for trial
(original time 3.60}
8/26/2019 PAP  |Continued preparation of cross-examination 0.90 0.90
of James Britton
(original time 2.70)
8/27/2019 PAP  lAdditional review of file materials for James 0.80 0.80
Britton cross-exam, including overview of
1985 deposition
{orlginal time 2.40)
8/27/2019 PAP  |Finish preapration of Findings of Fact and 0.40 0.40
Rulings of Law for trial
{original time 1.10)
8/28/2019 PAP Travel to Court; Attend Final Hearing 2.60 2.60
{original time 7.90)
27.60 5.40 20.40 8.80
COMBINED TOTALS - BOTH MOTIONS $ 9,660.00 | $ 972,00 | § 7,070.00 | $ 1,584.00
MOTION FOR CONTEMPT ONLY 10,632.00
MOTION TO TERMINATE ONLY (GREY) | S 8,654.00

0/



