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QUESTIONS PRESENTED 

1. Whether the court erred by twice admitting 

hearsay evidence offered by the State. 

Issue preserved by Dana’s objections and the trial 

court’s rulings.  T3* 455-58; T4 609-13. 

2. Whether the court erred by giving a false 

exculpatory evidence instruction that only related to Dana 

and denied Dana’s request that the instruction include all 

witnesses when there was some evidence that two State’s 

witnesses had lied about their whereabouts on the day of the 

murder. 

Issue preserved by Dana’s request for jury instructions, 

memorandum of law, and arguments and the trial court’s 

ruling.  Add. 35-41; T4 626-30; T5 646-49. 

 
* Citations to the record are as follows: 

“Add.” refers to the Addendum to this brief; 

“DT, GT, and ST” refer to the transcripts of the trial depositions of Dr. Eric 

Drogin, Dr. Stuart Gitlow, and Criminalist Katie Swango, played for the jury; 
“T1 – T7” refers to the consecutively-paginated transcripts of the six-day trial 

held September 17 - 26, 2019, followed by the page number given to each page; 

“S” refers to the transcript of the sentencing held on September 27, 2019. 
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STATEMENT OF THE CASE 

Roger Dana was charged in the Coos County Superior 

Court with one count of first-degree murder and one count of 

second-degree murder.  T1 3-5.  Both charges related to the 

death of M.D., aged approximately two and a half years, and 

her sexual assault.  Id.  The jury convicted Dana of both 

charges.  T6 816-22.  The court (Bornstein, J.) sentenced 

Dana to life in prison without the possibility of parole.  S 16. 
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STATEMENT OF THE FACTS 

On November 27, 2016, Roger Dana was at home at 109 

York Street apartment 1, in Berlin, with his two-and-a-half-

year-old daughter, M.D.  T1 171, 180.  M.D.’s mother, Ashley 

Bourque (“Ashley”), left the home at about 7:45 a.m. to go to 

work.  T1 63, 171, 179.  Ashley’s father, Alex Bourque 

(“Alex”), and Alex’s fiancée, Debra Johnson, who had spent 

the prior night at the home, left around 9:00 a.m.  T1 57-59, 

63, 176.  Floyd Riff, the boyfriend of Ashley’s sister Deborah 

Bourque (“Deborah”), stopped by around 10:30 a.m.  T1 81, 

82-83, 87, 100-01; T2 215-16.  Riff went to Bob’s Variety, 

bought some beer, and returned to the house, leaving the 

beer with Dana.  T1 84-86, 113.  Ashley, Johnson, and Riff 

testified that M.D. was uninjured when they last saw her.  T1 

64, 86-87, 178-79. 

Ashley spoke to Dana during her lunch break around 

12:25 and testified that M.D. and Dana seemed fine.  T1 183-

84, 202.  Pastor Robert Haynes saw Dana pushing a young 

girl in a stroller between 12:30 and 1 p.m.  T1 132, 137-38.  

The girl seemed fine to Haynes.  T1 139. 

At around 2:35 p.m., Shane Whitehouse, who lived at 

109 York Street apartment 2, recorded sounds he heard 

coming from apartment 1.  T4 553-54, 582.  Whitehouse 

testified that he heard a girl screaming and yelling and 

banging noises coming from the apartment throughout the 
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day.  T4 556-57, 560, 587-88.  He recognized two of the 

voices as Dana’s and Paulette Walker’s.  T4 557-58, 562, 580-

81, 588, 598-600.  Walker is Ashley’s mother and she was 

frequently at the apartment.  T1 146, 147-48, 200; T4 561.  

However, Walker testified that she did not go to the 

apartment until around 3:30 p.m. that day.  T1 149. 

At around 3:20 p.m., Dana called Deborah.  T1 88-89; 

T2 219-20.  Although she could not hear much of what he 

said before the call was disconnected1, she heard him say 

something about how they had been friends for a while.  T1 

88-89, 126-27; T2 220, 251-52.  Dana sounded intoxicated.  

T1 88-89, 126-27; T2 220, 251. 

Walker testified that at around 3:12 p.m., she got a call 

from Dana, who said that M.D. had fallen off the bunk bed 

and was dead.  T1 149-50.  She testified that Dana sounded 

drunk.  T1 150-51.  Walker walked to the apartment, calling 

Ashley on her way.  T1 150, 185-86.  Ashley left work and 

arrived at the apartment shortly after Walker said that she 

had arrived.  T1 152, 186.  Walker testified that she found 

Dana in his and Ashley’s bedroom, holding a motionless M.D.  

T1 151-52.  Walker testified that she took M.D. from Dana.  

T1 151.  Dana was crying and upset.  T1 153.   

 
1 There was evidence that Dana’s phone did not work well.  T1 110, 200-01; T3 

415. 
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Ashley testified that when she arrived, Walker was 

holding M.D.  T1 162, 186.  Ashley took M.D. from Walker 

and Walker called 911.  T1 151, 153, 186.  Ashley testified 

that M.D. was unresponsive.  T1 186.  Dana said that M.D. 

fell off the top bunk when he turned around to get her some 

clothes.  T1 153, 187-88. 

When emergency personnel arrived, Walker was 

punching a railing.  T1 23-24.  M.D. was rushed to the 

hospital where she was later pronounced dead.  T1 28-29, 41-

43. 

Chief Medical Examiner Jennie Duval determined that 

M.D.’s cause of death was head and abdominal injuries.  T3 

461, 496, 505.  She had scrapes and bruises over her entire 

body that had to have been inflicted by at least seven different 

impacts.  T3 467, 470-80, 485-99.  She had internal bleeding 

in her head and abdomen.  T3 482, 493-95.  She also had 

injuries around her vaginal opening and around and inside 

her anus.  T3 501-03.  M.D.’s injuries were inconsistent with 

a fall.  T1 41; T3 500.  There was no sperm or semen in swabs 

taken from M.D.’s vagina, anus, and mouth.  T2 338-40.  A 

long hair found in M.D.’s labia was not tested, even though 

the state lab could test hair for DNA.  T1 44-45, 52; T2 351; 

ST 17; T3 450-53.  

The police took Dana into protective custody that 

afternoon.  T3 383.  The following morning, the police 
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searched Dana at the Berlin Police Department.  T2 262, 322.  

His hands were uninjured but he had dried blood on him.  T2 

266, 320. 

Later that day, Dana spoke with New Hampshire State 

Police Sergeant Nathan Zipf at the Berlin Police Department.  

T3 390-91.  Zipf did not tell him before the interview that 

M.D. had died.  T3 392, 443.  Dana said that he had been 

alone with M.D. from mid-morning on the twenty-seventh.  T3 

399.  He said that she was injured when she fell off the 

bottom bunk.  T3 396-97.  When told at the end of the 

interview that M.D. had died, he broke down crying.  T3 443. 

Later that day, Dana met with Ashley.  T1 189-90, 205.  

Dana told her that he had put M.D. on the bottom bunk for 

her nap and left the room.  T1 190.  He said he heard a 

thump and went in to find M.D. on the floor.  Id.  Dana was 

crying and upset.  T1 204-05. 

The following day, Dana agreed to meet police at his 

home and he showed them what had happened on the 

twenty-seventh.  T3 406-07, 410-11.  Dana said that he and 

M.D. had had an uneventful day.  T3 408-09.  He first said he 

had put M.D. down on the bottom bunk for a nap, went to his 

room, then returned when he heard M.D. screaming to find 

her on the floor.  T3 409.  He then said that he had put M.D. 

on the top bunk after her bath, she fell off while he was 

looking for clothes, he picked her up and she seemed mostly 
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fine so he put her on the bottom bunk for her nap and then 

left, returning later to find her injured on the floor.  T3 409-

13. 

Zipf interviewed Walker in the early morning after 

M.D.’s death.  T3 421.  Her knuckles were bloody and 

swollen.  T3 422, 445-46. 

Police searched the apartment.  T2 267.  There were 

apparently bloody wipes in the trash, in M.D.’s bedroom, and 

the adult bedroom.  T2 278-80, 287, 292-93, 308-10.  There 

appeared to be blood in the bathroom, adult bedroom, M.D.’s 

bedroom, kitchen, hallway, and living room.  T2 274-78, 282, 

287-93, 294, 299-302, 304-06, 308-12.  Police found several 

items of children’s clothing with what appeared to be blood on 

them, including a pajama top that also appeared to have 

vomit on it, found behind the bed in Dana’s and Ashley’s 

bedroom.  T2 290-91, 299, 311, 313-14, 347-48.  There was 

apparent blood on an NFL jersey hanging in the closet in the 

adult bedroom, a shirt that said “with enough coffee, anything 

is possible,” and a pair of women’s underwear.  T2 306-07, 

311, 324-28.  Although the floor of M.D.’s room was covered 

in toys, no toys had blood on them.  T1 195; T2 291-92.  

There were stains of what appeared to be blood on the carpet 

under the toys.  T2 292-93. 

State lab testing confirmed that there was blood on the 

NFL jersey, but it did not belong to M.D.  T2 343-44; ST 14, 
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49-52.  M.D.’s blood was found on wipes from her bedroom 

and the trash, the hallway, the bathroom, and a child’s 

pajama shirt.  T2 344-48; ST 14-16, 18-19. 

After his arrest in early December, Dana wrote Ashley 

letters.  T3 431-32.  He consistently described what had 

happened to M.D. as an accident.  T3 432-33.  He denied 

hurting M.D. purposely.  T3 432-34. 

The defense called two experts, Dr. Stuart Gitlow and 

Dr. Eric Drogin.  GT; DT.  Based on evidence that Dana had 

taken klonopin that morning, had drunk several beers, and 

did not remember all the events of the day of M.D.’s death, 

Dr. Gitlow testified that the use of alcohol and klonopin can 

cause blackouts and loss of consciousness.  T1 84, 105; T3 

439-42; GT 12-25.  Gitlow described a blackout as an episode 

during which the person is able to function normally but is 

not “laying down any memories.”  GT 22.  Both Gitlow and 

Drogin testified about how the brain uses routines or 

assumptions to fill in memory gaps in a way that is not 

apparent to the person.  GT 26-31; DT 7-11. 
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SUMMARY OF THE ARGUMENT 

1. First, the court erred by admitting the lead 

detective’s testimony that the other people Dana suggested 

had access to M.D. at the time of her injuries provided alibi 

witnesses and that those alibi witnesses had accounted for 

the whereabouts of the four primary alternative suspects.  

The only reasonable inference from the detective’s testimony 

is a hearsay inference that Dana was unable to challenge. 

Second, the court erred by admitting, as an excited 

utterance, a statement Walker made twenty-four hours after 

the murder.  In the intervening hours, Walker was 

interviewed by police and had contemplated the risk that she 

would be arrested by them.  Her activities, and the careful 

thought with which she executed them, show that she had 

the capacity to contrive her statements the next day.  Due to 

the passage of time and Walker’s activities within that time, 

her statements were not excited utterances. 

2. The court erred by denying Dana’s request that 

the false-exculpatory-statement instruction cover such 

statements given by State’s witnesses.  By failing to apply the 

instruction to all involved, the court risked the jury 

interpreting the court’s instruction as a comment on the 

evidence favoring the State’s case.  The missing instruction 

went to the heart of Dana’s case and this Court should 

reverse. 
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I. THE COURT ERRED BY TWICE ADMITTING HEARSAY 
EVIDENCE OFFERED BY THE STATE. 

A. The State’s first offered hearsay testimony. 

Dana suggested to the jury that others may have caused 

M.D.’s injuries.  T1 11-20.  In cross-examining the lead 

detective on the case, Zipf, defense counsel asked about his 

investigation into Walker, Riff, Johnson, and Alex Bourque.  

T3 383, 444-48, 449.  Specifically, counsel asked whether 

Zipf had seized any of Walker’s clothing other than her shirt, 

swabbed her injured knuckles, or searched Walker’s home.  

T3 445-47.  Counsel also asked if Zipf was involved in the 

searches of Riff, Alex, or Johnson.  T3 449. 

During redirect examination, the State asked Zipf: 

Q:  Defense counsel asked you about 

Floyd Riff, Paulette Walker, Deb 
Johnson, and Alex Bourque.  
Remember that? 

A:  Yes. 

Q:  Were the people they were with on 
November 27th interviewed? 

A:  Yes, they were. 

Q:  To account for their whereabouts? 

A:  Yes. 

T3 455.   

Dana objected and moved to strike, arguing that 

Walker, Riff, Johnson, and Alex’s statements about who they 

were with and what those people said about Walker, Riff, 
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Johnson, or Alex was hearsay.  T3 455-56.  The State argued 

that it was fair rebuttal to the defense “impeach[ment]” of Zipf 

that he did a “sloppy job.”  T3 456.  The State asserted that 

the defense had asked Zipf whether he swabbed the four 

people listed and whether he took their clothes.  T3 457.  The 

State also argued that the testimony was not being admitted 

for the truth of the matter asserted but just to show what 

follow-up Zipf did.  T3 456. 

The court found that, because no “substantive 

statement” was being elicited, it was not hearsay.  T3 457-58.  

Thus, the court did not give a limiting instruction.  In so 

ruling, the court erred. 

 

B. The State’s second offered hearsay testimony. 

During the cross-examination of Johnson’s testimony 

during the defense case, the State asked her about a 

telephone call she received from Walker the day after the 

murder.  T4 608-09.  Johnson testified that Walker was 

crying during the call.  T4 609.  The State then asked about 

what Walker said.  Id.   

The defense objected, arguing that it called for hearsay.  

Id.  The State responded, arguing that it was substantively 

admissible as an excited utterance.2  T4 609-12.  It argued 

 
2 The State also argued the testimony was admissible for impeachment.  T4 609-

10.  Because the trial court admitted it substantively, no limiting instruction 
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that Johnson’s testimony had established that Walker was 

screaming, yelling, and upset.  T4 611.  Dana argued that, 

given the passage of twenty-four hours and Walker’s interview 

with police, too much time had passed for the statement to 

qualify as an excited utterance.  Id.  The court admitted 

Walker’s statements under the excited utterance exception to 

the rule against hearsay.  T4 612.  In so ruling, the court 

erred.  Based on the court’s ruling, Johnson testified that 

Walker said Dana “murdered her, beat her.”  T4 613. 

 

C. The law. 

The proponent of evidence bears the burden of 

establishing its admissibility.  See, e.g., Opinion of the 

Justices, 141 N.H. 562, 577 (1997).  This Court “review[s] a 

trial court’s decision to admit evidence under [the Court’s] 

unsustainable exercise of discretion standard.”  State v. 

Cavanaugh, ___ N.H. ___ (slip op. at 11) (decided December 

29, 2020).  “To meet this standard, the defendant must 

demonstrate that the court’s ruling was clearly untenable or 

unreasonable to the prejudice of [his] case.”  Id.   

However, other courts use a two-step process of 

determining hearsay questions: first, the court will consider, 

under a de novo standard of review, whether the evidence is 

 

was given.  T4 612.  For this reason, Dana focuses on the hearsay issue on 

appeal. 
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hearsay; then it will determine whether the court 

unsustainably exercised its discretion in considering whether 

the evidence fits a hearsay exception.  See, e.g., United States 

v. Price, 458 F.3d 202, 205 (3rd Cir. 2006); Wise v. State, 242 

A.3d 431, 442-43 (Md. 2020); Todd J. Brown, Say What?? 

Confusion in the Courts Over What is the Proper Standard of 

Review for Hearsay Rulings, 18 Suffolk J. Trial & App. Advoc. 

1, *39-41 (2013) (calling this the view of “[m]ost federal and 

state jurisdictions”).  This Court should consider adopting 

this bifurcated standard of review for hearsay issues. 

“Hearsay is generally defined as an out-of-court 

statement offered in court to prove the truth of the matter 

asserted.”   State v. Munroe, ___ N.H. ___ (slip op. at 9) 

(decided August 4, 2020).  Hearsay is generally inadmissible, 

subject to certain well-delineated exceptions.”  Id.  “In 

general, such extrajudicial statements, which are not made 

under oath or subject to cross-examination, are less 

trustworthy than those made in court.”  State v. Addison, 165 

N.H. 381, 497 (2013) (quotation omitted). 

 

D. The alibi witness hearsay. 

The prohibition against hearsay does not distinguish 

between proving the content of a statement through direct or 

circumstantial evidence.  See, e.g., State v. White, 159 N.H. 

76, 79080 (2009) (evidence constituted statement under Rule 
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801, although detective “did not actually reveal [the child’s] 

answer” about whether she had been sexually abused, where 

“the only reasonable inference a jury could draw was that [the 

detective] had asked [the child] if there had been penetration 

and she replied affirmatively.”); United States v. Meises, 645 

F.3d 5, 21-22 (1st Cir. 2011) (“We . . . reject the government’s 

argument that [the witness’s] testimony was proper because it 

omitted ‘the actual statements’ made by [the declarant].”). 

Here, the only reasonable inference from Zipf’s 

testimony is that Walker, Riff, Johnson, and Alex each 

provided the police with alibi witnesses and that Zipf then 

spoke with those people to “account for [Walker’s, Riff’s, 

Johnson’s, and Alex’s] whereabouts.”  It is of no consequence 

that the State did not admit the “actual statements” of the 

four targets or their alibi witnesses. 

Moreover, this testimony did not fairly rebut the defense 

cross-examination.  The defense merely elicited that the police 

did not look for three types of evidence related to Walker and 

that Zipf had not participated in the interviews of Riff, 

Johnson, and Alex.  Particularly as it related to Riff, Johnson, 

and Alex, the defense cross-examination did not imply that 

the police had not collected relevant evidence – only that Zipf 

had not personally participated in that collection.  The 

defense cross-examination in no way opened the door to these 
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hearsay statements.  The court erred in admitting this 

hearsay evidence. 

 

E. Walker’s statement that Dana “murdered” and 

“beat” M.D. 

“A statement relating to a startling event or condition, 

made while the declarant was under the stress of excitement 

that it caused” is not excluded by the rule against hearsay.  

N.H. R. Evid. 803(2).  “To qualify as an excited utterance, the 

statement must be a spontaneous verbal reaction to some 

startling or shocking event, made at a time when the speaker 

was still in a state of nervous excitement produced by the 

event, and before he had time to contrive or misrepresent.”  

Cavanaugh, slip op. at 11 (quotation omitted). 

“The precise amount of time that may elapse before a 

statement loses its spontaneity as an excited utterance 

evoked by a startling event and becomes a mere narrative 

cannot be established by any absolute rule of law and 

accordingly, much must be left to the discretion of the trial 

court in admitting or rejecting such testimony.”  State v. 

Pennock, 168 N.H. 294, 302-03 (2015) (quotation omitted).  

This Court has often admitted statements made within hours 

of a startling event.  See, e.g., id.; MacDonald v. B.M.D. Golf 

Associates, Inc., 148 N.H. 582 (2002).  However, statements 

made a day or more later are typically not admitted.  See, e.g., 
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State v. Woods, 130 NH 721, 726 (1988) (because child’s 

statements to her mother occurred on the day after the event, 

“there was simply too much time for reflective thought”); State 

v. Thompson, 161 N.H. 507, 532 (2011) (“the admissibility of 

statements made five days following a startling event runs 

directly contrary to our prior case law”). 

“Proof that the declarant performed tasks requiring 

relatively careful thought between the event and the 

statement provides strong evidence that the effect of the 

exciting event had subsided.”  2 Robert S. Mosteller et al., 

MCCORMICK ON EVIDENCE § 272 (8th ed. 2020).  For example, 

in State v. Fischer, the Court considered that, after the 

exciting event, the declarant had gone to the emergency room 

for treatment and spent time at work.  State v. Fischer, 165 

N.H. 706, 711 (2013).  Those circumstances supported a 

finding that the declarant’s subsequent statement was not an 

excited utterance.  Id.   

Here, the passage of time, and Walker’s activities within 

that time, preclude a finding that her statements the next day 

were made before she had time to contrive or misrepresent.  

Since M.D.’s death, Walker had been interviewed by the 

police, had pictures taken of the injuries on her knuckles, 

and had her shirt collected as evidence.  T1 163-64; T3 421-

22.  She answered all of the trooper’s questions.  T3 421.  

Walker testified that, when she met with the police, she 
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thought they would arrest her, because she was back with a 

boyfriend who was ordered not to have contact with her.  T1 

164, 166-67. 

Walker’s emotional presentation during the call was not 

enough to justify admission of the statement as an excited 

utterance.  A grandmother would naturally feel grief about the 

death of her grandchild for days, months, and years following 

the event.  However, the basis for admission of a statement as 

an excited utterance is a belief that sudden emotion stills the 

capacity for contrivance.  Here, during the time between the 

event and her call to Johnson, Walker met with the police, 

answered all of their questions, and considered her own risk 

of culpability.  These complex activities required relatively 

careful thought and gave Walker a chance to consider her 

own culpability.  Given these circumstances, and the passage 

of twenty-four hours, Walker’s statements did not qualify as 

excited utterances.   

 

F. Prejudice.   

The admission of Zipf’s testimony that conveyed that 

Walker, Riff, Johnson, and Alex had confirmed alibis was 

prejudicial to Dana’s case.  Dana’s defense was that he was 

not responsible for M.D.’s injuries and that others had access 

to her at the relevant time.  Through the use of indirect 

hearsay, the State was able to inform the jury that non-
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testifying declarants had vouched for the whereabouts of the 

others Dana suggested had been culpable.  Dana had no way 

to challenge this hearsay testimony that went to the heart of 

his defense. 

The admission of Walker’s statement that Dana 

murdered and beat M.D. prejudiced Dana’s case.  This 

statement was not based on Walker’s personal knowledge, as 

she testified she was not present when M.D. was injured.  

Thus, Walker could not have given this opinion testimony.  By 

admitting it as an excited utterance, the court prevented 

Dana from questioning Walker about the basis of her 

knowledge.  This testimony was damning, as it provided 

Walker’s opinion of who the perpetrator was in a 

circumstantial case.   

Because the court twice admitted hearsay evidence that 

prejudiced Dana’s case, this Court must reverse. 
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II. THE COURT ERRED BY GIVING A FALSE 
EXCULPATORY EVIDENCE INSTRUCTION THAT ONLY 
RELATED TO DANA AND DENIED DANA’S REQUET 
THAT THE INSTRUTION COVER ALL WITNESSES 

WHEN THERE HAD BEEN SOME EVIDENCE THAT 
TWO STATE’S WITNESSES LIED ABOUT THEIR 
WHEREABOUTS ON THE DAY OF THE MURDER. 

Dana requested an instruction on false exculpatory 

statements that read: 

Evidence has been introduced 

regarding statements various people 
made to explain circumstances that 
might appear incriminating of those 
people.  If you find a person 
intentionally made statements tending 
to demonstrate his or her innocence, or 

to influence a witness, and that the 
statements are later discovered to be 
false, then you may consider whether 

the statements show a consciousness 
of guilt, and determine what 
significance, if any, to give such 

evidence. 

Add. 35.  Dana argued that the instruction was appropriate in 

light of testimony that contradicted Walker’s and Riff’s 

accounts of their activities during the time M.D. was injured.  

T4 627-28; Add. 38-41; see also T4 557-58, 560 (Whitehouse 

testimony that Walker present during the day), 615-19 

(testimony from Andrew Rivard contradicting Riff’s testimony 

about what he did that day).  
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The State requested a false exculpatory statements 

instruction that pertained only to Dana.  T4 626-30.  It 

objected to Dana’s requested version.  T4 628-29; Add. 42-49. 

The trial court denied Dana’s requested instruction, T5 

648, and gave the following false exculpatory statements 

instruction that related only to Dana: 

But if you find that the Defendant 

intentionally made a statement or 
statements tending to demonstrate his 
innocence, and the statement or 
statements were later discovered to be 
false, then you may consider whether 
the statements show a consciousness 

of guilt and determine what 
significance, if any, to give to such 
evidence.  It is your decision as jurors 
as to whether false exculpatory 

statements, if made, constituted or 
indicate consciousness of guilt or 

nothing at all. 

  T6 677-78.  In so ruling, the court erred. 

 “The purpose of the trial court’s jury instructions is to 

state and explain to the jury, in clear and intelligible 

language, the rules of law applicable to the case.”  State v. 

Parry, ___ N.H. ___ (slip op. at 3) (decided January 27, 2021).  

“When reviewing jury instructions,” the Court evaluates 

“allegations of error by interpreting the disputed instructions 

in their entirety, as a reasonable juror would have understood 

them, and in light of all the evidence in the case.”  Id.  The 
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Court “determine[s] if the jury instructions adequately and 

accurately explain each element of the offense, and [it] 

reverse[s] only if the instructions did not fairly cover the 

issues of law in the case.”  Id.  “The necessity, scope, and 

wording of jury instructions generally fall within the sound 

discretion of the trial court, and [the Court] review[s] the trial 

court’s decisions on these matters for an unsustainable 

exercise of discretion.”  Id.  “To show that the trial court’s 

decision is unsustainable, the defendant must demonstrate 

that the court’s ruling was clearly untenable or unreasonable 

to the prejudice of [his] case.”  Id. 

In State v. Evans, this Court considered an instruction 

nearly identical to the one given here, focusing on the 

defendant’s false exculpatory statements.  State v. Evans, 150 

N.H. 416, 420-22 (2003).  The Court found that such an 

instruction was not an improper comment on the evidence 

but rather a reasonable inference of consciousness of guilt 

from evidence of false exculpatory statements.  Id. at 420-21.  

The Court ruled that a sufficient evidentiary basis must exist 

before such an instruction is given.  Id. at 421. 

The Evans Court then considered whether it was error 

to not include in that instruction reference to one of the 

State’s witnesses.  Id. at 422.  In affirming that ruling, the 

Court concluded that the witness’s potential guilt was a 
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“theory of defense upon which [the defendant] was not 

entitled to an instruction.”  Id.   

The Court then considered whether, in fairness, the 

false exculpatory statements instruction should have 

included the State’s witness.  Evans, 150 N.H. at 422-23.  

The Court “assume[d], without deciding, that it may be 

appropriate in some instances for the jury to be instructed on 

the false exculpatory statements of others.”  Id. at 422; see 

also State v. Bruneau, 131 N.H. 104, 117 (1988) (Court 

assumed that there was no error of law in giving an 

instruction that the jury may consider a State’s witness’s 

flight).  The Court decided that Evans was not such a case as 

the evidence that the State’s witness’s statements were false 

was “scant,” because the witness offered only general denials 

of abusing the victim.  Evans, 150 N.H. at 422-23. 

This Court’s “theory of the case” versus “theory of 

defense” caselaw began in the 1980s and is summed up in 

Bruneau, in which it considered a defense request for an 

instruction regarding an inference of consciousness of guilt 

on the part of a State’s witness and another person who was 

involved in the events at issue in the trial but who did not 

appear for trial.  In that case, the Court found that a “theory 

of the case:”  

is simply the defendant’s position on 
how the evidence should be evaluated 

and interpreted, whereas a ‘theory of 
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defense’ has been described as akin to 
a civil plea of confession and 
avoidance, by which the defendant 
admits the substance of the allegation 

but points to facts that excuse, 
exonerate or justify his actions such 
that he thereby escapes liability.   

Bruneau, 131 N.H. at 117 (citation and quotations omitted).  

The Court concluded that “a theory of defense is a proposition 

about the legal significance of claimed facts, and it thus falls 

within the scope of a judge’s responsibility to instruct the jury 

on the law.”  Id. at 117-18.   

The Court found that because Bruneau did not raise a 

theory of defense, he was not entitled to his requested 

instruction.  Id. at 118.  The Court found that the jury was 

capable of “following and evaluating the defendant’s argument 

in the absence of an instruction that flight in some 

circumstances can be taken to express consciousness of 

guilt.”  Id.  The Court warned that “the more specifically a 

jury charge adverts to the evaluation of particular items of 

evidence, the greater the risk of its becoming argumentative.”  

Id. 

While the distinction between a “theory of defense” and 

a “theory of the case” may be important in determining when 

a trial court must give an instruction requested by the 

defense, it does little to guide trial courts in deciding whether 

to give a discretionary instruction requested by the defense.  
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Instead, a more helpful framework is to consider what a 

reasonable juror would understand from the instructions as a 

whole.  Where the court gives a false exculpatory statements 

instruction related to the defendant’s statements but not 

related to the State’s witnesses, a reasonable juror would 

conclude that the inference does not apply to the State’s 

witnesses. 

Reasonable jurors would not perceive that a defendant’s 

false exculpatory statements are relevant to the State’s theory 

of prosecution but that State’s witnesses’ false exculpatory 

statements are merely relevant to the defense “theory of the 

case.”  To reasonable jurors the inference from false 

exculpatory statements either supports a finding of the 

defendant’s guilt, if made by the defendant, or a finding 

consistent with the defendant’s innocence, if made by 

someone other than the defendant.  To a reasonable juror, 

these are two sides of the same coin and either help the State 

meet its burden or keep the State from doing so. 

However, when the court gives an instruction applying a 

general logical principle – people who feel guilty will try to 

mask their responsibility – only to one party, it creates a risk 

that the jury will consider the instruction as a judicial 

comment on the evidence in a way that favors one party.  In 

Evans, this risk was ameliorated by several instructions given 

by the trial court, including an instruction that the jury must 
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disregard anything it took as an expression of the judge’s 

opinion about the facts of the case and that the judge’s job is 

to remain entirely neutral.  Evans, 150 N.H. at 421.  Here, the 

court did not give these instructions.  T6 672-89. 

Moreover, there was a greater quantum of evidence 

supporting Dana’s requested instruction than there was in 

Evans.  In Evans, the State’s witness denied harming the 

victim.  In its opinion, the Court pointed to no evidence that 

showed that to be false.   

Here, on the other hand, Walker and Riff denied being 

present during the time period that M.D. was injured and 

gave an alternate account of their activities during that 

period.  However, Whitehouse testified that, contrary to 

Walker’s testimony, she was present in the apartment during 

the day.  In addition, Rivard gave an account of Riff’s 

activities that day that contradicted Riff’s testimony.  This 

evidence was much more specific than the evidence in Evans 

and warranted expansion of the false exculpatory statements 

instruction to include people other than Dana. 

 The court’s failure to give the instruction Dana 

requested prejudiced his case.  While he was able to argue an 

incriminating inference from Walker’s and Riff’s denials of 

responsibility, that argument was not supported by a jury 

instruction given by the judge.  See, e.g., Welch v. Gonic 

Realty Trust Co., 128 N.H. 532, 537 (1986) (matter included 
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in the court’s instructions received “judicial imprimatur of 

validity”).  This went to the heart of Dana’s defense.  In 

denying Dana’s requested instruction, the trial court erred.  

This Court should reverse. 
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CONCLUSION 

WHEREFORE, Roger Dana respectfully requests that 

this Court reverse and remand. 

Undersigned counsel requests fifteen minutes of oral 

argument before a full panel of this Court. 

The appealed decisions are not in writing and therefore 

are not appended to the brief. 

This brief complies with the applicable word limitation 

and contains under 5900 words. 

Respectfully submitted, 

By /s/ Stephanie Hausman 

Stephanie Hausman, 15337 
Deputy Chief Appellate Defender 

Appellate Defender Program 

10 Ferry Street, Suite 202 
Concord, NH 03301 
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