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STATEMENT OF THE CASE 
 

 On February 5, 2018, the defendant pleaded guilty to one count of 

simple assault, one count of violation of a protective order, and two counts 

of contempt of court. NOA 13; see also SA 16-17.1 The victim was the 

defendant’s ex-wife. NOA 5. The sentencing court (Kelly, J.) imposed a 

sentence of ninety days incarceration, suspended for two years with various 

conditions, including a requirement to “undergo an evaluation by an 

accredited batterers [sic] intervention program and participate in any 

programming, if indicated.” NOA 13; Tr.: 5. 

 The defendant entered the Clara Martin Center’s “batterer’s 

intervention program” and was “terminated from that program on January 

24th of 2019.”  Tr.: 5. On February 8, 2019, the State filed a motion to 

                                            
1 References to the record are as follows:   
“SA __” refers to the documents appended to this memorandum and page number. 
“DB_” refers to the defendant’s brief and page number.   
“DBA__” refers to the appendix to the defendant’s brief and page number.   
 “NOA__” refers to the notice of appeal and page number.   
 “Tr.:_” refers to the hearing transcript and the page number.   
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impose the suspended sentence.  Tr.: 5-6.  The defendant then entered 

another batterer’s intervention program, which he successfully completed 

on May 30, 2019.  Tr.: 6. On Thursday, February 28, 2019, the State 

withdrew its motion to impose.  Tr.: 14.   

 On March 7, 2019, the State brought another motion to impose.  SA 

21-22.  The motion was brought in response to an email sent by the 

defendant to the victim on Sunday, March 3, 2019.  The court held a 

hearing and imposed a sentence of ten days.  Tr.: 37. The defendant’s 

motion to reconsider was denied.  DBA 37. 

 This appeal followed.      

 

STATEMENT OF FACTS 

 On July 23, 2019, the trial court (Bamberger, J.) held a hearing on 

the motion to impose.  Tr.: 1. By stipulation with the defense, the State 

introduced an email written by the defendant and sent to the victim.  Tr.: 4. 

The email, sent on March 3, 2019, Tr.: 34, read: 

If you want to be on friendly communicating terms for the 
best interest of [their mutual child] you might want to 
consider not trying to trigger the suspended sentence and not 
trying to continue hurting me. You are the abuser. 
 

Tr.: 6. The State then told the court that, in its view, the email constituted 

witness tampering.  Tr.: 6-7. 

 Defense counsel responded that the couple was involved in a 

“parenting plan in the family case.”  Tr.: 14.  He said that the defendant 

believed that when the victim learned that he had been terminated from the 

Clara Martin program, “she immediately went to [the prosecutor] and 
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encouraged him to file a motion to impose.”  Tr.: 14.  Defense counsel 

acknowledged that this might not have been “factually correct, but that was 

my client’s understanding.”  Tr.: 14.  Defense counsel continued. “what he 

was saying to her after he thought the matter was done with, is that maybe 

he didn’t say it as artfully as he could have, but we should be working 

together rather than filing things against each other.” Tr.: 14.   

 Defense counsel told the court that the defendant and the victim had 

a “long term of animosity between each other,” “a tit for tat.” Tr.: 17.  And 

that the victim had “filed more than 30 pending motions without 

judgments.”  Tr.: 17. When the State objected to this characterization of the 

victim’s actions in the family court, defense counsel responded that the 

information had been offered so that the court could understand what was 

going through the defendant’s mind at the time that he sent the email.  Tr.: 

17-18.  Defense counsel characterized the defendant’s motive as that of 

asking the victim, “[P]lease think about not filing any more motions” that 

would get him “in trouble.”  Tr.: 18.   

 The court responded: 

But there’s a difference between not filing any more motions 
and saying, and I quote, ‘not trying to trigger the suspended 
sentence.’ That’s a - I think that’s different than just filing a 
motion. That’s what’s concerning. It concerns me on both of 
the issues you’ve raised. One, I think it clearly goes to mental 
state. He clearly understood that whatever was going on, from 
her perspective, could cause to the basis for imposition of a 
suspended sentence, and it was significant enough for him to 
be concerned that she may attempt to trigger the suspended 
sentence, hence the email. I don’t know how I can interpret 
that any other way. 

 
Tr.: 18-19.    
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 The court continued: 

[“T]rigger a suspended sentence[“] is not an ordinary phrase 
of art that’s used in the populace generally. That suggests, at 
least a rudimentary understanding of the legal process. And 
that’s what’s disconcerting here. It’s not that he said, you 
know, you’re really not being very cooperative with me, I’d 
really appreciate if you’d be more cooperative. 
 

Tr.: 19-20.  The court concluded: “But that’s not what he said here. He said, 

do not consider trying to trigger a suspended sentence if you want to work 

cooperatively with regard to our daughter.”  Tr.: 20.   

 Later on, the court pointed out that, although defense counsel kept 

using the word “please,” the email was “more pointed” than that.  Tr.: 22.  

In the court’s view, the email meant: 

If you want to have a communication with me, then you’d 
better not trigger this, and you’d better stop trying to hurt me. 
There’s no please, no sense of I’m trying to reach out to 
cooperate more fully with you, but you’re making it difficult. 
It’s much more strident than that. 
 

Tr.: 22.   

 The trial court then ruled: 

I must say that I find the language in this email to be 
threatening. I believe that it was your client’s intent to make it 
clear that if you go forward with trying to trigger this 
suspended sentence, then our communication is going to be 
adversely affected. And further, he didn’t say he was being 
hurt; he said stop trying to continue hurting me. And I 
understand the emphasis you have on his emotional response 
to what he views is her attempts to hurt her (sic), but I think 
this email is sufficient to grant the State’s motion, at least 
generally. 

 
Tr.: 26. 
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 The victim told the court that the email that the State had introduced 

was “a series of nine emails that [the defendant] sent [her] within an 

hour on that same evening. And the type of communication [was] 

not unlike many, many other communications” he had sent, “although this 

one rose to a different level.”  Tr.: 29.  She said that she was “often the 

target of his verbal abuse and other forms of abuse.”  Tr.: 30.  She said that 

there was “no way” “to continue towards a healthy co-parenting 

relationship” if she continued to receive emails like the one that the State 

had introduced.  Tr.: 30. 

 Defense counsel countered that the defendant was a professor at the 

medical school and could be terminated if he received a 90-day sentence.  

Tr.: 33.  Defense counsel said that the defendant was on leave at the time of 

the hearing.  Tr.: 33. 

 The defendant told the court that it was never his intention to 

threaten the victim.  Tr.: 34.  He said that he thought that he was “a great 

parent” but that he was “afraid to co-parent” with the victim.  Tr.: 34.  He 

told the court that he knew that the motion to impose had been dropped on 

February 28, 2019.  Tr.: 34. He said that he was sorry and that he did not 

want to be back in the courtroom again.  Tr.: 35.    

 After hearing from both counsel, the victim, and the defendant, the 

court imposed a sentence of ten days, with the balance of the sentence 

extended for another twelve months. Tr.: 37.  The court then told the 

defendant: 

This can never happen again. If this happens again, you need 
to understand that it’s not going to be 10, 20, 30, 40; it’s 
going to be the balance of the 80 days. And if it comes to 
fruition there’s a criminal matter, particularly of this sort, then 
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you can expect that you’ll be spending a substantial amount 
of time in jail and possibly time in prison, so you need to be 
cognizant. 

 
Tr.: 37.    

ARGUMENT 

THE EVIDENCE SUPPORTING THE IMPOSITION OF THE 
SUSPENDED SENTENCE WAS SUFFICIENT.    
  

The defendant contends: (1) that the “mere possibility” that a motion 

to impose might be filed was insufficient to satisfy the immediacy 

requirement of RSA 641:5, I; (2) that the State failed to prove that the 

defendant knew that an official proceeding was pending or about to be 

instituted; and (3) that the State failed to prove that the defendant attempted 

to induce the victim to withhold testimony or information.  DB: 12, 25, 36.   

 To prevail on a challenge to the sufficiency of the evidence, a 

defendant must show that no rational trier of fact could have found the 

elements of the offense beyond a reasonable doubt.  State v. Craig, 167 

N.H. 361, 369 (2015).    This Court examines the evidence in the context of 

all the evidence, not in isolation. Id.  Further, the fact finder may draw 

reasonable inferences from facts proved. Id. at 369-70. Because a challenge 

to the sufficiency of the evidence raises a claim of legal error, this Court’s 

standard of review is de novo. Id. at 370.  The evidence is viewed in the 

light most favorable to the prevailing party. State v. Stanin, 170 N.H. 644, 

648 (2018).     

 A person is guilty of witness tampering if: 
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Believing that an official proceeding, as defined in RSA 
641:1, II, or investigation is pending or about to be instituted, 
he attempts to induce or otherwise cause a person to: 
(a) Testify or inform falsely; or 
(b) Withhold any testimony, information, document or 
thing… 

 
RSA 641:5, I(a), (b).  “‘Official proceeding’ means any proceeding before a 

legislative, judicial, administrative or other governmental body or official 

authorized by law to take evidence under oath or affirmation including a 

notary or other person taking evidence in connection with any such 

proceeding.”  RSA 641:1, II.  

 The evidence was clear that the defendant and the victim were 

engaged in an ongoing court case involving their minor child.  Indeed, at 

the hearing on the motion to impose, defense counsel told the court that the 

couple was involved in a “parenting plan in the family case.”  Tr.: 14. It 

was also clear that the defendant, at the time that he sent the email, knew 

that his criminal case was ongoing.   

 In that regard, the timing of the first motion to impose, the motion’s 

withdrawal, and the defendant’s email are significant.  The prosecutor filed 

the first motion to impose on February 8, 2019.  Attached to the February 8, 

2019 motion to impose was a January 24, 2019 letter from the Clara Martin 

Center.  SA: 20.  The letter, addressed to the defendant, gave notice that the 

center was dismissing the petitioner from the program.  SA: 20.  The staff 

wrote that the defendant that the defendant was non-compliant for failing to 

comply with his rules of treatment.  SA: 20.   These included: (1) that he 

acknowledge that he needed help as a result of “past violence/abuse 

towards others; (2) that he agree to accept feedback from facilitators and 
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group members; (3) that he refrain from abusive and violent behaviors; and 

(4) that he agree to learn skills to avoid “violent/abusive behavior patterns.”  

SA: 20.  At some point thereafter, the defendant filed notice with the court 

that, on February 19, 2019, he had entered a different program.  Tr.: 5-6.  In 

response, on Thursday, February 28, 2019, the State withdrew the motion 

to impose.  Tr.: 13-14.    

 On Sunday, March 3, 2019, the defendant sent the email to the 

victim.  From this sequence of events, the defendant knew that the motion 

to impose had been filed and then withdrawn.  It was also clear that, at the 

time that he sent the email, he understood that he was still under court 

supervision because he had taken steps to enroll in a new program to avoid 

the imposition of sentence.  

   Although there was evidence that the defendant’s actions had 

prompted his termination from the program, leading the State to act, his 

lawyer told the court that the defendant still blamed the victim.  See Tr.: 14 

(The defendant believed that the victim “immediately went to [the 

prosecutor] and encouraged him to file a motion to impose.”).  If it was true 

that defendant believed that the victim could “trigger” his suspended 

sentence, he clearly understood that proceedings could be imminent if he 

failed to satisfy the terms of his suspended sentence.  Cf.  Commonwealth v. 

Figueroa, 982 N.E.2d 1173, 1179 (Mass. 2013) (An “investigation of a 

possible parole violation is a ‘criminal proceeding.’”); United States v. 

Ramos, 731 Fed. Appx. 329, 331 (5th Cir. 2018) (witness tampering where 

threats obstructed investigation into violation of supervised release).   

 The defendant threatened the victim so that she would withhold any 

information that might lead the prosecutor to file a second motion to 
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impose.  Since he believed that she had done it once, he threatened her so 

that she would not do it again.  Cf. State v. Carr, 167 N.H. 264, 275-76 

(2015) (telling a witness to tell the police “you don’t know anything” 

constituted witness tampering); see also State v. Clarke, 117 A.3d 1045, 

1046 (Me. 2015) (witness tampering where the defendant told the witness 

that he “should be quiet and not say anything, [he] didn’t know anything”).  

If he did not know that he continued to be under supervision, and that 

failure to comply with the terms of his supervision could result in an 

“official proceeding,” then the defendant’s email makes no sense.  He knew 

that he continued to be under court supervision as demonstrated by his 

request that she remain silent about future infractions.  He admitted as 

much when he referred to her silence as a way of avoiding “trigger[ing] the 

suspended sentence” and “hurting” him. Tr.: 6. 

 The email implicitly threatened the victim through the family court 

proceeding.  The email threatened the “friendly communicating terms for 

the best interest of [their mutual child],” if she tried to “trigger” the 

suspended sentence.  Tr.: 6. The context is important because the email was 

sent in response to an email sent by the victim updating the defendant on 

their child’s progress.  SA: 23.  The entire exchange was attached to the 

State’s pleading.  SA: 23. In that context, it is clear that the defendant was 

threatening the victim that he could use the ongoing family court 

proceedings to refuse to cooperate with her if she reported his 

noncompliance with the conditions set in the criminal case. Cf. State v. 

Kazulin, 121 Wash. App. 1033, 2004 WL 958052, *5 (Wash. Ct. App. May 

4, 2004) (witness tampering where defendant intended to induce the victim 

“to comply with his requests by suggesting that he would present testimony 
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that could threaten her custody of their children if she failed to do what he 

asked”) (unpublished).   

 The defendant’s counsel explained as much to the court, telling it: 

“[M]y client understands the parenting plan in the family case. It’s stated 

the parents should be working cooperatively in order to raise their child.” 

Tr.: 14.  In that light, the defendant’s choice of words is significant.  When 

he wrote, “[i]f you want to be on friendly communicating terms,” he was 

clearly referring to the parenting plan.  His threat was that if she reported 

his noncompliance, he would tell the family court that she was not working 

cooperatively.  Indeed, given the opportunity to address the court, the 

defendant complained that co-parenting with the victim was not easy.  Tr.: 

34-35.      

 Although the defendant contends that the State did not prove that the 

defendant attempted to “induce the victim to withhold testimony, 

information, documents, or things from law enforcement,” DB: 29, the 

State proved exactly that.  His lawyer’s representation that the defendant 

“had reason to believe that [the victim] had interfered improperly with his 

counseling at the Clara Martin Center and that she had caused the first 

motion to impose to be filed in bad faith,” DB: 29, is only a representation.  

No evidence was introduced that the victim had interceded.  And although 

he asserted that he blamed the victim, he seemed to be willing to make any 

representation that would shift the blame.  For example, he blamed the 

Clara Martin Center and filed a complaint against the place, but did not 

acknowledge that he had received a letter critical of his attitude.  The email 

to the victim was simply more of the same behavior.  Tr.: 6 (Email: “You 

are the abuser.”); see also SA: 23.   
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 In short, the evidence was sufficient that the defendant knew that 

there was more than a “mere possibility” that his suspended sentence could 

be imposed if the court learned of the non-compliance with the court’s 

conditions.  The evidence was sufficient to show that, if the victim reported 

his non-compliance, the State would file a motion to impose, just as it had 

the previous February.  And the evidence was sufficient to prove that, in 

light of their ongoing issues with their minor child, threatening non-

cooperation in the family court proceedings could be an effective way of 

buying the victim’s silence.  The trial court made no error.  Its judgment 

should be affirmed.    
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CONCLUSION 

For the foregoing reasons, the State respectfully requests that this 

Honorable Court affirm the judgment below. 

The State waives oral argument. 

Respectfully submitted, 
 

THE STATE OF NEW HAMPSHIRE 
 

By its attorneys, 
 
GORDON J. MACDONALD 
Attorney General 
 

April 21, 2020   /s/Elizabeth C. Woodcock 
Elizabeth C. Woodcock 
N.H. Bar ID No. 18837 
Assistant Attorney General 
Criminal Justice Bureau 
33 Capitol Street 
Concord, N.H.  03301-6397 
(603) 271-3671 
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