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ARGUMENT

The Respondent’s Brief presents arguments that are unsupported by
the record and that are not relevant to the narrow issues before this Court.
The Carrier argues that: 1) Ms. LeBorgne’s appeal simply asks the Court to
re-weigh conflicting medical evidence that the CAB already rejected; 2) the
CAB made what the Carrier characterizes as a “procedural”, “stand-alone”
decision in finding that the massage therapists’ decision not to fill out the
Forms bears on the reasonableness of her treatment; and 3) there are
arguments in Ms. LeBorgne’s brief that were not preserved.

Contrary to the Carrier’s arguments, the CAB never rejected the
opinions of Ms. LeBorgne’s treating provider, Dr. Charles Kim. Further,
the CAB relied upon the fact that Ms. LeBorgne’s massage therapy
providers declined to complete the Forms in reaching the substantive
conclusion that Ms. LeBorgne failed to meet her burden of proof. The
Carrier cannot attempt to re-write the CAB’s decisions by asserting that the
CAB explicitly adopted the Carrier’s arguments from its Objection to the
Motion for Rehearing. Finally, the arguments Ms. LeBorgne made relative
to the language of the Forms and the applicability of the provisions of RSA
281-A:23 V to her palliative treatment are corollary arguments to those

previously preserved in this case.



I. WHETHER THE NEW YORK MASSAGE THERAPY
PROVIDERS SUBMITTED NEW HAMPSHIRE WORKERS’
COMPENSATION FORMS IS IRRELEVANT TO THE
QUESTION OF WHETHER THE TREATMENT IS
REASONABLE, NECESSARY AND WORK-RELATED.

a. The CAB did not reject the medical opinions of Dr. Charles Kim.

The Carrier argues that the CAB rejected the opinion of Ms.
LeBorgne’s treating provider Dr. Charles Kim. According to the Carrier,
the CAB’s Decision weighed the competing medical evidence of Drs.
Farber and Kim and decided that Ms. LeBorgne failed to prove her case on
the merits. See Brief at Page 21. The Carrier argues, “the CAB reasoned
that Dr. Kim’s own contemporaneous notes favor rejection of Dr. Kim’s
subsequent narrative opinion.” See Brief at 23. Notably, the Carrier cites no
provision of the CAB’s Decision to support this assertion, because there is
none.

The CAB did weigh the conflicting testimony of Drs. Farber and
Kim and resolved that conflict in favor of Dr. Kim’s opinion. As noted in
Ms. LeBorgne’s Brief, while the CAB did indicate that it found the lack of
documentation of Ms. LeBorgne’s massage therapy treatment in Dr. Kim’s
earlier medical notes “disturbing,” it went on to reason that “Dr. Kim does
explain the treatment plan more clearly in two letters that were written at
the request of the claimant.” See June 3, 2019 Decision at 4, App.! at 35.
The CAB then adopted Dr. Kim’s opinion, concluding, “[w]e also find that

Dr. Kim’s medical opinions to be slightly more reasonable and sounder

! App. refers to the Appendix to Ms, LeBorgne’s Brief unless otherwise noted.



than those of Dr. Farber...” Id. This language signals that the CAB certainly

did not reject Dr. Kim’s opinion as the Carrier asserts.

b. The CAB'’s conclusion that Ms. LeBorgne failed to meet her
threshold burden of proof based on the massage therapists’ failure
to complete the Forms was a substantive decision.

The Carrier next argues that the CAB made a “stand-alone”,
“procedural” decision, separate from the question of a threshold burden,
and adopted the Carrier’s argument that “...the claimant failed to meet the
requisite procedural requirements for reimbursement” by failing to submit
the Forms from Ms. LeBorgne’s massage therapists. See Brief at 14 (citing
the Carrier.) As support for this proposition, which is not found within the
text of the CAB’s Decisions, the Carrier argues that the CAB explicitly
adopted the arguments it made in the Objection to the Motion for Rehearing
(“the Objection™).

Yet the text of the CAB’s June 3 Decision says otherwise. After
concluding that it accepted Dr. Kim’s opinion, the CAB then focused on a
narrow issue: whether the fact that the Forms were not submitted bears on
the reasonableness of the treatment. See June 3, 2019 Decision at 4, App.
at 35 (“[h]owever, the carrier argued that the claimant did not meet her
burden of proof, and that the treatment was not reasonable.””) The CAB then
explored the fact that Ms. LeBorgne’s providers did not submit the Forms
and this was the basis for the CAB’s Decision to find that Ms. LeBorgne
failed to meet her burden of proof.

This was not a “procedural” discussion. The CAB’s error, in using

the fact that the Forms were not submitted as the basis to reason that Ms.



LeBorgne failed to meet her burden of proof, is the substantive issue in the
case. The remainder of the CAB’s discussion focuses on whether a good
cause argument was made to absolve the necessity of the Forms and
whether the handwritten treatment notes from the LMT providers were
sufficient to fulfill the requirements of RSA 281-A:23. This entire section
of the Decision was written in context of exploring whether or not Ms.
LeBorgne has met her burden of proof regarding the reasonableness,

necessity and causality of the massage therapy.

¢. The CAB did not explicitly adopt the arguments in the Carrier’s
Objection to the Motion for Rehearing.

Because the plain language and structure of the CAB’s June 3, 2019
Decision do not support the Carrier’s narrative in this case, it attempts to
argue that the CAB adopted all of the arguments that the Carrier made in its
Objection. In its Objection, the Carrier argued, without support from the
actual June 3 Decision, that the CAB rejected Dr. Kim’s narrative opinion
in its Decision. See Objection at page 2, Y 7-8. As is typical, the CAB then
issued a two sentence Decision on the Motion for Rehearing, denying the
Motion “for the reasons asserted by the defendant in its objection to the
claimant’s motion.” See July 15 Decision, App. at 3.

This is pro forma language that the CAB uses in most every
Decision on a Motion for Rehearing. One cannot infer that this means the
CAB meant to explicitly adopt every argument that the Carrier made in its
Objection, especially since the Carrier’s arguments were not supported by
the CAB’s earlier Decision. Further, the next sentence of the July 15

Decision demonstrates that the CAB’s rationale in reaching its conclusion



was based solely on the issue of the massage therapists’ failure to submit
the Forms. The CAB wrote “the refusal of the claimant’s providers to
complete and submit Worker’s Compensation Medical Forms is not good
cause within the meaning of RSA 281-A:23 V.” Id.

The Carrier also argues that the CAB adopted the Carrier’s argument
that “[t]he statute does not expressly grant the Compensation Appeals
Board [as opposed to a hearing officer] the authority to override the ‘no
reimbursement’ rule with a finding of good cause.” See Brief at 29. As
noted in Ms. LeBorgne’s Objection to the Carrier’s Motion for Summary
Affirmance, the CAB did not specifically make this finding relative to the
authority of the CAB to rule on the RSA 281-A:23 V issue nor does it
appear it intended to do so. In the June 3 Decision, the CAB entertained
whether a good cause argument was made and unequivocally found that it
could have ruled on that issue. See June 3 Decision at 5, Addendum to
Appellant’s Brief at 36. The CAB confirmed its position in the July 15,
2019 Decision where it specifically reiterated its finding that Ms.
LeBorgne’s providers’ failure to submit the Forms “is not good cause
within the meaning of RSA 281-A:23 V.” See July 15 Order, App. at 3.

There can be no doubt that the CAB is wholly authorized to make
decisions on issues of payment under RSA 281-A:23 V. It is routine for the
CAB to review matters that were decided, with respect to medical payment,
by hearings officers at the first level hearing. See In re Rainville, 143 N.H.
624, 626 (1999) (“the board’s subsequent decision that the medical

treatments at issue were not reasonable or necessary does not absolve the
carrier from its duty to pay for medical expenses accruing up to the time of

the board’s decision.”) It is clear that the phrase “hearing officer”, which



the Carrier argues precludes the CAB from deciding this issue, is simply
meant to refer to the fact finder, either at the first level or on appeal.?
Indeed, it would defy reason that a claimant is permitted to appeal, to the
CAB, a first level decision on such an issue, but the CAB is not permitted
to issue an order on that same issue.

The Carrier also attempts to argue that Ms. LeBorgne cannot
respond to the Carrier’s argument relative to the phrase “hearing officer”
because the issue was not properly preserved. See Brief at 30. Ms.
LeBorgne properly preserved the issue by asserting that the CAB has the
utmost authority to act under RSA 281-A:23 V (c) and find good cause to
waive the 10 day reporting period. See Motion for Rehearing e.g. 4, 11, 15.

II. INFORMATION FROM THE FIRST LEVEL HEARING IS
NOT RELEVANT TO THIS APPEAL.
The Carrier cites issues presented to the first level hearing officer
throughout its Brief. See Brief at 11-12, 28-29.3 Re-visiting irrelevant

evidence from the first level hearings is neither productive nor does it bear

2 The regulations use “hearings officer” and “chair of the panel” or “panel of the compensation
appeals board” interchangeably depending on the procedural posture of the case. See e.g. LAB
203.02 (“[o]nce a hearing officer or panel of the compensation appeals board has been assigned to
adjudicate a contested matter or dispute, there shall be no direct communication between the
parties.”)

3 The Carrier also makes a statement that Ms. LeBorgne’s pleadings somehow assert that the
Lump Sum Settlement in this case reached at lower level hearings mandated the payment of future
medical bills. See Brief at 8 (noting in bold print “Any statement by the claimant to the contrary is
false” and citing Ms. LeBorgne’s brief at page 9.) The cited portion of the Brief clearly states:
“The Carrier was thereafter obligated to pay all future medical treatment arising out of the work-
related injury, so long as the treatment was reasonable, necessary and related to Ms. LeBorgne’s
May 19, 2011 work injury.” This is not a false statement of the Carrier’s obligations and to the
extent the Carrier’s Brief implies this statement leaves the Court with the impression that payment
is mandated, it is misleading.



on the issues in this case.* For example, the Carrier attempts to discredit the
massage therapy treatment notes by indicating that these notes were not
initially provided at the first level hearing and “suddenly materialized”
before the CAB hearing. Id. at 12.

CAB hearings are de novo without reference to the first level
evidence submitted or considered. See Lab 202.02 (“[d]e novo hearing
means a new hearing which is not bound by the findings and rulings of a
previous hearing ...” (internal quotations omitted)). At the time of the CAB
hearing, the Carrier had all of the requisite massage therapy notes. Contrary
to the Carrier’s statement that these notes “suddenly materialized” and
insinuation that they are perhaps contrived, these professionals kept
detailed notes that appear contemporaneous even on a cursory review. Ms.
LeBorgne’s New York massage therapist, Megan Doolen, included her
treatment notes with daily logs regarding specific massage treatments
administered and recommended follow-up. See Records at 906-908,
attached hereto at 15-17; see also Records at 39-45, attached hereto at 18-
24. Ms. Doolen also completed an initial intake form which specifically
lists Ms. LeBorgne’s prior and current injuries. Id. at 47, attached hereto at
25. Simply put, the CAB had all of the evidence, in terms of the massage
therapy treatment notes, available to it in reaching its Decision and the
Carrier’s remaining characterizations of what did or did not occur in lower

hearings are irrelevant.

4 To the extent that this Court finds that prior lower level decisions are somehow relevant, it is
worth noting that Ms. LeBorgne has routinely appeared at the Department of Labor to successfully
challenge the Carrier’s objections to payment of her medical bills. This is yet another effort to
avoid the Carrier’s obligations, relying on the merest of technicalities.

10



III. THE PLAIN LANGUAGE OF THE FORMS AND THE
PALLIATIVE NATURE OF MS. LEBORGNE’S MASSAGE
THERAPY BEARS ON THE APPROPRIATENESS OF THE
CAB’S DECISION TO APPLY THE PROVISIONS OF RSA
281-A:23 V (C) TO THE MERITS OF THIS CASE.

Finally, the Carrier argues that Ms. LeBorgne did not preserve the
argument that the palliative nature of her treatment bears on the conclusion
that the requirements of RSA 281-A:23 V (c) are implicated in this case.
The Carrier also argues that Ms. LeBorgne failed to preserve the argument
that the New York providers’ decision to decline to fill out the Forms was
reasonable. See Brief at 37-40. Attorney Falkenham’s colleague, Attorney
Charles Giacopelli, was counsel of record at the Department of Labor, and
brought the issue of the compensability of palliative care to the attention of
the CAB during closing arguments. See Transcript of Department of Labor
Hearing (“Transcript™) at 52:13-19. Attorney Giacopelli noted: “[y]ou have
a situation where there’s been a significant amount of palliative care, and
Attorney Wiseman is a good lawyer, and he knows the law of New
Hampshire. And he’s going to argue hey, look, it’s compensable. There’s
the case, the appeal of Levesque. That treatment that is palliative in nature
is compensable under New Hampshire law.” Id. The arguments regarding
palliative care are simply corollary arguments to support the argument that
the requirements of RSA 281-A:23 V (c) are not implicated in this case as
they apply solely to billing and payment between providers of remedial
care and insurance carriers. The applicability of RSA 281-A:23 V (c) to

this case has been repeatedly preserved in the pleadings.

11



The Carrier also argues that Ms. LeBorgne is precluded from arguing
that the plain language of the Form supports the reasonableness of her
massage therapist providers’ decisions not to fill out the Form. See Brief at
39 (*an earlier form found in the record does not list LMT’s on its face and
cites this as evidence massage therapists have no obligation to comply with
the 10-day reporting requirements.”) This argument is simply made to
support the good cause arguments preserved throughout the pleadings and
hearings. It is a corollary policy argument that supports the reasonableness
of the massage therapy providers’ decision that they were “uncomfortable”
filling out forms from another state.

Assuming, arguendo, that these corollary arguments were not preserved

the CAB’s Decisions relative to the applicability of RSA 281-A:23 V (c) to

]

this case constitute plain error. Rule 16-A states, “[a] plain error that affects
substantial rights may be considered even though it was not brought to the
attention of the trial court or the supreme court.” Sup. Ct. R. 16-A. As such,
to the extent not preserved, Ms. LeBorgne’s substantive rights were clearly
impacted by the CAB’s Decision not to compensate her massage therapy
treatments, and these specific arguments need not be preserved for the
Court to consider their merit.
CONCLUSION

For the reasons stated above, Laura LeBorgne respectfully requests
that this Honorable Court: (a) reverse the CAB’s Decisions of June 3, 2019
and July 15, 2019, (b) find that Ms. LeBorgne met her burden to establish

that her massage therapy treatments were reasonably necessary and
causally related; and (c) grant such other and further relief as is just,

equitable, and appropriate.

12



CERTIFICATION PURSUANT TO RULE 26(7)
Pursuant to Supreme Court Rule 26(7), I hereby certify that every

issue specifically raised herein (a) has been presented in the proceedings
below and (b) has been properly preserved for appellate review by a
contemporaneous objection or, where appropriate, by a properly filed
pleading. I further hereby certify the within brief complies with the word
limitation in Supreme Court Rule 16(11) of 3,000 words. This brief
contains 2,773 words.

Respectfully submitted,

LAURA LEBORGNE
By and through her Attorneys,
CLEVELAND, WATERS AND BASS, P.A.

Date: 03/05/2020 By: /s/ Mark D. Wiseman
Mark D. Wiseman, Esq. (NH Bar #2771)
Callan E. Sullivan, Esq. (NH Bar #20799)
Two Capital Plaza
P. O.Box 1137
Concord, NH 03302-1137

CERTIFICATE OF SERVICE

I hereby certify that the foregoing document is being served
electronically upon Eric G. Falkenham, Esquire and Gordon J. MacDonald,
Esquire, NH Attorney General, through the Court’s electronic filing
system, and two copies have been mailed to Kenneth Merrifield,
Commissioner, New Hampshire Department of Labor, State Office Park
South, 95 Pleasant Street, Concord, NH 03301, in compliance with
Supreme Court Rule 16(3).

/s/ Mark D. Wiseman
Mark D. Wiseman
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ADDENDUM

Records of Megan Doolen, LMT

-----------------------------------------------------------------
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Megan Doolen LMT 8

930 West 72~ Strect® New York, NY 10023 Phone: (206) 300-0365
E-Mail: dooleum@aemail.coin ® Web: wivw.amtamassage.org/famt/mdoolen

December 21, 2018

To Whom It May Concern:

I am writing this letter to highlight my expernence and legitimacy as a massage therapist as asked by one of my clients, Laura

Leborgne.

I am a New York state licensed massage therapist. Each state has different requirements and academic hours for licensure.
Obtaining a New York state massage license is one of the most difficult and rigorous in the country. It has one of the highest
number of academic hours, hours of study, classroom hours, and clinical hours required to sit for the state exam. This alone
makes New York state licensed massage therapists some of the highest educated and qualified in the country. Curriculum
consists of anatomy, physiology, neurology, myology or kinesiology, pathology, hygiene, first aid, CPR, infecton control
procedures, the chemical ingredients of products that are used and their effects, as well as the theory, technique and practice

of both eastern and western massage/bodywork therapy.

In my ten years of experience as a massage therapist, I have worked in multiple settings: medical offices, yoga studios, pre-
natal massage clinics, and spas. Within these different settings, I have worked with a multitude of injuries and complaints.
During the four years 1 spent working in a chiropractic office, I specialized in cases of patients with work related ijuries
(L&J) and motor vehicle accident related injuries (PIP). T have over 900 hours of continuing education, and have been a

member in good standing with the nationally recognized organization, American Massage Therapy Association, for the past
eight years.

If you have any further questions about my education or experience please contact me directly.

Sincerely,

Megan Doolen

Licensed Massage Therapist

15 906
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Massage Client Intake Form

Personal Information

How much water do you drink per day? ALt Dy il

Name: L«azbu/[_f bt’_)f( \‘{:}fﬂ ; Date:
Address: 4/ > Wl f ,(,]M- f?;i'v;-f" - MM IO 2 _ _
City: 1 (i : State: /l/ﬂ,( Zip: P72/ |
Phone: Email: q‘fﬁ FLEN 2 ffimiArl [ETA
DOBR: Age: 35
Sex: Height: S5 Weight: /57
History A oz
Exercise Frequency: /?L ] ety ST 814 Exercise Type(s): //'1 Vi
Do you smoke? : Have you ever- -<4moked? 7 How Oftéh? —4—

What medications are you currently using? My conl tn L oba A’r"?/ Cy “7-{/)’4'5/ e Nf/’érf}?“]g Sl /ZZ/

What is your major complaint?

Previous compleunts/surgenes/mcdlcatio s: f? SYMCAEs, {Jau/, YLy S, g
Eefo (_/[Q{{

Gid] o (Cyndegmle 10) T10L -[UFVE ,m

Have you received massage therapy:
Goals for massage therapy today? Rclaxauo‘n} u Rehablhtatlon | High ai:;wuy level maintenance
Preferred type of touch: D Light/Meditative D Heavy/Inwgoratmg . Deep/Trigger Point

‘Do You-Have Any.of the-Following: Today?- (Check Adl That: Apply)

D §,unbum [:l Cuts, Burns, Bruises D Inflammation D Irritated Skin Rash
[I/]/Hcada,che B/Seve_re Pain [ ] poison vy [ ] Cold or Flu
-D Asthma [:l Arteriosclerosis D Pregnancy El Arthritis
[:l Diabetes D Varicose Veins [j Hernia D Stomach Ulcers
- D Cancer [:I Pins/Pacemaker

D ilepsy [:I Dizziness
Bészression [:' High Blood Pressure %}ontact Lenses [:I Heart Disease
M

D Hemo_phjha D Low Blood Pressure uscu_loskeletal Problems
: Mark Areas: of Discomfort: .

b @

he purpose of relaxation and relief from tension, muscle spasms or

[ understand that massage is designed for t
poor circulation. The massage therapist cannot diagnose medical issues/diseases/disorders or perform spine

pa él[a_T!OnS_ , ——
7 ) _ = ’ —
X t/ ; ,,,/} /f,,__ el
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