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QUESTIONS PRESENTED

1. Whether the court erred in denying the motion to
suppress, because the State failed to establish that the
protective-sweep doctrine justified the police entry into the
motel room.

Issue preserved by motion to suppress, the State’s
objection, the hearing on the motion, and the court’s ruling.
A15-A53; AD 30-44; M1 3-71."

2. Whether the court erred in denying the motion for
a new trial, thereby denying Minson an opportunity to reopen
the motion to suppress in light of belatedly-disclosed
information.

Issue preserved by defense motion for a new trial, the
State’s objection to the motion, the hearing on the motion, the
court’s ruling, the defense motion to reconsider, and the
court’s ruling denying the motion to reconsider. A54-A92; AD

45-55; M2 2-13.

* Citations to the record are as follows:

“A” refers to the appendix to this brief;

“AD” refers to the appealed decisions, attached in the addendum to this brief;
“M1” refers to the transcript of the hearing on the motion to suppress, held on
August 6, 2018;

“T” refers to the transcript of the stipulated-facts trial, held on September 20,
2018;

“M2” refers to the transcript of the hearing held on October 26, 2018; and

“S” refers to the transcript of the sentencing hearing, held on February 1, 2019.



STATEMENT OF THE CASE

In 2018, the State indicted Shawn Minson with three
drug-related crimes: possession of cocaine, possession of
fentanyl with intent to distribute, and possession of crack
cocaine with intent to distribute. A3-AS5. The defense filed a
motion to suppress, arguing that the police violated the
constitution in searching the motel room in which they found
the drugs. A15-A23. The State objected, A24-A53, and after a
hearing, M1 3-71, the court (Ruoff, J.) denied the motion. AD
30-44.

The parties subsequently resolved the charges via a
stipulated-facts trial, T 3-14, thereby preserving Minson’s
right to appeal the denial of his motion to suppress. After the
stipulated-facts trial but before sentencing, the prosecutor
disclosed to the defense a belatedly-discovered police report
concerning the entry and search of the motel room. That
disclosure prompted Minson to file a motion for a new trial.
A54-A59. The State objected, A60-A87, and the court
ultimately denied the motion. AD 45-55. Minson filed a
motion to reconsider, A88-A92, that the court likewise denied.
A92.

For possession of fentanyl with intent to distribute, the
court sentenced Minson to a stand-committed term of three to
six years, with six months of the minimum suspended. S 28-

29; A6-A8. The court further sentenced Minson to a



concurrent twelve-month term, for possession of cocaine. S
29-30; A12-A14. Finally, for possession of crack with intent to
distribute, the court pronounced a consecutive, suspended

term of six to twelve years. S 30-31; A9-A11.



STATEMENT OF THE FACTS

On November 28, 2017, state patrolman Aaron Gillis
received and investigated a report of a road-rage incident
involving Shawn Minson. M1 7-10. As a result of that
investigation, Gillis prepared an affidavit in support of a
warrant for Minson’s arrest. M1 10, 44-45. He did not,
however, present the affidavit at that time to a magistrate,
and so no arrest warrant issued. M1 10.

On January 28, 2018, Gillis received information that
Minson had sold drugs and was staying in a certain motel in
Keene. M1 11, 22-26, 47. Apparently believing that the police
lacked probable cause to search the motel room or arrest
Minson for a drug offense, Gillis remembered and presented
the November 2017 road-rage affidavit to a justice of the
peace. M1 11-12, 21-22, 27-28, 46, 52-54. The justice of the
peace issued an arrest warrant but dated it for the following
day, January 29. M1 5, 12-13. The supervising state trooper
acknowledged that, although the police had only the arrest
warrant, they hoped that in the process of executing that
warrant they might discover more information about Minson’s
drug-dealing activities. M1 55.

Five state troopers, including Gillis, gathered at the
motel to arrest Minson. M1 14, 29-31, 45, 47. A sixth officer,
Keene policeman Andrew Vautrin, called Minson’s room from

the front desk, impersonating a motel employee, to ask



Minson to come to the desk to take care of some paperwork.
M1 14, 30, 47-48. When Minson opened the door to his room
and stepped out, the other police officers arrested him. M1
14, 31-33, 48-49, 58.

The supervising officer, Daniel Brow, then instructed
Gillis to enter Minson’s room through the still-open door. M1
14-15, 33-34, 46, 51, 59. Brow testified that he ordered the
entry on a protective-sweep justification, having seen through
the open door that somebody in the room “bladed” — turned
away from the open door. M1 49, 51, 59. He also saw that
another person in the room began to move. M1 49-50, 59.
Moreover, he observed that the room seemed filled with
smoke. M1 50.

Inside the room, Gillis encountered three women:
Jessica Johnson, Brittany Steele, and Kari Estey-Mansfield.
M1 15, 34. He also saw in plain view drugs and drug
paraphernalia. M1 15, 60. The police then spoke to the
women, and ultimately found drugs in the possession of
Johnson and Estey-Mansfield. M1 15-16, 34-43. The police
arrested them and released Steele, finding no drugs on her.
M1 16-17, 38-43, 60.

After securing the scene, the police withdrew to prepare
and seek a warrant authorizing a search of the motel room.

M1 17-18, 41-42. After a magistrate granted the warrant, the



police searched the room and found drugs, drug

paraphernalia, and money. M1 18-19; A50-AS51.
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SUMMARY OF THE ARGUMENT

1. At the time they entered Minson’s motel room, the
police did not have a reasonable suspicion that a dangerous
person lurked in the room. The mere presence of other people
in the room does not support a reasonable suspicion that any
of them are dangerous. The movements of those people, as
observed by the police from the hallway, did not create such a
suspicion, nor did the fact that the police had information
that Minson sold drugs. Viewing all of the information in its
totality, this Court must conclude that the police lacked
justification to perform a protective sweep. Because that
sweep led ultimately to the discovery of evidence on which the
State relied to convict, this Court must reverse Minson’s
convictions.

2. Alternatively, the information contained in Officer
Vautrin’s belatedly-disclosed report requires a remand for a
new suppression hearing. In ruling that the police lawfully
conducted a protective sweep, the trial court relied on a
finding that the police had information that Minson was
selling a large amount of drugs from the motel room.
Vautrin’s report undermined that finding because it
suggested that the police only had information that Minson

made one drug sale in a nearby supermarket.
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L. THE COURT ERRED IN DENYING MINSON’S MOTION
TO SUPPRESS.

In seeking to suppress the items found in the motel
room, Minson advanced two basic arguments. First, he
contended that the arrest warrant was invalid when executed
on January 28 because the magistrate dated the warrant
January 29. A20. Second, he argued that the police illegally
entered the motel room, contending that the facts did not
support their claimed protective-sweep rationale. A20; M1 63-
70. On appeal, Minson pursues only the protective-sweep
argument.

As relevant to that issue, the court found that “Gillis
obtained information from a cooperating individual that Mr.
Minson was selling a large quantity of crack cocaine” and was
staying at the motel. AD 32. In support of the “large quantity”
characterization, the court cited and quoted the Gerstein
affidavit filed by Trooper Bernier. AD 32. The language in
Bernier’s affidavit, in turn, tracked Gillis’s affidavit in support
of his request for a warrant authorizing a search of the motel
room. A45. Gillis did not give that “large quantity”
characterization at the suppression hearing.

In upholding the State’s protective sweep claim, the
court relied on its finding that Minson “was selling large
quantities of crack cocaine from the motel room.” AD 36. That

circumstance, in combination with the observed movement of

12



people and the smoke, led the court to conclude that “it was
reasonable for the troopers to suspect that a room being used
for a large drug transaction with an undetermined amount of
people, who were moving around and one had suddenly
turned away from the troopers, may be a dangerous
environment.” AD 36.

Part I, Article 19 of the New Hampshire Constitution
provides that “[e]very subject hath a right to be secure from
all unreasonable searches and seizures of his person, his
houses, his papers, and all his possessions.” A warrantless
search is “per se unreasonable unless it comes within one of a

few recognized exceptions.” State v. Graca, 142 N.H. 670, 673

(1998) (citation and quotation marks omitted). The “protective
sweep” doctrine describes one situation in which a
warrantless search can be lawful. Graca, 142 N.H. at 673-74;
State v. Smith, 141 N.H. 271, 276 (1996); see also Maryland
v. Buie, 494 U.S. 325 (1990) (articulating doctrine as matter

of federal constitutional law).

A protective sweep is permitted “when the searching
officer possesses a reasonable belief based on specific and
articulable facts that the area to be swept harbors an
individual posing a danger to those on the arrest scene.”
Graca, 142 N.H. at 674 (quoting Buie, 494 U.S. at 337).
“Fundamental to any protective sweep is the officer’s concern

that there may be other persons present ‘who are dangerous

13



and who could unexpectedly launch an attack.” State v.
Francis, 167 N.H. 598, 602 (2015) (quoting Buie, 494 U.S. at
327).

On appeal, this Court will “accept the trial court’s
factual findings unless they lack support in the record or are
clearly erroneous. . . .” Francis, 167 N.H. at 602. The Court
will review the trial court’s legal conclusions de novo. Id.

Minson contends that, on the facts established at the
suppression hearing, the police lacked specific and articulable
suspicion that the motel room harbored somebody who posed
a danger. First, the fact that other people were present in the
room and reacted to the startling event of Minson’s arrest by
moving does not give rise to a reasonable suspicion of danger.
The “[m]ere presence of a person is not sufficient, however;
officers must also articulate a basis for believing that the
person present is dangerous before they may conduct a

sweep.” State v. Davila, 999 A.2d 1116, 1134 (N.J. 2010). The

Davila court proceeded to list circumstances that could justify
a sweep:

Considerations may include such
obvious circumstances as preexisting
police knowledge that a specific
individual is a dangerous or violent
criminal, combined with surprise once
police are on the premises....; or overly
nervous conduct, combined with
inconsistent or dishonest responses to
inquiries that lead police to suspect a

14



dangerous individual is being
concealed....

Id. None of those circumstances existed in Minson’s case.

The fact that the police believed Minson to be dealing “a
large quantity of crack cocaine” does not establish that the
other people in his room at the moment of the arrest posed
any danger. First, the confidential informant did not assert
that Minson was dealing drugs out of the motel room, but
only that he was staying there. M1 11, 22-24, 30.

Second, even if the police supposed that Minson was
using the room as a base for his drug-dealing operations, that
supposition did not support a reasonable suspicion that, after
Minson’s arrest, the room harbored a dangerous person.
“[T]he presence or suspected presence of drugs without more
does not justify a sweep, nor does the bare conjecture and
bald assertion that ‘guns follow drugs,’ without additional
facts.” United States v. Keefauver, 74 M.J. 230, 236 (Ct. App.
Armed Forces 2015); see also United States v. Taylor, 248
F.3d 506, 513-14 (6th Cir. 2001) (affirming protective sweep

where officers had “more than just a generalized suspicion [of
danger| based on allegations that Taylor was dealing drugs”).
The confidential informant did not indicate that Minson
worked with associates while dealing drugs, nor did the
informant mention seeing Minson with any weapons. M1 26-

27.
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In Francis, this Court found the requisite suspicion of
danger where Francis “was a convicted felon, had violated
parole, had access to a gun, had a history of threatening
others with his gun, and was suspected of selling heroin from

his home.” Francis, 167 N.H. at 603; see also Graca, 142 N.H.

at 674 (affirming protective sweep where police had
information that suspect had recently been arrested for
armed robbery); Smith, 141 N.H. at 273-77 (affirming
protective sweep where police had specific information that
defendant had gun). The State introduced no comparable
evidence at the suppression hearing in Minson’s case. There
was no evidence of any prior record, of access to a weapon, or
of a history of threatening others with a gun.

When courts find the requisite articulable suspicion to
justify a protective sweep, they cite circumstances for which
no analog exists in Minson’s case. See, e.g., United States v.

Biggs, 70 F.3d 913, 916 (6th Cir. 1995) (officers had

information that another person would be meeting defendant
at motel room and officers knew arrestee had been arrested
on two previous occasions in presence of someone possessing

firearm); United States v. Henry, 48 F.3d 1282, 1284 (D.C.

Cir. 19995) (informant had advised police that arrestee’s “boys”
or “counterparts” might be with him); United States v.

Kimmons, 965 F.2d 1001, 1009 (11th Cir. 1992) (arresting

agents had knowledge of conspirator whose identity and

16



whereabouts were unknown). As these cases indicate, the
requisite circumstances can include the expected presence of
a confederate of the defendant. In Minson’s case, although
the police saw others in the motel room, they had no reason
to think those people were drug dealing associates of
Minson’s. Moreover, courts often rely, in affirming a protective
sweep, on information that the other person suspected of
being with the defendant was armed. As one court has stated:

[W]e believe it was error for the district
court to conclude that a search of the
basement subsequent to Hatcher’s
arrest and handcuffing was justified
solely because the subject of drugs is a
dangerous one, dangerous for all of
those persons involved in it, especially
those who are on the law enforcement
side.

United States v. Hatcher, 680 F2d 438, 444 (6th Cir. 1982).

The protective sweep cannot be upheld because the
circumstances on which the court relied do not give rise to a
reasonable, articulable suspicion that the people in the motel
room posed a danger to the police. Neither can the State rely
on speculation. As one court has stated:

[A]llowing the police to justify a
protective sweep on the ground that
they had no information at all is
directly contrary to the Supreme
Court’s explicit command in Buie that
the police have an articulable basis on
which to support their reasonable

17



suspicion of danger from inside the
home. ‘No information’ cannot be an
articulable basis for a sweep that
requires information to justify it in the
first place.

United States v. Colbert, 76 F.3d 773, 778 (6th Cir. 1996).

Because the trial court thus erred in finding justified the
protective sweep which led ultimately to the discovery of the
drugs and other evidence supporting the prosecution of

Minson, this Court must reverse.

18



II. THE COURT ERRED IN DENYING THE MOTION FOR A
NEW TRIAL, THEREBY DENYING MINSON AN
OPPORTUNITY TO REOPEN THE SUPPRESSION
MOTION.

After the stipulated-facts trial, but before the court
sentenced Minson, the State discovered and disclosed to the
defense a report written months earlier by Keene police officer
Andrew Vautrin. A54-A59. In that police report, Vautrin wrote
that:

Gillis talked with [confidential
informant name redacted] [and] was
able to get the information that [name
redacted] bought an eight ball (Street
slang for drugs) from Shawn Minson at
the Price Chopper in Keene the night
prior. [Name redacted] informed
Trooper Gillis that Shawn was staying
at the Days Inn in Keene.

A67. Two features of Vautrin’s report bear emphasis here.
First, Vautrin did not attribute to the confidential informant
anything about Minson dealing a substantial amount of
drugs. Second, because the informant purchased the drugs
from Minson at a supermarket, the information did not
directly link Minson’s occupancy at the motel with his drug-
dealing activity.

The defense filed a pleading captioned “motion for a new
trial” in which the defense argued that Vautrin’s belatedly-
disclosed police report constituted exculpatory evidence on

the issues associated with the motion to suppress. A54-A59.

19



In particular, the motion focused on the finding in the order
denying the motion to suppress that Minson “was selling
large quantities of crack cocaine from his motel room.” ASS.
Counsel argued that Vautrin’s report indicated that the police
knew only of a single sale, and that even that sale happened
at a supermarket rather than at the motel. Id. Thus, to the
extent that the lawfulness of the protective sweep depended
on information that Minson had sold “a large quantity of
drugs” out of the motel room, Vautrin’s report contradicted
that information and thus undermined the justification for
the sweep.

Because of the timing of the discovery and disclosure of
Vautrin’s report, the prosecutor had not yet had a chance to
respond in writing when the parties briefly discussed the
matter at a hearing. M2 2-13. At the hearing, the court
expressed, and defense counsel agreed, that the remedy the
defense sought by the motion would be a new suppression
hearing. M2 12-13.

In due course, the State filed an objection. A60-A87.
The State noted that the supermarket was within walking
distance of the motel, and that the informant told the police
that Minson was staying at that motel. A61. The State argued
that Vautrin’s information would not, if known at the time,

have changed the ruling on the suppression motion. A62.

20



In January 2019, the court issued an order denying the
defense motion. AD 45-55. The analytical part of the order
began by describing the defense as having “conflated two
issues in its attempt to have this Court revisit its suppression
order.” AD 51. The order proceeded to analyze the claim first
through the prism of a challenge to the knowing and
intelligent character of Minson’s waiver of his right to a jury
trial, made at the stipulated-facts trial. AD 51-53. The court
next addressed the claim as a motion for new trial on the
basis of newly discovered evidence. AD 53-55.

In its waiver analysis, the court described the defense
motion as, in essence, seeking to withdraw Minson’s
stipulation to facts. AD 52. In that connection, the court cited

State v. McGurk, 157 N.H. 765, 774 (2008), for the

proposition that a court may construe a motion for a new trial
as a request to withdraw a guilty plea. Id. The court reasoned:

Whether the Court addresses the
defendant’s motion as a motion for a
new trial or as a request to withdraw a
guilty plea, the Court would not reach
its suppression order; the Court’s
denial of the motion to suppress still
stands regardless of the legal avenue.

AD 53. To the last sentence, the Court added the following
footnote:

Even if styled as a motion to reconsider
the suppression order, there is nothing
in the report that would have impacted

21



the Court’s analysis in denying the
motion to suppress. Officer Vautrin’s
report is generalized, quite brief, and
does not articulate anything that the
Court could discern as impeaching the
evidence introduced at the hearing on
the motion to suppress. In fact, the
report is substantially corroborative of
the State’s evidence.

AD 53 n.2.

In essence, therefore, the court denied the motion on
the merits of the question whether Vautrin’s report warranted
reconsideration of the ruling on the suppression motion. See
also AD 54 (expressing understanding of the motion as
“focus|ing| on the speculative and retrospective effect the
report could have had on the Court’s suppression order”); AD
55 (recognizing defense to be arguing that Vautrin’s report
would have been favorable at suppression hearing “because it
contradicts that the police had knowledge that the defendant
was selling large quantities of crack cocaine from his motel
room. . . .”).

In the last part of its analysis, the order focused on the
potential significance of Vautrin’s information at a trial,
rather than at a suppression hearing. AD 54-55. After again
noting that the defense motion, despite its caption, focused
more on the effect of the information at a suppression hearing
rather than at a trial, the court found that the report “would

not have been favorable” to the defense at a trial. AD 54. On
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appeal, Minson does not claim that the evidence would have
been favorable at trial. He rather presses only the claim that
the evidence would have been favorable at the suppression
hearing.

The defense filed a motion to reconsider. A88-A92. In
that motion, counsel argued that the court had failed to
acknowledge the applicability of the Brady doctrine to pre-
trial suppression litigation. The motion further elaborated on
the assistance Vautrin’s report would have lent to Minson’s
suppression argument. A90-A91. The court denied the motion
to reconsider by a notation order. A92.

On appeal, Minson contends, contrary to the court’s
ruling, that the court should have re-opened the suppression
hearing to permit the introduction of further evidence in light
of Vautrin’s report. Minson contends that, after such a re-
opened hearing, the evidence in its totality would require the
court to grant his motion to suppress. This brief incorporates
by reference herein the points and authorities set out in the
first argument above.

As noted above, the court, in ruling on the suppression
motion, relied in part on its finding that the police had
information that Minson was selling a large quantity of crack
cocaine from the motel room. To the extent that that
information supported the police decision to conduct a

protective sweep of the motel room, the ruling on the
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suppression motion would be different upon an evidentiary
record establishing that the police had no such information.

In that circumstance, the police could point only to
information that a person in the room had “bladed,” that one
or two other people were visible in the room, that the room
was smoky, and that Minson had, the day before, at a nearby
supermarket, sold an eight-ball of drugs. For all the reasons
stated above in the first argument, that information would not
have justified a reasonable suspicion that the room, after
Minson’s arrest, harbored a dangerous person.

The information in Vautrin’s report tended to contradict
the claim that the police had information that Minson was
selling a large quantity of drugs from the motel room. First,
Vautrin’s information indicated that only a single sale of a
modest amount had taken place. Second, his information
indicated that that sale happened at a nearby supermarket,
rather than at the motel room. Information about a single sale
somewhere else does not support the claim that the police
had information about a substantial quantity of drugs being
sold from the motel room.

Insofar as the order criticized the presentation of
Minson’s claim in a motion for a new trial, this Court must
reject its reasoning. Given the case’s post-trial/pre-
sentencing posture when the State belatedly disclosed

Vautrin’s report, counsel had to ask for a re-opened
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suppression hearing in a format that acknowledged that
procedural posture. In substance, counsel requested first the
reopened consideration of the suppression issue. If, upon that
further review, the court reached a different conclusion about
the suppression motion’s merits, counsel asked the court to
vacate the conviction by ordering a new trial. In that way, the
motion appropriately presented the issues raised by Vautrin’s
report.

To the extent that the court relied on the procedures
associated with a stipulated-facts trial as justifying a denial of
the motion, this Court must reject that reasoning also. This
Court has long recognized the validity of stipulated-facts trials
as a mechanism by which a defendant can preserve a pre-
trial issue for appellate review. See, e.g., State v. Mfataneza,
172 N.H. 166 (2019) (adjudicating appeal from stipulated-
facts trial); State v. Newcomb, 161 N.H. 666, 669 (2011)
(same); State v. Blake, 146 N.H. 1 (2001) (same); State v.
Smith, 132 N.H. 756 (1990) (same); State v. Stevens, 121 N.H.

287 (1981) (same). Stipulated-facts trials necessarily require
the defendant to stipulate that the State could prove certain
facts, for such trials involve the waiver of the rights —to a
jury, to confront witnesses, etc. — that would test the proof of
those facts.

A ruling denying Minson’s motion based only on the

essential stipulations would, if applied consistently, eliminate
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stipulated-facts trials as a tool for enabling an appeal while
avoiding a jury trial. If those essential stipulations defeat
Minson’s post-trial claim, they would equally defeat his initial
suppression motion. Such reasoning, thus, would destroy
stipulated-facts trials as a mechanism for preserving issues
for appeal. Good reason exists to preserve that mechanism.
Without stipulated-facts trials, defendants desiring to appeal
a pre-trial suppression ruling would have to put the State and
the court to the trouble and expense of a full jury trial.

For these reasons, if the Court does not grant relief
under Minson’s first argument, it must remand the case for a
re-opened suppression hearing, and for subsequent further

proceedings consistent with the need for such a hearing.
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CONCLUSION
WHEREFORE, Mr. Minson respectfully requests, on the

basis of the first claim, that this Court reverse his conviction.
Alternatively, he requests, on the basis of the second claim,
that this Court remand for a new suppression hearing.
Undersigned counsel requests fifteen minutes of oral
argument before a full panel.
The appealed decisions were in writing and are
appended to the brief.
This brief complies with the applicable word limitation
and contains 4282 words.
Respectfully submitted,
By /s/ Chwistopher M. Johwsow
Christopher M. Johnson, #15149
Chief Appellate Defender
Appellate Defender Program

10 Ferry Street, Suite 202
Concord, NH 03301

CERTIFICATE OF SERVICE

I hereby certify that a copy of this brief is being timely
provided to the Criminal Bureau of the New Hampshire
Attorney General’s Office through the electronic filing
system’s electronic service.

/s/ Christopher M. Johwmson
Christopher M. Johnson

DATED: November 5, 2019
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THE STATE OF NEW. HAMPSHlRE
g-'i'.-'SUPERlOR COURT

 CHESHIRE, SS.
. State of New-Halh.p_sh.ife_ o e
~ Shawn' lVllnson

No 213 2018 CR 00043
ORDER ON MOTION TO SUPRE S e

——r—

Defendant Shawnélvlrnson has been charged wrth possessron of a controlled drug e

o) ____ovember 28 2017 Cynthra Buckley called a motor vehrcle complarnt into

& fthe_New Hampshlre State Pollce reportmg that a- car had passed her unlawfully, tned to

--_off the roadway, and at one juncture had exrted h:s vehlcle (GﬂllS Aff. Supp

' '-'-Arrest Warra 1}:!2) ln her wntten report Ms. Buckley stated that she was travellng

"E"”f'::f"'north __ n Route 10 from Keene to Gllsum when she observed headllghts way in the

! |nutes a vehlcle was drlvmg on her "butt " (ld at 1] 4 )y M

'.':'_";_dlstance” but at wrthrn

: ;.':Buckley. slowed down as 'he .came down a hrll and the vehrcle passed her (Id )

_:e-.-VehrcIe was gone and havrng lost srght of the vehlcle Ms Buokley turned

s _that after she turned she observed the same vehrcle stopped and a male party exrted

i fon her hlgh beams and turned |eft onto Maln Street |n Gllsum L__) lVls Buckley stated i




- thevehlcleand sc.:reamed "Z“What the fucks your problem.” (_) Ms. Buckley then -
passed the vehlcle and travelled further, and she was passed by the vehlcle ina no-
passmg zone (_ at 11 5 ) The vehicle, belng in front of Ms. Buckley, then slowed to a
rate of 5 mlles per: hour and appeared it was gomg to allow Ms. Buckley to pass but cut
: 'f-”_'g-her-off (Id.) Ms<--BuckIey-stated that, as she contlnued dnvmg the vehicle "brake _
'.';"'__-checked” her again. (Id.) The vehrcle drove left of the center of the road and le o

: ___.Buckley attempted to pass the vehicle, but the vehlcle drove toward hers almost -
_pushlng_her off of_the'___road (ld ) Ms Buckley stated that she then pulled.into a . ;

i drlveway'an'd waited 'until'she could ho longer see the vehicle’s taillights. (Id.)

Ms Buckley provnded reglstratlon lnformatlon of the vehicle involved, Wthh came

"back to a vehlcle reglstered to Mr l\/‘llnson (d. at ﬂ 2) Later on the day of thls incident,

: __'_;:.f.:_'_'.__”;State""l'rooper Aaron Glllls made contact with Mr. l\/llnson and observed the

aforementroned vehrcle in Mr Mlnson s driveway. (Id. at 13.) Mr. Mrnson admltted to

SR _belng-on -hls--way home from work durlng the tlme the events Ms: Buckely reported had

'“occurred and he admltted that an |n0|dent had occurred W|th another operator. (ld.) Mr.

Mlnson admrtted to: passmg a vehlcle and he said he thought the operator may have -

been -“drunk” and that the-vehlcle had “hrgh beamed him,” at which time Mr. Minson -

5 -".':'_slowed down to approximately 10 mlles per hour (_) Mr. Mlnson sald regardrng the

operator “she was an asshole L (_) When asked about his havmg been left of the
; 'center of the roadway durlng hIS mteractlon wrth the operator Mr. l\/lrnson admltted he '
was. (_) Trooper Grllls asked Mr Mlnson if he exited the vehlcle and Mr. Minson

paused, Iowered his head-an_d .looked left, and answered in the negative. (Id.) Trooper
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- .H”:Grllls testrfled at. the hearlng that, within the following week he had drafted a warrant

5 '_affldavrt for the offenses of reckless operatlon and reckless conduct for Mr. Mlnson

erty-one days Iater on January 28, 2018 Trooper Grllrs obtained lnformatron

o from a cooperatrng |ndrvrdua| that Mr Mrnson was sellrng a large quantlty of crack

s :..:"cocalne and was staylng at the Days Inn in‘Keene. (Bernler Af‘f {6.) Trooper Gillis

= : contacted Offrcer Andrew Vautrln of the Keene Police Department (‘KPD?) and advrsed

him of the |nformatzon he had about Mr Mlnson (id. at 17.) Ofﬁcer Vautrln mformed |

_'__.'_Trooper Grllrs that he had observed Mr. Minson’s vehrcle parked at the Days Inn, whrch _

g ':-”rs located near the New Hampshlre State Polrce 'l'roop o barracks and had conflrmed it

: ;'_:was Mr Mlnson s vehlcle through a motor vehicle registration check (_ at§ 8.)

. That same day, January 28, 2018 Trooper Gillis secured an arrest warrant t’or Mr.
: :Mrnson for the crlmes of reckless conduct and reckless operation based on the -

' _November 28 2017 rncrdent rnvolvrng Ms. Buckley. (Id. at § 9; State Obj., Arrest _

':";\_/\_larrant) Later that day, Officer Vautrin and troopers from the New Hampshrre State

i :_l?ollce':'Troop-C responded to the Days Inn and advised the Days Inn clerk of the arrest

| warrant f_or' Mr. Minson. (Bernier Aff. §10.) The troopers and-Of_ficer Vautrin learned
Bt thatMr Minson was staying in. Room #231 on the second fioor, --.(Lq.j)_*Officer Vautrin
- aslred the clerk to 'co'nta.ct Mr. Minson via the telephone_and request Mr. Minson to.
G respond. to.the front desk. (Id. at 9] 11.) ‘Troopers and.'Sergean_t Daniel Brow went to the

ol -sfecond floor'and intercepted Mr. Minson at the open doorway of Room 231, advising-

i hrm of the arrest warrant and arrestlng hrm (Id. at§12.)

Whrle Trooper Grllrs and Sergeant Brow were taking custody of Mr. Minson,

. Sergeant Brow observed three women: msrde the motel room movrng about one of
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i vvhonw' qu'ickl'y-'tUrn'ed.away from Sergeant Brow, turning her back to the door and to the
. troopers (_ at ‘[l 13.) Troopers went mto the motel room while: Mr. Minson was heing
' .-handcuffed and they observed a large wad” of money on the center of the made bed,

"as well a’s a plastic baggie contalnlng what appe'ared.to be crack cocaine. (Id. at 1} 14—

i -"1 5): One of the women, Jessica Johnson, was asked if she had any rdentlfrcatlon and

':-:'she sard she drd and pointed to her purse on the bed. (id. at ] 16 ) Trooper Gillis

a_sk_ed_.:;herg_lf: it was OK for him to retrieve her rdentlflc_atron_from her purse, and she said

i’ : yes (_) -As:Trooper Gillis moved toward the purse, which ‘was open and unzipped, he

S observed a plastlc baggle containing what: appeared to be crack cocaine inside the

' purse (_) Ms Johnson confirmed that it was crack cocaine and that it belonged to
her. (__)
Another woman in the room, Kari Estey-l\/lansfreld also advised that her -
o ldentrf' catron was rn her purse, and Trooper Gillis asked if she consented to him
obtarmng her rdentrﬁcatron from her purse, to which she replied that she had marrjuana
in her purse. but consented: to Trooper Gillis retrieving her Ilcense (Id. at§17.)
The thlrd woman in the room, Brittany Steele, was |dent|ﬁed and left the room,
and she was not in possession of any weapons or any contraband (Id. at 1 18.)
The motel room was secured and ’l“rooper A. Caraballo arnved on scene to
S c.ontrnue secu_nng the motel room whlle a search warrant was obtarned. (Id. at §19.)
Mr _.lvli.nso_n,_:l\/ls. Johnson, and_ Ms. Estey-Mansfield were taken into custody and
:'t.r:ans_porte_:d to__the KPD, where they were informed of their Miranda rights and were
o rntervrewed separately (Id. at 9 20.) During her intervievv Ms. Estey:-l\/lansf eld advised

' Trooper Grllls that she had purchased herorn from Mr. Minson in the motel room but that

AD 33



~‘she had ot yet paid for it due to the arrival of the police. (Id. at21.) During Ms.

T f-._:_Jehnson’s_inte_rview, she said that the crack cocaine in her purse was-gi\"/en to her by Mr.

".Minson fdr free ' (Gitlis Aff :'Supp Search Warrant 121.) She explained that Mr. Minson
: reached out to her vra Facebook Messenger and fold her he had illicit drugs, and she
said she Was plcked Up by one of Mr. Minson’s “Runners,” who took her to the Days Inn.
(d.) She also said that Mr Mrnson was keeprng the drugs in a safe within the room,
Wthh he had locked after he handed out drugs to Ms. Estey-Mansfleld Ms. Steele, and
herself (_) She explalned that Mr Mrnson had held out about three “eight balls of -
crack cocame in hrs hand: and sard he was running “low.” (id.) She also said that the
: baggre of era_cig c_:ocarne_that was _on the bed had be|onged to Ms. Stee!e, who had
: thr‘o'wn the baggle oh fthe'bed upon seeing the police. (Id.)
_. :' t:ol_!oyrji_ng._'the exezc_u:t'ion of the search warrant that was based on the above
: |nformatron, a.qaantity of heroin and craek/cocaine was located in the Days Inn room,

| ; Qd_ at 1122.) _ |

l. . Protective Sweep

i Mr. Mtnson argues that entry into the motet ro'orn .vio|a‘te'd his rights under Article
~190f _the' New Hampshire'bonstitution. (Def.’s Mot. Suppress _1] 21.) The troopers that
:entere:d 'the-r_'n_otel room, Mr. Minso:n argues, Were not in reasonable fear for their safety
such'th'at they wbuld bé perrnitted to enter the room without a warrant, and Mr. Minson

: argues that the evrdence only reflects that the troopers entered the room and spoke to

the women rather than-drawrng their weapons.
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“[W}hen the entry is: made mto an individual's pnvate dwelllng where there exrsts :

-;-:.:.:-5'; _--a strong expeotatron of prrvacy and protection from government mtrusron, the

requrrement of a warrant IS partrcularly strrngent ™ |d. (quotmg State V.

_._;_.Theodosopoulos 1 19 N, H 573 580 (1979)). Warrantless entnes are “per se. st

-'.unreasonable and ||Iegal unless the entry is' made pursuant to one of a few: recognrzed G

5;.-.5'_;exceptlons State A Santana 133 N. H 798, 803 (1991) “One such exceptlon is

j known as a protectlve sweep, whrch is rntended to ensure that law enforcement offrcers

-;.-_?{fcan protect themselves from harm at the scene of an arrest _State v, Francrs 167

i N H 598 602 (2015) (quotrng State v. Smith, 141 N H 271 276 (1996)) A protectlve
"if;‘-fsweep is a qurok and ltmsted search of premrses’ 2 ld (quotmg Mauland v. Bu:e, 494
_.U S 325 327 1990) “[lt] occurs as an ad junctto the serrous step of takrng aperson

- "'-e.rnto custody for the purpose of prosecutmg him for a cnme 4 Bure 494U.S. at 333 An g

fj____r_-off cers concern that there may be persons present who are dangerous or could

o -____:unexpectedly launch an attack is fundamental toa protectrve sweep Francrs, 167 N H.
at 602, |
£ A] protectrve sweeps scope is narrowly confrned to a cursory vrsual
';'-'_j-'_rnspectron of those places in which a person might be hiding, and
- confined in duration to a period ho longer than is necessary to dispel the
_“'reasonable suspicion of danger and in any event no longer than it takes
1o complete the arrest and depart the premrses .
. ,-_.-.Bure 494 U S at 341, A protectlve sweep is justlfred in connectlon wrth an arrestin
':'spaces not rmmedrately adjomrng the place of arrest only if a reasonably prudent officer

'-_would bel:eve based upon specrfrc and artlculable facts that this specmc exrgency exrsts.

; Francrs 167 N. H at 602-03
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: The.f:acts__ concerning the troo.pe.rs‘ entry into the:motel room are not in dispute.
| _While Mr. Minson was being taken into custody, Sergeant Brow-observed-people .
movmg rns1de the mote! room and one of them turned away from him qurckly (Bernier - '
:Aff 1] 13 )i In h|s testlmony, Trooper Brow characterrzed this action as the woman |
bladmg herself Trooper Brow testified that in add|t|on to the woman who bladed herself,
one of the other women was moving around in the-room as weII, whlch_caused him
o conoern.- Trooper Brow also testified that the motel room was full'.'o.f.smoke.': And, the
--'t'roo_pers ha.d_f.in_form_ation.frorn'-a cooperating individual that Mr. Minson was selling large
' quantmes .o_f crack cocaine'fron'i the motel room. ”
These _artibUIated facts caused the officers “concern that there may be other
'perSOns.--present ‘:who:are dangerous and who could un'e'xpectedly Ilaunch an attack.”
: _m 167 N H. at 602 tt was reasonable for the troopers to suspect that a room
bemg used for a Iarge drug transaction wrth an undetermined amount of people, who
: -'”_'_were 'movmg around and one had suddenly turned away from the troopers, may be a
5 dangerous'environment.

Both Trooper GiIIis and Sergeant Brow testified at the hearing, and neither said
that they had observed weapons in the motel room before going in, or after nor did they
| gointo the motel room with weapons drawn. However the fact that the troopers did not
._:draw thelr weapons when entermg the motel room is not relevant to their reasonable
.:suspluon of danger, _Mr. Mlnson has provrded no authority that troopers’ drawing their
weapons is.in‘dicat.ive ofa suspicion of danger, nor will this Court fi.nd.'th'at.entering a

room without their weapons drawn indicates the troopersi‘di‘d not believe there was a
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g, | dahg_er in the room. Finding otherwise would encourage police to dr.a'w their weapons in
' _:--eve'ry-fins.t_a:_rjc_:”e they ha\)e a suspicion of danger of are conducting a .brotective _swee'p.
| .---Tﬁe'ré:fa're speci_fi.c-.and'articulable facts before the Court of why the trooperé
- believed thata protective sweep was necessary. peaple were moving inside the room,
inc.lud_i_n”g'one wbman who‘.had.quiokly turned away from Sergeant Brow toward the
inside of the motel roo_rh'. Francis, 167 N.H. at 802-03. There are thus sufficient
~ articulable facts to support that the troopers’ protective sweep was reasonable to ensure
' ~ that the WOmen moving around and turning away from them were not posing a danger.
- ﬁ.fat 603; Buie, 494 U.S. at 341. The State has therefore met its burden to _show that a
| 'p'rbteétiVé_ sweep was wa rran'ted.-'.

I AestWarrant Validity

Mr. Minson challenges the arrest warrant's validity in two ways. First, he pomts

i out that the arrest warrant was dated January 29, 2018 when the warrant was obtained

and the arrest occurred on January 28 2018, renderlng lt invalid. (Def s Mot. Suppress

| 20. ) Second, Mr. Mlnson argues that the troopers’ seeking a warrant for his arrest for
‘an event apprOXImately two months prior was a pretext to entermg the Days Inn motel
room (_ at'ﬂ22)

a. Date on Warrant

Mr. Minson argues ihat the arrest warrant was nat valid because of the
discrepant dates. (Def.'s Mot. Suppress 20.) The State responds that the
discrepancy in dateé was a scrivener’s error and that the justice of the peace who

- signed the warrant clearly found prob'able cause existed; (State’s Obj. 5)
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The juStice of the_ peace who signed the warrant, Lorena Wem'er', testified at the
: _h_e'afri_ng."anr:ti_eaid'fehe”'dio not re'ca'il the warrant in question, but did not contest its t/alidity
orstatethatshedated the warrant for January 29, 2018 intentionally.__ She testified that
: she has b"ee_n'a-justice of _the_'peace--for te'n"yeare'and' has 'ise:u:e_d :probably more than a.

: t'housand 'w'a'rrants d'urin'g her time as a justice of the peace, and that she follows the

7 -*}sarne procedure each time she |ssues an arrest warrant Her procedure she explalned

is she WI|| read the supportlng afﬂdawt she wrll then srgn the supporting affidavit, the

i _:__-_-;fjf_complalnt and the warrant and will swear the offlcer to the supportmg afﬂdavrt When

' 'asked it she has ever srgned a warrant effect;ve ona date dlfferent than the day on

LR :_-,_?_whrch she swore the ofﬂcer to the affidavit, she replred “Never " When asked about the

i arrest warrant for Mr -.-.Mlnson she conflrmed that she stgned it and that she swore the

' "-'-””offnoer to the supportmg affudavrt but that shehad no other recollectton about the

St warrant

ol The-faots befzore'the’Court about'the specific warrant'in"qu_e'stion and its issue
‘. date_'_':a'rﬁ.e th'erefore' 'few;;"_:zt:)ut Ms. Wern:er’s testimony Iends.'.more_supp'ort to concluding
;"t'ha't't_he i_ssq_e.date was a scrivener's error rather than an intentional one-day delay by -
i I MsWernerFlrst, -'issu:ing a warrant that was valid for the following day based on the
"ﬂ:':':-Lind"isputed'-'ta.'cte"eurrounoing-:h/lri Minson'’s arrest—specitically th‘at Trooper Gillis was
.ob._t'ai_r_ii_ng the;_w.arran'_t to arrest Mr. Min..son at the Days Inn, where he ’Rnew Mr. Minson
:':.. wasat that' V_er'y.-mornent_—is less probab!e than the chance that a-_scrivener"s error
'°_'0curred_"';._' e |
i :Second,.clating an:arrest warrant for the _fol|owing day, Edespite_knowin.g wher.e

 the defendant was at that mom'ent, is an unusual act that Ms. Werner would likely recatl,
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| .yet she testifi_ed:ehe had'no'-such recollection of the specific warrant nor of intentionaily
'dating the Warrant ferthe feﬂewing day. There- was no evidence that Ms. Werner
i mtentlonally wrote the date of the followmg day, and no argument for why she would

' have done so
: Th_t__rd,_|t.._|_s'undis'pute’d that Trooper Gillis had the issne'd warrant in his possession
: when he exebuted t.ne'wa'rr_ant.' Becanse_the warrant was already issued and .
im_rnediately executed and there is no evidence that it -Was--intended to be executed the

' i fq'_tlowi'ng day, the circumstances indicate the date wae' written in error. See People v.

* Deveaux, 561 N.E.2d 1259, 126465 (Ill. App. 1990) (finding that search warrant with a
“time of issuance nearly 12 hours after time it was aetually executed was a “technical
s _f:._ii_rregtjlarity" because of officer’s uncontroverted'testimdny that he possessed the

warrant before he entered the apartment evidenced the warrant was issued prior to the

| :_ : 's_e'a_rch); see also People v. Stokes, 364 N.E:2d 300, 30_2 (N.-App:1977) (citations
o -.'e'rnitted)'(f‘[Ajlth‘ngh matters declared under oath which are the basis of a finding of
-erobat)le cause for the issuance of a.search warran.t. by a judtciat officer may not be
controverted by extrrnsrc testrmony, the demonstration of what is obviously a clerical
errorls not precluded ) B

Lastly, there is no evrdence or argument to support why Ms. Werner would have

i dated the arrest warrant for the followmg day unless there was a trlggerrng eventthat

n_eeded-to occur. See State v. Canelo, 139 N.H. 376, 381-82 (explaining the
requirements for an anticipatory search warrant). Rather, the affidavit submitted in
support of the arrest warrant contained only facts about the reékless:operatio_n and

ret;kless__cpn_duct incidents with Ms, Buckley;, nothing in the affidavit involved a triggering
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~‘eventor an indication that a warrant would be needed for January 29 rather than
January 28. (See Gillis Aff. Supp. Probable Cause {ffl 15.) The Court also notes that
 the date on the arrest warrant is unrelated to the facts supporting the arrest warrant.

* The Court finds that the undisputed facts, _the' circumstances of obtaining and

._:_:_-'eiecu.ting!the_arrest warrant, and the lack of contfadictihg evidence support concluding

o thatthe 'c_i_i's_'q.r:_epajnt dates _ere a result'ofé scfivenér’s error.. The discrepancy did not
_ '.inveiielafe :the'arrest warrant, |
v | ._ b : Pretext
Mr Minson also argues that the troopers' seeking a warrant for his arrest for an
event ..ep_proxima.tely_two months prior was a pretext to entering the Days Inn motel
_ roem;;. (ig;-at:_ﬂ 3-22§) The Sfate replies that the statutes of limitation for both charges in
| t.ﬁ.e:arfes{'_y\;/ei'rra:ht'-—ﬂre'ek_fe'ss'co'nduct and reckless operation—had not yef run when the

: .warré'nt wasz._issﬁed therefore it was valid-independent form any pretext. - (State’s Obj.;

-,;fﬂ19)

The Court understands Mr. Minson’s argument that the timing of obtaining the

Iar"rest' warrant was not co‘incidentally. aligned with Trooper Gillis’ learning of Mr.

- Minson'’s. lnvolvement With an aﬂeged drug transaction. It is unquestionable that

"_'_'.Trooper GIIIIS obtained the arrest warrant only after, and because he had obtained that
f_lnformgt!on was learned. However, nothing about this motivation invalidates ,the:facts
~and p’rebable:'cause underlying the arrest warrant. The arrest warrant was entirely

: be:se'd on 'the'f_acts stzi.'ppoﬁing _thefreckless co_nduct and reckless opefation charges; Mr.
Minson doee not a_llege-that- the facts;in the _affidavit fail to allege probable cause.

Rather, he alleges that the "cifcumstances" supporting the arrest 'w'arr'ant were “stale.”
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Because Mr. Minson was arrested with a warrant, the underlying facts of which

i "_n'e-_does not contest, there is no need for analysis of exigent circumstances; however, its

'-_53reasomng rn the i rnqurry applies. The “presence or absence of an ample opportunrty for
'_"'.gettrng a search warrant” is pertrnent to an inquiry of whether exrgent crrcumstances

_g_._exrsted wh_en a warrant_ was not obtained. Santana, 133 N.H. at 805 (quotrng_,Unrted -

:_ '.S'ta.t'e's'vff-Rabinowi'tz3*339'-U S '56' 84 (1950) (Frankfurter, J., dissenting), gquoted in

-:Theodosopoulos 119 N H at 581) Implrcrt in this consideration is an acknowledgment

"'_that an offrcer does not have to obtarn a search warrant at the point probable cause is
; estab__lrshe_d. d. [A] polr_ce ofﬂcer-rs not reqwred to obtain a search warrant as soon as

_probable cause is estabtished.” Massua, 2016 WL 7011361, at *2.

“Inthe absence of exrgent cwcumstances Trooper Glllrs 'was not required to
obtarn an arrest warrant temporally to when probable cause arose. Under RSA 625: 8, a
- statute of Irmrtatrons is tolled at the moment a warrant is issued, and a court may not

_ ..'_'-’;'rnqurre |nto the reasonableness of the timing of a warrant’s execution. State v. Maxfreld, :

_“_'5_167 N. H. 677, 680 (2015); see RSA 625:8, V/ & VI(b). Because there is no obligation or

s trme 'Irmrt in which an officer must execute an arrest'warrant and because the statutes

of Irmrtatlons had not run on erther charge for which the warrant was |ssued the Court
finds the arrest warrant was’ valrd Santana, 133 N.H. at 805 That Trooper Gillis’
_ motivation for obtarnrng the arrest warrant was based on facts not contained in its

':5'-j_'s,:r1ppo'rtin'g affidavit has no effect on the warrant's validity.
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: _III'. : Suppression of Statements :

: Mr Mlnson seeks to suppress the statements from the women who were in the

; Days inn motel room Wthh were used to support the search warrant that the troopers

.obtalned-.to search the;motel_room after the protective sweep. The statements the -
women made concerned Mr Minson’s possession, sale, and distribution of the drugs '

(Grllls Aff Supp Search Warrant ]| 21—22) Mr. Minson argues that because the

protective sweep was unlawfut the evrdence garnered from it must be suppressed and

| should not have been used in the search warrant affrdavrt

: “The ‘frurt of the poisonous tree doctrine requures the exclusion from trial of

':eV|dence derivatively obtained through a vrola’uon of Part! Artlcle 19 of the New

2 ;gj:-Hampshlre Constltutlon " State v. Cobb, 143 N.H. 638 649—50 (1 999) (quoting State v.

'___':'Trnkham 143 N.H. 73, 75 (1998)). “lf the evidence in questlon has been obtained only

through the explortatron of an antecedent illegality, rt must be suppressed.” |d. (quoting

State V. Clmlno 126 N. H 570 573 (1 985))

- Havmg found that the protectlve sweep was lawful, supra Part 1k the women'’s

: statements Mr. Minson seeks to suppress were not fruits of any violations of his privacy;
the protectrve sweep was a.lawful.search and the:women s statements made upon their

arrest asa result of that sweep were therefore also lawful. United States v. Levesque,

625 F. Supp. 428 438 (D. N H 1985), aff'd, 879 F.2d 853 (1st Cir. 1989) (‘[W]here there :

has been no |Ilegal search and seizure, as in the instant case, there is no ‘poisonous

tree’ from wh_i'ch tainted_' ‘fruit may be harvested.”); State v. Socci, 166 N.H. 464, 471

(2014) (quoting State v.-Barkus. 162 N.H. 701, 706.(2"0_05)) ("We have recognized that

~the doctrine applies when ‘the primary illegality [is] a Fourth Amendment violation.”).
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The Court recognizes that verbal evidence 'such_'-'assthei-women’s statements
~could be subject to suppression it'they- were derived"-fr:orn an itle_ga_l search. Wong Sun

v. United States, 371 U.S. 471, 485 (1963) (“[V]e'rbaI evidence which derives o

30 :mmedlately from an unlawful entry and an unauthonzed arrest as the officers' action in

' - the present case is no less the ‘fruit’ of official rllegahty than the more common tanglbte

: ='-f_'-5-frU|ts of the unwarranted intrusion.”). If the protective sweep was an |IIegal search, the
S Court would next determme whether the statements had “been come at by means

“;suft" iciently drstmgurshable to be purged of the primary taint.” Soccr 166 N, H at 471

he _.:._'However -the Court is not bound to apply this analysis to determme whether the

:__eVIdence the defendant seeks to suppress is a “fruit" if no r!legai search has occurred.

i See State V. Soc0| 166 N.H. 464, 472 (2014) (notmg trial court dld not analyze “whether

the talnt of thls |Ilegat|ty had been purged prior to the defendant‘s consent” because it

3 had found "that no lllegal search had occtirred”). Therefore the women'’s statements :
_that were contarned in the affrdawt supportlng the search warrant were not obtained in
.vrolatron of Mr. Mmson s nghts and will'-not be excluded.

CONCLUSION

The Court has determined that Mr. Minson’s rlghts under Artlcle 19 of the New
Hampshlre Constltutlon have not: been vrolated The arrest warrant obtamed by Officer
Glllls was proper and based on sufficient facts and probable cause. Also, the Court
| fmds that the maccurate date on the search warrant was a scrivener’s error that does

: n_ot |nval_|date'_the -_warrant. __The protective sweep of the_motel room was a result of the

S :_'troo_p_e_rs_’.- reasonable suspicion of danger based on articulable facts, and therefore was
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i _'-proper_; _and_i_thUS:_fhe' '_stateme'nts the women gave, aésumingly derived from the.
protective sweep, were not “fruits” of an improper search s'd_bjéqt_’t_o suppression.

For these reasons, Mr. Minson';é motion _td'sup:presé'is”DENlEDl '

| SOORDERED.
g2

DATE SRS AR Daud W, RUOH
S R b ' ! Presiding Justice
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HE A_'_I'E OF NEW HAMPSH!RE : e
- SUPERIOR COURT e
StatofNewHampsmre L
Shawn Mirison |

1 No 213-2018 CR-00043

i .'__::':'ORDER'.ON:.DEFENDANT’S MOTION FOR NEW TRIAL

After a tnal by sl : ulated facts defendant Shawn Mrnson was convrcted of one

"_'Court's deorszon on the_de_endant's motron to suppress and thus warrants anew. trral '_
ol For the followmg reasons .the defendant’s motlon is DENIED ; .
| i . i & FACTS i | =
| The parties stlpulated to the facts elrcrted at the hearmg on the defendant‘
molron to suppress whnch were as follows On November 28, 2017 Cynthla Buckley
: _callecl a molor vehlcle complarnt into the New Hampshare State Polrce reportlng thata

-car had passed her unlawfully, tried to force her off the roadway, and, at onejuncture. N

. ._'had exrted hrs vehlcle (Glllrs Afi Supp. Arrest Warrant 1] 2) In her wntten report Ms

CLERK'S NOTlGE DATED : i
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: Buokle._ 'stated that shi wa travellng north on Route 10 from Keene to Grlsum when

n _"fwhat the fuck[ ]s your

' -stopped and ar __ exite
;problem " (_) Ms: Buckley then passed the vehrcle and travelled further and she Was

. -passed by the vehrcle ln a no-passmg zone (_ at ‘ﬂ 5, ) The vehlcle betng in front of :

'__:_Ms'.BuckIey. then slowed to a rate of 5 mtles per hour and appeared |t was gomg to
L allow Ms Buckley to pass but cut her off (_) Ms Buckley stated that as she “
; contmued dnvmg. the vehrcle "brake checked" her agam (Id ) The vehrcle drove Ieft of i

ithe center of the road and:Ms Buckley attempted to pass the vehrcle but the vehlcle

5 ithen pulled mto a drlveway and wa:ted untrl she could fo longer see the Vehrcles A

Ms Buckley provnded reglstratron |nformatlon of the vehrcle lnvolved whlch came :

:_':"Imost-pushrng her off of the road (_) Ms Buckley stated that she: e _. :

g ;.:back to a vehlcle regrstered to Mr. Mlnson (d. atﬂ2) Later oh the day of thls lncrdent - . :

' State Trooper Aaron thlrs made contact wrth Mr. Mmson and observed the :
':;aforementroned_:.vehlclesm -;-.Mr.=-Mlnson s drlveway. _(_.-at T 3.): Mr. Minson admitted to

being.6n his way home from wark during the time thé events Ms. Buckely repotted'ha'd |

 oécurred, and he admitted that an incident had occurred with another operator, (1) Mr.

Minson admlttedto passing a vehicle, and he said he thought the operator ma'y_.-halé- 451
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o ";fbeen "drunk" and that the vehrcle had “high beamed hlm," at whrch time Mr Mlnson

g ";:slowed down to approxrmately 10 miles per hour. L__) Mr. Mmson said, regardmg the '

' _:_""operator. "she was an asshole 2 (_) When asked about being of the center of the

an roadway dunng hrs mteractlon WIth the operator Mr. ‘Minson admrtted he was. LIQJ

: 'Trooper Grllxs asked Mr Mlnson |f he exned the vehlcle and Mr Mrnson paused
: lowered hIS head and looked left and answered in the negatlve (_) Trooper GINIS '
__:=testrf ed at the heanng that wrthln the followrng week, he had drafted a warrant afﬁdavlt i '
for the! offenses of reckless operatron and reckless conduct for Mr Minson.
erty—one days later. on January 28 2018 Trooper Grllrs obtamed mformatlon

: " from a cooperatrng |ndrvrdual that Mr Mrnson was sellrng a large quantrty of crack

.cocarne and was stayrng at the Days lnn rn Keene (Bernrer Aff ] 6) Trooper Grllrs

: :_contact_ed_ _Of_f ce_r__A_n_d_rew.Vatrtrm.of the Keene_Pollce D__epartment ('-'KP.D") and-advesed
him of the -‘in'forrnation he had about Mr. Minson. d, d. at{7.) Officer Vautrin informed

o Trooper Grllls that he had observed Mr. Mlnson s vehrcle parked at the Days Inn whlch

i "-:'i:-'*“.ls located near the New Hampshrre State Police Troop C barracks and had cont‘ rmed rt:" :

..was Mr Mrnson s vehrcle thrcugh a .mator vehicle regrstratron check (_ atq 8 )

That same day. January 28, 2018 Trooper Grllrs secured an arrest warrant for Mr.
"M_rnso_n___fqr t_he cr__lmes.ojr_e_ckless conduct and reckless operatlon-based onthe
: Ndvétnber---zel,;2017:'ih'cldeﬁt involving Ms. Buckley. (Id. &t § 9; State Obj., Arrest
Warr‘aht,), Later that day; Officer Vautrin and troopers from the New Hampshire State
POlice Trczob.?C.'"réssp'onde’d to the Days Inn and advised the"Da_ys inn clerk of the arrest
warrant for Mr. lMinson (Bernler Aff. 1 10.) The troopers and Officer Vautrin. learned

rthat Mr Mmson was staylng in Room #231 on the second floor. (id.) Officer Vautrln -
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A observed\_"' plastlc baggae contalmng what appeared to be crack cocame msrde the

e _:i.._'her.: (__) -

| . 'purse'ré(_) Ms Johnso_ :conf rmed that |twas crack cocalne and. that it beIonged to

i rAnother woman m the room Kan ‘Estey-Mansfi eld also adwsed that her

: |dentlf catlon zwas in her. purse and Trooper Gillis asked |f she consented to hlm
: ’bbtammg her: :dentlflcatlon from her purse to which she' repi:ed that she: had maruuana
"ln her purse but consented to Trooper Galhs retnevmg her license: (_ at 1] 17)

i The thlrd woman' an the room Bnttany Steele, was identified and léft the room,
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m wh;le a search' warrant was obtalned (]_. at 1[ 19 )

| : tha ___Was on the bed had belonged to Ms Steere who had -

. 'thrown the baggle on the bed upon seelng the pol:ce (_) | |

s Followzng the executnon of the search warrant that was based on the: above ;
3 mformatuon a quantsty of. herom and crack/cocaine was: !ocated in the Days Inn room.
(_. a;_ﬂ 22.) Th_e_(parttes_:have stlpulated that the suspected drugs found during the

_ -'s’_éérch of the defehdant’eﬁhdféf room were sent to the state forehsi'c'leboratdry for

i t'estirig_; (Stip. '-Plea;) Also, over 29 grams of fentanyl, over 13 grams of crack cocairie, .
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i g )

‘and the p‘r“esenqe of cocaine found in two bag fragments were in the safe in the room.
‘I"he defendant moved to suppress the. physrcat evidence drscovered in the hotel Fi
-Ez.room and statements made by the defendant and the others (Def 'S, Mot Suppress 1

20 ;) Th!s Court heard both partles at the suppresswn hearrng on August 6 2018 and

.' ::_""-f.denled the defendants motron o suppress The Court then held a'bench tnal on the

| strpulated facts contalned above on September 20 2018 and found the defendant gurlty

| _ on all three charges Frve days 3ater the State provrded the defense wrth a polrce report

o ._ from Ofﬁcer Vautrrn e (Vautnn Report) Inits correspondence to the defense the State

. has explarned that rt drd not recerve this report from Vautrln until September 25 because
?: 3-'.'Vautnn had not receNed the State s emar!s and he was only’ prompted to check hrs
emarl and prowde*the polrce report when he encountered counsel ata grand jury
'proceedmg (State s OB, Attachment) '
'  ANALYSIS

In h|s motion for a new tnat the defendant argues that if the withheld evrdence
was consrdered at the suppression hearing, the Court would have granted the motion to
| :'_su_ppres_s and, thus, the w_lthh_eld evidence would have_been favorable to the

fdefendant's trial because the verdict “was based on evidence that the .'cburtfdecided not
' to'Su‘pp'ress;f’ and “[hjad the court heard the new evidence and suppre'ssed jt_h’e evtd_ence,'
the verdict would have been différent” (Def.'s Mot. New Trial f14.) Specifically, the
defen'd_ant argues that his waiver of his right to a jury trial and other rights in favor of

| pu':r"s_uing a '_trial by stipulated facts “was based on his assumption that he had obtained

3 Officer Vautrrn s report is attached to the State's objection to the motion for new trral “The
Court refers to the report as “Vautrin Report.”
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; _'ahd”r'é\'lie'Wed all exoﬂlb'ator'y'e'\}i’denoe.within'the p'ossese,ion of the i-State""’ a'nd"that o5

: f.'_' [t]he fallure to dlsclose Off icer Vautrln s report makes Mr. Mnnson 5 warver of hls nghts :

_.not knowmg - (_ at T[ 11 ) In makmg these assertions, the defendant's motron

trla!
The defendant has conﬂated two |ssues in an attempt to have this Court revrs:t |ts |

suppressron order or at least to specutate how Off icer Vautrin's report would have
" _'affected the suppressuon rssue in relation to the bench trral Frrst the defendant seeks
fto have Oft' cer-Vautrm S report as prewously undrsclosed evrdence- produoe-a new-‘tnal
second the defendant seeks to upend his waiver of hls righttoa Jury trial by alleglng rt
was not knowrng and mte!hgent These ‘are two separate vssues The Court addresses
; "-how these |ssues are separate by first analyzrng the defendant's waiver to a jury trral
e Warver Issue . '_ 5 |
_ A tnal of stipu!ated faots isa devrce that avmds the necesslty for a full trial and
' the wa:ver—forferture consequences that attend a nolo or guilty plea. § Crlm Proc. §
21 6(c) (4th ed ) _
' '_ " '_..'__"Under thrs procedure . the defendant enters a plea of not gulilty, after
~_which the case is submltted to the judge for decision upon the

'_.prehmmary hearmg transcript or other statement of facts agreed to.by the:

\parties. If, as is likely, the judge finds the defendant guilty, the defendant

Wil have retained his usual right to appeal. This mearis, for example

__:that if defendant’s pretrral motion to suppress was denied, heis not
'foreclosed from ra|smg thatissue on appeal.

Id. A defendant does not waive all of his or her rights when agreeing to a trial by

stipulatéd facts','_but does waive the right to a jury trial,
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In regard to a knowrng walver of the nght toa jury tnal the New Hampshrre s

"-..Supreme Court stated that “the New Hampshare Constrtutlon does not: requrre a co|loquy ST '

L _ pnorto every trla! strpulatron % Statev Jaroma 139 N.H. 611 614(1995) Whena

. : -defendant agrees to tnal by st:pu!ated facts, if the facts strpulated to. the elements ;;_.
necessary for convrctlon such that the stlpulated facts were the "functronat equrvalent of -

" a gurlty plea,” the Court must “ensure the defendant's understandmg of the stupulatton or"

'-'-_'_ihls acqurescence to rts USe b Id at 615.

leen the New Hampshlre law regardmg a trial to strpulated facts and the
' defendant’s waxver of the rlght to a jury tnal the Court must analyze the facts to whsch a
'. defendant has strpulated that resuIted in & conviction. Here the defendantstlpulated B
: all facts ettcuted at the suppressaon hearlng These strpulated facts prowded more than
-:'.'-'.enough evndence -to‘ make the strputatrons the. funottonal equrvalent ofa guxlty plea -ln
arguing that the defendant did not knowingly warve his nghts 'because Off cer Vautnn S
. .-report was wathhetd the defense effectlvety seeks to withdraw the defendant s '
.stlpulatrqn to fa_cts. Th___e d_efendant’s mohon for new tnal.-conf irms this, as it states that
' th‘edétendant “waived his trial rights and allowed the court to enter a gu’iltY'f nding
based on a strputated offer of proof. * (Def.'s Mot. New Trial q11) Therefore the Court -

: 'could»properly analyze the defendant’s mation for new trial as a thhdrawat of a gurlty

=ptea -rathe_r-.t_han-a motrqn_for:new trial. See State v. McGurk, 157 N.H. 765, 774 (2008)
_('coriIStruing"_ft_he defendant'sn'\oti'on for new trial, in which defendant argued new ot
eviderice "changed the status of the evidence,” as-a request to withdraw a guilty plea).
Stﬁ’to_\it/ever,lthe_jdefe'n'dant has not stated such a request, nor as he articulated a request

for a.‘h‘ew trial, despite the motion's caption. According to his motion, the defendant
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> éeékezitdr};the"é'otj'rt;tb deterrniné=that Officer fvautrin’s;report would have af'fectéd.'ite-
i | ;suppressron order not that the report woutd have drrectly affected the bench tnal
¥ :(Def s Mot, New Trial m 1-2 5.6,8-11) T
. _ Whether the Co_urt addresses the defendant’s motron as a motion for new tnal or
- asa request to wathdraw a gurlty plea the Court would not reach lts suppressron order
.'the Court‘s denral of the motron to suppress strll stands regardless of the iegal avenuer
. Because the defendant has moved fora new trial In form, even if not in substance and o

because the defendant has been provrded prevrously undrsclosed evrdence the Court

: wrll apply the standard for a motlon for a new trial, The Court notes that nelther optron

i :iwould provrde the remedy that the defendant appears to seek. If the defendant decrdes

i '-to seek to wrthdraw the strputated facts, the: functrona! equivalent of wrthdrawrng a gurlty

'_ plea and rf the Court granted the wrthdrawal 3 the Court's suppressron order would strll |
._ : ;’.stand whrle the defendant's charges woutd be set for a new trial.

: It  New Tna! _

L "A ew ttnai may be granted in any case when through accident, mlstake or
mrsfortune justwe has nat been done and a further hearing would be equrtable ‘RSA
526 1 The decrsron of whether to grant a new trial lies wrthm the sound dlscretron of
:-the tna| oourt urrough_s V. Wynn, 117 N. H 123, 125-26 (1977) The: burden ona

motron for new trral isas foflows

2 Even rf sty}ed as a motron to.reconsider the suppression order, there'is nothing in the report
that would havé impacted the Court's analysis in denying the motion to suppress. Officer
~'Vautrin's reportis generalized, quite brief, and does not articulate anything that the Court could - |
discern as:impeaching the evidence introduced at the hearing on the motion to suppress. In '_ _ ' -
fact, the reportiis substantially corroborative of the State’s evidence. ; r ‘
® 4t is within the trial court's discretion to allow the withdrawal of a gullty plea.” State v. McGurk |
157'N.H. 765, 774 (2008).
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_ -'*ievrdence then ] _ :
_evidence is material. When the defendant retarns the burden to'prove: S
-fmaterralrty, we a_Ppiy the federal standard i.e.; the defendant must_‘..

--;}been drfferent " statev Dew:tt 143 N.H. 24, 33 (1998) (quotrng Statev Laune 139 :
--';"":NH 32" 5328 (1995)). o e

f_:_@As noted above the defendant has not argued that Off icer. Vautrrn s report was

i .:‘-favorable to the defendant’s case: at trial but ratherfocused on the speculatrve and

t .-__retrospectrve effect the report could have had on the Court's suppress:on order Atso SRR

'”;stated the defendant‘s motron raisesa separate rssue regardmg his waiver of his nght
toa jury trial whrch rs not relevant to a motron for new trial. Therefore the defense has o
_=faried to. rajise any basrs for anew tnal

Notwathstandmg the defendant's failure to explain‘how Officer Vautrrn sreport
awould have been favorable 10 the defenda ntat trral rather than at the suppressron
" hearrng._ﬁt_he_ Court now addresses the questron, but nenetheless finds that the report:
'\:Nodl.d Tiot have been favorable. The defendant asserted that the report would have

10
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':asserted that' lt"does

Nelther does the Court f nd that a new tnal would be equxtab!e As the defense |

: -_-aPPE' rs_._to unde "'tand Oﬁ” cer Vautrln s report would' have no bearmg on the lssues.--_- . -

'relevant'_fto the__:__ efendent’s charges and conv:ctlon The fact that Off cer Vautr:n dsd not

rec_ ve the :__ete's ematls m ttme lo prowde the report before the bench tnal a. mistake

1that _R' A 526" "accounts for does not change that his report i :rrelevant to the facts at e ¢ et

 Thus, the Cour finds that the defendant has fafled to mest it burden fo show

sty f that the prewousfy undzsclosed evidence, Officer Vautrin's report would have been Y

; :'favorable to hIS trtal and the mctlon for new trtal is DENIED.

'SO ORDERED

949 3 [ nr

DATE _'__ _ David W. Ruoff
: Presudln_g Justice
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