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No. 2019-0103
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V.
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MEMORANDUM OF LAW IN LIEU OF BRIEF
PURSUANT TO SUPREME COURT RULE 16(4)(b)

STATEMENT OF THE CASE AND FACTS

On December 6, 2007, in the Cheshire County Superior Court
(4Arnold, J.), the defendant, Jason Candello, pleaded guilty to one felony
count of being a felon in possession and one felony count of possession of a
controlled drug. SA 13-16;' see RSA 159:3 (2014) (felon in possession);
RSA 318-B:2 (2017) (drug possession). The defendant refers to these two
convictions as “charge 2 and “charge 1,” respectively. DB 5.

The superior court accepted a negotiated disposition for his pleas of
guilty. SA 13-16. On charge 2, the court imposed a sentence of 2)4 to 9

years stand committed, which was subsequently amended to 2% to 7 years

! References to the record are denoted as follows:

“SA” refers to the appendix attached to this State’s memorandum of law;
“DB” refers to the defendant’s brief;

“DBA” refers to the appendix to the defendant’s brief.



stand committed. /d. at 13. On charge 1, the court imposed a sentence of
3% to 7 years in the state prison, all suspended for 10 years. /d. at 15. The
sentence for charge 1 was ordered to run consecutively to the
stand-committed sentence for charge 2. Id.

The defendant earned parole while serving the charge 2 sentence.
While on parole, the defendant engaged in felony criminal conduct—
second degree assault (“charge 3”), contrary to RSA 631:2 (2016)
(amended 2017)—on November 12, 2012. DBA AS8. As a result, the
defendant returned to the prison. The defendant’s parole was revoked and
he resumed serving the sentence for charge 2 on November 18, 2012.
DBA A10-11.

Meanwhile, the trial court ordered bail set at $10,000 cash at his
arraignment on charge 3 on March 6, 2013. DBA A26-28. A jury in
Cheshire County convicted the defendant on charge 3. DBA A6. After the
conviction on charge 3, the State filed a motion to impose the defendant’s
suspended prison sentence on charge 1. /d. The court (Kissinger, J.)
imposed the suspended sentence of 3% to 7 years on May 6, 2014. SA 17-
20. Consistent with the terms of the original sentence, the court imposed the
prison time for charge 1 to run consecutively to the sentence for charge 2.
DBA A6.

On charge 3, the trial court sentenced the defendant to a prison term
of 2 to 4 years. SA 21-25. The trial court ordered this sentence to run
consecutively to the imposed sentence for charge 1. /d. The trial court
awarded the defendant pretrial confinement credit of seven days. /d. On
July 8, 2016, the trial court ordered that the defendant’s pretrial

confinement credit be amended to 65 days, following the defendant’s



motion to address when his sentence commenced and the State’s partial
objection to that motion. DBA A19; SA 26-32.

On or about December 3, 2018, the defendant filed a motion
conceding that he was not entitled to pretrial confinement credit for either
the charge 1 or charge 3 sentence, but asking the trial court to amend his
sentences to run concurrently with each other and to commence on May 6,
2014, the date on which he was sentenced for charge 3 and on which the
charge 1 sentence was imposed. DBA A3-5. The State objected, asserting
that the trial court had the authority to impose consecutive sentences.

DBA A6-7.

On or about December 17, 2018, the defendant filed another motion,
arguing that he was entitled to pretrial confinement credit of 540 days,
which would have included the time from November 12, 2012, to May 6,
2014. DBA A8-9. The defendant filed a subsequent motion to amend,
arguing that he was serving an illegal sentence under RSA 651:3, and asked
that his sentence on charge 1 run concurrently with his parole setback.
DBA A10-11.

The State objected, asserting the provision of RSA 651:3 that the
defendant had cited was merely a legislative bill that had not been enacted
into law. DBA A12-15. The State included the legislative record with its
objection, in which Representative Robert Renny Cushing for the Criminal
Justice and Public Safety Committee stated that limiting a judge’s ability to
decide if a sentence should run concurrently or consecutively “would be
counter to the desired policy of providing discretion to judges in

sentencing.” N.H.H.R. Jour. 285-9 (2017).



The trial court requested that the State respond to the defendant’s
claims about pretrial confinement credit under State v. Allain, 171 N.H. 286
(2018). DBA Al6. In response, the State asserted that the defendant was
awarded pretrial confinement credit for the days when he was not serving
another sentence for his parole setback and would not serve more time than
a similarly situated non-indigent defendant. DBA A17-20.

The defendant then filed another motion arguing that Allain
controlled and asking the court to amend his pretrial confinement credit.
DBA A21-25. The court denied the defendant’s motion and his subsequent

motion to reconsider. DB 7. This appeal followed.

ARGUMENT

The trial court did not err in denying the defendant’s motion to amend
his sentences because it had common law authority to order his
sentences to run consecutively, consistently with the statutory scheme,
and therefore the sentences would commence on a date other than the
date they were imposed.

The defendant contends that his sentences impermissibly
commenced on a date other than sentencing when the trial court sentenced
him to consecutive sentences. DB 8, 11. However, the defendant’s
argument overlooks common law authority to impose consecutive
sentences and would conflict with the statutory scheme. See RSA 651:3;
Dugquette v. Warden, New Hampshire State Prison, 154 N.H. 737, 742-44
(2007).

The Supreme Court of New Hampshire reviews questions of
statutory interpretation de novo. State v. Forest, 163 N.H. 616, 619 (2012).

The Court reviews the plain meaning of the statute as a whole. Forest, 163



N.H. at 619. The Court “construe[s] provisions of the Criminal Code
according to the fair import of their terms and to promote justice.” Id. It
will first “look to the language of the statute itself, and, if possible, construe
the language according to its plain and ordinary meaning...in the context of
the entire statutory scheme.” /d.

The defendant contends that the plain language of RSA 651:3
requires his sentences to commence on the date of sentencing because he
was in “custody.” DB 11-13. But that argument runs contrary to this
Court’s prior decisional law construing RSA 651:3, because it would
effectively foreclose the common law judicial discretion to impose
consecutive sentences. The defendant’s argument would require concurrent
sentences simply because he was in “custody” for serving a parole
violation.

This Court has unequivocally held that, absent a statutory provision
to the contrary, the trial court has common law authority to impose
consecutive sentences. Duquette, 154 N.H. at 742—44. In Duquette, the
Court concluded that the legislature intended to restore common law
authority for judges to impose consecutive sentences when it repealed
paragraph III of RSA 651:3, which required all sentences to run
concurrently. /d. at 744. The Court concluded that the repeal, per the
legislature’s intent, restored the common law authority that RSA 651:3, III
abrogated, namely, to impose consecutive sentences. /d. This Court
identified an important legislative objective in the repeal: to deter habitual
offenders. /d.

Since Duquette, this Court has reiterated that, “[s]entencing courts

have the discretion to pronounce sentences concurrent with or consecutive



to one another.” State v. Bosa, 170 N.H. 452, 457 (2017)(citing State v.
Rau, 129 N.H. 126, 129-30 (1987) (“The legislature repealed RSA 651:3,
III to afford a judge, with discretion, the option to impose consecutive
sentences in order to deal with that group of criminals who need the
deterrent of consecutive sentences.”).

A consecutive sentence must commence after completing another
sentence. The court has defined consecutive sentences as “[t]wo or more
sentences of jail time to be served in sequence.” Id. at 457. The pretrial
credit statute contemplated that an individual may be in custody, may
surrender into custody, or may become in custody at a future time when
addressing sentencing, but the statute’s fair meaning is that the sentence
commence when a defendant has completed serving a consecutive sentence.
See RSA 651:3, I; see also State v. Decker, 127 N.H. 468, 471 (1985).

It must follow that the ordinary meaning of the statute refers to when
the defendant actually begins serving that particular sentence. Any contrary
construction would do exactly the opposite of what the legislature did in
repealing the third paragraph of RSA 651:3: it would abrogate the trial
judge’s common law authority to impose consecutive sentences. See
Dugquette, 154 N.H. at 744.

The defendant’s argument would also require this court to overlook
the statutory scheme of RSA 651:3. In relevant part, RSA 651:3, I states,
“A sentence of imprisonment commences when it is imposed if the
defendant is in custody or surrenders into custody at that time. Otherwise, it
commences when he becomes actually in custody.”

RSA 651:3, is a credit statute that is intended to ensure that

defendants are given credit for days served pretrial in lieu of bail. See State



v. Decker, 127 N.H. at 470; see also State v. Philbrick, 127 N.H. 353, 355
(1985). The trial court must exercise allocation discretion to reflect “an
application of the credit statutes that ensures the equal treatment of those
confined prior to trial due to their indigency...” Forest, 163 N.H. at 620.
This is because “[a] principle underlying the credit statutes is that an
indigent offender unable to furnish bail should serve neither more nor less
time in confinement than an otherwise identically situated offender who
was succeeds in furnishing bail.” Forest, 163 N.H. at 619; see also Decker,
127 N.H. at 470. Despite its allocation discretion, the trial court may not
“award more days than the defendant was actually in custody while not
under any sentence of confinement.” State v. Bosa, 170 N.H. at 457
(quotations omitted; emphases added).

It is well-established that the pretrial confinement credit statute does
not allow for double credit when an individual is serving another sentence
of confinement. Bosa, 170 N.H. at 457; see Forest, 163 N.H. at 619-20; see
also State v. Lopez, No. 2017-0455, slip op. at *2 (N.H. Mar. 29, 2018).
Rather, the statute entitles the defendant to the “amount of time in custody
both prior to and during his trial... against the time he must serve for that
time in custody.” Philbrick, 127 N.H. at 355 (quotations omitted; emphases
added).

In Forest, the Court determined the defendant was, at least in part,
incarcerated on a parole violation, and there was no evidence that he would
have been released, if he had posted bail on his new charges. /d. at 620.
Instead, this Court observed that had that defendant been incarcerated
solely because of his inability to make bail, he would have been entitled to

pretrial confinement credit for the time spent awaiting resolution of the



underlying charges. Forest, 163 N.H. at 620. The Court found he was not
entitled to pretrial confinement credit because “his incarceration was not
exclusively related to the criminal episode for which he was sentenced.” /1d.

Here, the defendant’s construction would stray from the core
purpose in RSA 651:3, namely, to ensure parity in confinement between
indigent and non-indigent, similarly situated defendants. See id. Having
violated his parole and having been incarcerated for criminal conduct, the
defendant cannot invoke the pretrial confinement credit for any period
during which he awaited resolution of charge 3. Indigent or not, he would
have been in prison, not because he could not make bail, but because he
violated the terms of his parole. DBA A3-5, 11, 23; see Forest, 163 N.H. at
620.

The legislature intended to give an individual credit for time actually
served pretrial, but the defendant would be entitled to no more or less than
intended by the credit statutes. See Decker, 127 N.H. at 470. If the trial
court’s sentence for charge 3 had to commence on the date of sentencing,
the defendant’s request would presume the legislature intended to give him
greater credit simply because he had engaged in criminal conduct that
violated the conditions of his parole. It would reward him, in other words,
for that parole violation. See id.

The defendant’s contention that “in custody” applies to any sentence
would not import a fair meaning into the statute. Rather, in context of the
statutory scheme it must mean in custody for the sentences implicating the
pretrial confinement credit statutes. See DB 5, DBA A11. Otherwise, the
defendant’s contention would have the effect of giving him greater credit

for committing new crimes while released on parole supervision. This



Court does not presume the legislature would desired an absurd result when

reviewing statutory interpretation. See Decker, 127 N.H. at 471.

Accordingly, the trial court properly followed its common law

authority to impose consecutive sentences and its orders were consistent

with the statutory scheme of the pretrial confinement credit statute, and the

defendant’s sentences for charge 1 and charge 3 would commence after he

completed serving any prior sentences.

CONCLUSION

The State respectfully requests that this honorable Court affirm the

judgment below.

The State waives oral argument pursuant to Supreme Court Rule

16(4)(b).

October 3, 2019
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Tl State of Nefr Hampshirve
Cheshire County Superior Court No. 07-S-0739

RETIURIN FROM SUPERIOR COURT

Name: Jason Candello DOB: 3/13/1977
B Indictment 0O Waiver [ Information [ Complaint

Offense: Felon in Possession/Extended Term of Imprisonment ~ RSA: 159:3 & 651 Il(a)
Date: 5/15/2006 i s

Disposition:  Guilty By W Plea [1 Jury I Court ooy d S ' ' T/N:
Conviction: W Felony [0 Misdemeanor

Sentenoe A finding of GUILTY is entered. The defendant is sentenced to the New Hampshire State Prison for not more than
9 year(s), nor less than-2 1/2 year{s}. There is added to the minimum sentence a disciplinary period equal td 150 days for each
year of the minimum term of the defendant’s seritence, to be prorated for any part of the year. This sentence is 1o be served
as follows: Stand committed. Commencing December 7, 2007. The sentence is concurrent with 07-8-740. Pretrial confinement
credit: 269 days. The following conditions of this sentence are applicable whether incarceration is suspended, deferred or
imposed.or whether there is no incarceration ordered at all. Failure to comply with these conditions may result in the imposition
of any suspended or deferred sentence. The defendant is to participate meaningfully and complete any counseling, treatment
and educational programs as directed by the correctional authority or Probation/Parole Officer. The defendant has waived
sentence review in writing or on the record. The defendant is ordered to be of good behavior and comply with ali the terms
of this sentence. Defendant to not abuse {as defined in RSA 173-B) Virginia Torres-Siandre,

12/6/2007 | Hon. John P. Arnold . - Barbara Hogan, Clerk of Court
Date \ Presiding Justice - Clerk
MITTIMUS

In accordance with this sentence, the Sheriff is ordered to deliver the defendant to the NH State Prison.

Said institution is required to receive the Defendant and detain him/her until the Term of Conflnement has

expired or. s/he is otherwise discharged by due course of law. ' /
/;{ l ﬂo’;ﬂ@? ' Altest: /

Date

Clerk
SHERIFF'S RETURN :
1 dehvered the defendant to the NH State Prison and.gave a copy of this order to the. Warden.

Date

Sherlff
cc: M State Police B Dept. of Corr. 'l Defendant
M Pros. Attorney. B Office of Cost Cont. B Sheriff

W Offender Recs - M SRB M CCHOC
B Meredith Lugo, Esq. '
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THE STATE OF NEW HAMPSHIRE -

 SUPERIOR COURT -
OCTOBER TERM

CHESHIRE, SS.

INDICTMENT

At the Superior Court, held at Keene, within and for the County of Cheshire, on the 22 of October, in the year

of our Lord TWO THOUSAND SIX (2006), the Grand Jurors for the-State of New Hampshzre upon their oath,
present that

JASON CANDELLO
of HINSDALE, NEW HAMPSHIRE

did commit the crime of

FELONIN POSSESSION/ EXTENDED TERM OF IMPRISONMENT
contrary to RSA 159:3 and RSA 651 I (a) .
| A CLASSBFELONY
ON OR ABOUT MAY 15, 2006
IN HINSDALE, NEW. HAMPSHIRE

In that:

Candello did have in his possession a deadly weapon as definéd at RSA
625:11; namely: a knife, which: Candello used to stab at a vehicle driven:
by V.T. S and Candello had been convicted in a state court of a felony
under RSA 318-B, namely: Possession of Controlled Drug on May 31,
2000; Manufacture Controlled Drug on May 31, 2000; arid Candello had
been previously convicted and sentenced to excess of orie year, namely:
Escape on April 18, 2001; Possession of Controlled Drug and
Manufacture Controlled Drug on May 31, 2000,

contrary o the form of the statute, in such cases made and provided, and agamst the peace and dignity of the
State. ]

7 his‘is a true bill,

- Grand Jury Foreman

- Jason Candello
160 River Road
Westmoreland, NH 03467.

State v. Jason Candello
Date of Birth: 3/13/77

 INDICTMENT
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The State of New Heampshire

Cheshire County: Supetior Court ~ No. 07-$-0250

RETURN FROM SUPERIOR COURT

Name: Jason Candello ' DOB: 3/12/1977
B |ndictment - [0 Waiver 0O Information [1 Complaint

Offense: Possession of a Controlled Drug RSA: 318-B:2, -B:26, -B:27 & 651:6 1l {a)
Date: 3/12/2007 . :

Disposition: . Guilty By M Plea 00 Jury ([ Court ' ) T/N:
Conviction: M Felony [ Misdemeanor

Sentence: A finding of GUILTY is entered. The defendant is sentenced to the New Hampshire State Prison for not more than
7 year(s), nor less than 3 1/2 year{s). There is added to the minimum sentence a disciplinary period equal to 150 days for each
year of the minimum term of theé defendant’s sentence, to be prorated for any part of the year. This sentence is to be served
-as follows: All of the minimum sentence is suspended; All of the maximum sentence is suspended. Suspensions are conditioned
upon good behavior and compliance with all of the terms of this order. Any suspended sentence may be imposed after a
hearing brought by the State within 10 year(s) of today's date. The sentence is consecutive to 07-S-739, 740, The sentence
is concurrent with 07-8-251. The following conditions of this sentence are applicable whether incarceration is suspended,
deferred or imposed or whether there is no incarceration ordered at all. Failure to comply with these conditions may result in
the imposition of any suspended or deferred sentence. The defendant is to participate meaningfully and complete any
counseling, treatment and educational programs as directed by the correctional authority or Probation/Parole Officer. The
defendant has waived sentence review in writing or-on the racord. The defendant is ordered to be of good behavior and comply
with all the terms of this sentence. Defendant to not abuse (as defined in RSA 173-B) Virginia Torres-Siandre, :

December 6, 2007 Hon. John P. Arnold Barbara Hogan, Clerk of Court
Date . . ' Presiding Justice ' Clerk
MITTIMUS

In accordance with this sentence, the Sheriff is ordered to deliver the defendant to the NH State Prison.
~ Said institution is required to receive the Defendant and detain him/her until the Term of Confinement has
expired or s/he is otherWIse discharged by due course of law. :

Attest:
Date . ' . . Clerk - *
_ ' SHERIFF'S RETURN '
| delivered the defendant to the NH State Prison and gave ‘a copy of this order to the Warden:

Date ' :  sherff
cc: M State Police | ' M Dept. of Corr. B Defendant
B Pros. Attorney ~ M Office of Cost Cont. B Sheriff
B Offender Recs B SRB B CCHOC

W Meredith Lugo, Esg.
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- THE STATE OF NEW HAMPSHIRE
CHESHIRE, SS. & - SUPERIOR COURT
- APRIL TERM

INDICTMEN’J‘

Al the Superior Court, held at Keene, wzthm and for the County of Cheshire, on the 23 of APRIL, in the year

of our Lord TWO THOUSAND SEVEN (2007), the Grand. .Imor.s- Jor the State of New Hampshire, upon their
oath, present that

JASON CANDELLO
of WESTMORELAND, NEW HAMPSHIRE

did commit the crime of

POSSESSION OF A CONTROLLED DRUG/EXTENDED TERM Oor
IMPRISONMENT
contra;y to RSA 318 -B:2, -B:26, -B:27 and RSA 651:6 II (a)
A CLASS B FELONY
ON MARCH 12, 2007 o
IN SWANZEY, NEW HAMPSHIRE

In that:

1. Candello knowmgly possessed a controlled drug, namely: heroin wrapped in a plastic “bindle™;

2. After a prior offense as defined in RSA 318-B:27, namely conviction for: Possession of Controlled
- Drug on May 31, 2000 and/or Manufacture Controlled Drug on May 31, 2000}

3. Candello had been previously convicted and sentenced to excess of one year, to include

dispositions for: Possession of Controlled Drug on May 31, 2000, Manufacture Controlled Drugon’
May 31, 2000 and Escape on April 18, 2001.

contrary to the form of the statute in such cases made and provided, and against the peace and dzngy of the

State.
mnd Jury Fq,:’e’rf' o V<

/ _

This is a true bill.

Jason Candello
160 River Road
Westmoreland, NH 03467

\ John . Vorder Bruegge
\ Adssigtant Cheshire County

INDICTMENT

State v. Jason Candello.
Date of Birth: 3/12/77
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THE STATE OF NEW HAMPShiRE
JUDICIAL BRANCH
SUPERIOR COURT

| Telephone: 1-855-212-1234
TTY/TDD Relay: (800) 735-2964
L hitpifiwww.courls.state.nh.us

Cheshire Superior Court
33 Winter Street, Suite 2
Keene NH 03431

COMAY BB
RETURN FROM SUPERIOR COURT — STATE PRISON SENTENCE

: | ‘E?E j'?

| | _-5115\ L%
Case Name: State v. Jason Candello : :)‘ Ve
Case Number: 213-2007-CR-00250

Name: Jason Candello, NH State Prison PO Box 14 Concord NH 03302
DOB: March 12, 1977

Charging document: Indictment - Motion to Impose Suspended Sentence

Offense: Charge ID: RSA: Date of Offense:
Acts Prohibited; Controlled Drug Act 318-B:2 March 12, 2007
Disposition: Guilty/Chargeable By: Plea T/N:

A finding of GUILTY/CHARGEABLE is entered.
Conviction: Felony
Sentence: see attached

May 06, 2014 Hon. John C. Kissinger, Jr. James |. Peale

Date Presiding Justice Clerk of Court

MITTIMUS

In accordance with this sentence, the Sheriff is ordered to deliver the defendant to the New Hampshire
State Prison. Said institution is required to receive the Defendant and detain him/her until the Term of
Confinement has expired or s/he is otherwise discharged by due course of law.

Attest:

Date Clerk of Court

SHERIFF'S RETURN

| delivered the defendant to the New Hampshire State Prison and gave a copy of this order to the
Warden.

Date Sheriff

C: X sState Police [1DMV  [X Dept of Corr.  [X] Offender Recs Sheriff Sentence Review Board

[] Defendant Pros. Atty John S. Webb, ESQ: X] Defense Attorney James P. O'Rourke, Jr.,
ESQ
{1 Office of Cost Cont. ] Sex Offender Registry [T] Other M Dist Ct. ___

NHJB-2572-S (07/01/2011)
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Thr: STATE OF NEW HAMP%HIRE

JUDICIAL BRANCH
http ttwww eou rts.-state nh.us

‘Court Name:  Cheshire County Supenor Court
© Case Name: Statev Jason Candello.

Case Number: 2132007:CR0250 ChargetD Number:

ko) ' M ity |
S ek STATE PRISON SENTENCE

".PleaNerdrct '_ ' Tk Clerk '

Cnme F’ossessuon ofa Contro!led Drug (motton _f = LRIERS
{oi mpose sus pen de d sent en ce) | Date of Crtme motlon to rmpose dated 2!20!13 o,

| Monitor: =~ . - A Judge Hon John C Ktssmger, Jr

A flndlng that defendant has violated the terms of hIS suspended sentence is entered
[}If thts box is checked the defendant is a member or veteran of the armed forces.-

[] The presentence mvesttgatron report prepared under RSA 651:4 was: conmdered by the Courti B

A presentence rnvestlgation report was; wawed by: |:| Defendant and State . Court

<] 1. The defendant is sentenced to the New Hampshlre State Prison for not more than T
years, norlessthan 3% . - year(s). e is added to the minimum sentence a
disciplinary period equal to 150 days for eac ear of the minimum term of.the-defendants
sentence tobe prorated forany part of the. year.. :

. 2. This sentence |s fo be served as follows: XI Stand commltted - Commencmg
(138, e . of the minimum sentence is suspended
: of the maxtmum sentence is suspended

Suspens:ons are condlttoned upon good behavror and oompltance wrth all of the terms of ‘lhlS e

-order Any suspended sentence may be i |mp ___I_sed after a heanng brought by the State thhll'l
years of today s date SR

[14. : ; of the sentence is deferred for a perrod of .
' Thrrty (30) days prior to the explratton of the deferred period, the defendant may petltron the

Court to show cause why the deferred commitment should not be imposed. - Failure to petrtlon a

W|th|n the presonbed trme w:ll result inthe |n1med|ate issuance ofa warrant for: your: arrest

[]s. a3 of the minimum sentence ‘may be suspended by the
"Court on apptloatton of the defendant provided the defendant demonstrates meanlngful
participation in a sexual offender program while mcarcerated

B 6. The sentence is X consecutwe o 213-2007- CR-00739
' [] concurrent with _ :

[]7. Pretrial confinement credit: _____days.

[]8. The Court recommends to the Department of Corrections:
[_1A. Drug and alcohol treatment and counseling

[[1 B. Sexual offender program
[ ] C. Sentence to be served at the House of Correctlons

[1D.

NHJB-2115-$ (07/16/2010)
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Case Name: State v. Jason Candelln _ :
Case Number: 213:2007-CR-0250( _ i i (

Pursuant fo. RSA 499:10:a, the clerk shall notlfy the appropnate health care regulatory board if thls
conviction is- for a tetonj,'r and the person convicted is Iucensed or registered as a health care prowder

PROBATIGN _
1] 9. The defendant is placed on probation fora period of ____ yeai(s), upon' the usual terms of
probation.and any special terms of probation determmed by the ProbatxoanaroIe Officer. -
Effective: [ Forthwith . [] Upon Release

[] The defendant is ordered to report wnmed:ately to the nearest ProbatlonIParole Field Oﬁ' ice.
[] 10. Subject to the provisions of RSA 504-A:4, il the probatron/parole officer is ~granted ‘the
authority to impose a jal| sentence of 1 to 5 days in response 1o a wolatton of a condmen of
probatlon :
[7] 11. Violation of probatton or any of the terms of this sentence may result in. revocation of
probation and rmposutlon of any sentence wrthm the Iegal Iimits for the underlying
offenSe

OTHER CONDITIONS

[X] 12.The following conditions of this sentence are apphcable whether mcarceratlon is suspended
deferred or imposed or whether there is no:incarceration ordered at all. Failure to oomply W|th
these condntlens may result in the: rmposrtton of any. suspended or deferred sentence
|:| A The defendant is fined $ plus statutory penalty‘ assessment of $ _

[[] The defendant shali also pay the time payment fee of $25.00.
[] The fine, penalty assessment and any fees shall be paid:

(] Now L] o s [L]  Through the Department of Corrections
s ' ©as dlrected by the Probation/Parole Officer.
[ 8 o i0f the ﬂne is suspended
- [1$__  ofthe penalty assessment is. suspended 5
[]1B. The defendant is ordered to make restrtutlon of $ ptus statutory 17%

_ admlmstratwe fee
i [ Through the Department of Correctlons as directed by the Probatloanamte Oftrcer
] Through the Department of Cerreotlens on the foliowang terms :

[} At the request of the defendant or the Department of Correctlons a heanng may be
scheduled on the amount or method of payment of restrtutron
[[] Restitution is not ordered because:

Xl C. The. defendant is to. parhcnpate meaningfully and complete any counseltng treatment
and educatronal programs as directed by the correctional authority or Probatlon{ParoIe

Officer:
[C] D. Under the direction of the Probat:on!Paroie Officer, the defendant shall tour the
["] New Hampshire State Prison [[] House of Corrections

[[1 E. The defendant shall perform
the Probation/Parole Officer.

[ ] F. The defendant has waived sentence review in writing or on the record.

X] G. The defendant is ordered to be of good behavior and comply with all the terms: of this
sentence.

hours of community service under the direction of

NHJB-2115-8 (07/16/2010)
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cdse Number 213-2007-0R-0250(

D H Other

g/m

Date

NHIB-2115-S (07/16/2010)
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THL STATE OF NEW HAMPS}H.RE op
JUDICIAL BRANCH rg‘ E‘R Aq__

: SUPERIOR COURT
Cheshire Superior Court Telephone: 1-855-212-1234
33 Winter Street, Suite 2 TTY/TDD Relay; (800) 735-2964
Keene NH 03431 /> ... nhitpwww.courts.state.nh.us

( =

RETURN FROM SUPERIOR COURT STATE PRISON SENTENCE

Case Name: State v. Jason N Candello
Case Number:  213-2013-CR-00099 ¢ 56 W \R

Name: Jason N Candello, NH State Prison PO Box 14 Concord NH 03301
DOB: March 12, 1977
Charging document: Indictment

Offense: Charge ID: RSA: Date of Offense:
2rd Deg Asst- ' 757803C -631:2 November 12, 2012
Disposition: Guilty/Chargeable By. Plea TIN:

A finding of GUILTY/CHARGEABLE is entered.
Conviction: Felony

Sentence: see attached

May 06, 2014 Hon. John C. Kissinger, Jr. James |. Peale

Date Presiding Justice Clerk of Court

MITTIMUS

In accordance with this sentence, the Sheriff is ordered to deliver the defendant to the New Hampshire
State Prison. Said institution is required to receive the Defendant and detain him/her until the Term of
Confinement has expired or s/he is otherwise discharged by due coyfse of law, %

qﬁ”/ wlacy Attest:
Date / / Clerk offCdurt

SHERIFF'S RETURN

| delivered the defendant to the New Hampshire State Prison and gave a copy of this order to the
Warden.

Date Sheriff

C: [X State Police [L1DMV Dept. of Corr.  [X] Offender Recs Sheriff Sentence Review Board

[] Defendant [ Pros. Atty John S, Webb, ESQ X] Defense Attorney James P. O'Rourke, Jr.,
ESQ
X Office of Cost Cont.  [[] Sex Offender Registry [_] Other ] Dist Ct.

NHJB-2572-S (07/01/2011)
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S T_r{ STATE OF NEW HAMP IIRE
' : JUDICIAL BRI 2

- http Hlwww. couﬁs'state nh-.'us
Court Name: Cheshrre Countv Supener Court

Case Na‘m"e' State v. Jason Candelto

Case’ Numher
. (lf knuwn)

213:2018CR0027 .. ChergeID Number 7073930

STATE PRISON -s-EN': -JNCE

| Crime: Second egreeAssault s

X 2. Thls sentenee is to be served as follows' . q Stand mm,ltted . -,Comm, ncmg
B8 i el B OB ofthe'mlnlmum sentence is suspended

ant derrronstretes meanmgfu!
ted

partlcrpatron in a sexual effender program whrle- ir

6. The sentence is [X] consecutive to 213-2007-CR-0 i 398 213-2007- cn-ozso-, Foi i

D concurrent wrth

D4 7. Pretrial confrnement credit: 7 days

[[] 8. The Court recommends fo the Department of Correcirens
©[1A. Drugand alcohol treatment and counselmg

[] B. Sexual offender program
[] G- Sentence to be served at the House of Correctrons

2 0 A

NHJB-2115-8 (07/16/2010)
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. Gase Name; Stae v. Jason.uanaello
Caee Numbet‘ 21 3-2013 CR—0027
EIATE_EBISQM.SENTENCE_._

Pursuant to RSA 499:10:a, the c:terk shall notlfy the approprrate hea[th care regutatory board lf thls
conwotron is for a felony and the person convicted is licensed or: regrstered as a health care. prowder

PROBATION

[19. The defendant is placed on probatrorl for a pefiod of _ } _.___year(s), upon the usual terms of
probatron and any special terms of probation. determmed by the Probatroanarole Offlcer

Effective: [:I Forthwith - Upon Release.

[:] The defendant is ordered fo report lmmedrately to the nearest Probatroanarole Freld Offi ce

[110. Subject to the provisions of RSA 504:A4, lil, the probatron!parole officer ‘is granted the
authorrty fo |mpose a 1ar| sentence of 1105 days |n response to a vrolatron of-a condltlon of

=

OTHER CONDlTI@NS

X 12. The foltowrng condrtlons of thls sentence are applroable whe_ther moaroeratlon rs suspended
deferred or imposed or whether there is no incarceration ordered at all. Failure to comply wrth Sk
these oondrtrons may | result in the rmposrtron of any suspended or deferred sentence

D A The defendant is f ned $ ptus statutory penalty assessment of $.

[(] “The defendantshall a[so pay the: time payment fee o 25.00:
: '_D “Thefine, penaity assessment and any fees sh | be paid: % '
i 8 Now .E] By N Wt _ [ Throughthe Department of Correotrons

' TUR RUETE as dlrected by the Probatroan‘arole Officer.

4155 $. ____ofthefine is suspended
e 15 B RTNEE the penatty assessment is: suspended
L] B The defendant is ordered to make restrtutron of i plus statutory 17%

§ admlnlstratrve fapi il : ;
- [L] Through the Department of Correctrons as drreoted by the Probatron!Parole Oft' icer
Et Through the Department of Correotrons on the followmg terms :

_EI At the request of the defendant or the Department of Correctlons a hearrng may be
‘scheduled on the amount or method of payment of restrtutron :
|:| Restltutlon is not ordered because: - ;

C The defendant lS to partrcrpate meaningfully and oomptete any oounselrng treatment -
- and educational programs as directed’ by the correctronal authorrty or ProbatroniParole

: Offrcer
1 D: Under the direction of the Probatron/ParoIe Officer, the defendant shall tourthe
[[] New Hampshire State Prison ~ [[] House of Corrections

E Th_e_defendant_ shall perform hours of communrty servlce under theé direction of
the Probation/Parole Officer. |

[] F. The defendant has waived sentence review in writing or on the record;

Xl G. The defendant is ordered to be of good behavior and comply wrth all.the terms of this
senténce:

NHJB:2115-S (07/16/2010)



¢ Lase Name: -a]_al.e_.\r.'t_{aSOl‘l Ldnaeno

pasecN.umr__:er':-;j_s;z“q@s:gg;obzv{ . ST

[ H. Other: - S

Date | Presszustece// /‘\) RS :

N & A

NHJB-2115-S (07/16/2010)
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) (&

(
, THE STATE OF NEW HAMPSHIRE
CHESHIRE, SS. _ : SUPERIOR COURT
FEBRUARY TERM

INDICTMENT

. At the Superior Court, held at Keene, within and for the County of Cheshire, on the 25™ of FEBRUARY, in the
year of owr Lord TWO THOUSAND THIRTEEN (2013), the Grand Jurors Jor the State of New Hampsihire,

upon their oath, present that
JASON CANDELLO
of KEENE, NEW HAMPSHIRE
did commit the crime of
' SECOND DEGREE ASSAULT
coitrary fo- RSA 631:2 l
a CLASS B FELONY
On or about NOVEMBER 12, 2012
in KEENE, NEW HAMPSHIRE

In that:

L. Candello caused serious bodily injury to M.C. in the form of broken ribs and splenic laceration;
2. Candello caused the serious bodily injury to M.C. by striking M.C.; and

3. Candello acted recklessly; ,

contrary (o the form of the statute, in such cases made and provided, and against the peace and digmity of the

State.
This is a true bill.
| (\}{\ RO )\}\;\W/m« :
t i rand Jury Foreman :
Jason Candello A W
LKA: ;
PO Box 14 LWJM‘) ';//10’ 1

Concord, NH 03302-14 [ ' , Q 1 oy
[ 6 Cf;’im Webb

Assistant Cheshire County Attorney

State v. Jason Candello
Date of Birth: 3/12/1977

INDICTMENT

CCSC #213..3..cn.._ 49,

Alie

CHG ID #._Z5Z843C".
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bin Candello | No. 07-5-250  07-8-7739

/

and No. U3 -2013-CR-77

Mo+:on +o A,:la\rqs‘d E€\é€¢+c‘ve Dc(:\-e o‘p Sew\'@wcre_.
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| (docket 00737) Mas.ﬁmv.\.)rea\ by thes Comet on 2-3-16,

|

The Shke ohjecked o the defendarts cepuest For the

CGM"‘F '{—o Co*rr.eg.‘\" ‘H«e gQV‘"‘Q.VLC.Q So "’L\a‘l’ ’{'lxere ch(dl be
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4 The delendant believes that the corvect sentence sart
| .O(c_k"f% 5“10%“ b@_oh ’!’AQ Same 6(44'6 'ILL\Q+ Afs‘ Pf‘.!f?r’_‘_‘,

1| Senkence tvas maxed owt o, which 15 3-9-1%, unless
QVQ '\'Vl\Q\ CV%A:{' {)wl-é i+ befove "LL\-“:V\

5— Tl\Q O{QQM\ kom';' [/\cb‘ SQV\J( é (‘t’ es’( /f’S ’ILO ’H\e FV‘ Sor\s
10'(1?@\3@( recorAS/ c{// IA/I l ’Hne Sawm € T'LSfonSL 0_.'@_

_Cowcws\ov\ qmﬁ\ AL\Q es'-L‘oV\ +o Pb‘)( ‘H\f Q?t loer VVLD‘I/O”\
! Jy\ _\'_.o a\o\é\.‘!“?és ’{’L\& eﬁjﬁ&ive Ola‘l'ﬂ ‘P 9&V\”¥fh<_€

WHEREFORE, the defendant cepuests Fhet Hhis Lot -

i 6_'\) G‘“AV\JT ‘H\@ Aéﬁenésqm+5 WLO'HO?.\ dm& llmpoﬂw ‘H\Q ;\ON_\_SQA o*p
the effedive slact date of the new sendence ;

b)Ho]é\ o I’\eﬁk'r:r_\j oh -H\e bﬁ.o.'l'i':on_ )

d) GHHS‘ML\ other and Lacther r‘d»‘e@ QS'MUJ Couwt
 deems ezg.{%.able and ‘)usjr

Reg ecHully Submitted,
jC\S'QVI CZV\Q

W% QM&%/

Cefjc\-gf\c,«“r?- .o—ﬁ SQ(V <@

j: hew;é\zj C.fr'Lnf*Lj ‘H\c&{ (=N Cof)j o‘p ’{ L < O‘fejoﬂ /MO-L;QM {5, emj

ol b A Cenly Mlorney, Tohn biebl on Fhss
(45+ Aa J CRJ, 2“
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STATE OF NEW HAMPSHIRE

CHESHIRE, SS. SUPERIOR COURT

DOCKET NUMBER: JULY TERM, 2016
213-2007-CR-250 & -739 and 213-2013-CR-00099

STATE OF NEW HAMPSHIRE
V.
JASON CANDELLO

STATE’S PARTIAL OBJECTION TO DEFENDANT’S “MOTION TO
ADDRESS EFFECTIVE DATE OF SENTENCE”

NOW COMES the State of New Hampshire, by and through the Office of
the Cheshire County Attorney, and offers this partial objection to defendant’s

motion to address effective date of sentence. The State offers the following:

1. By way of background, pursuant to a negotiated resolution, the
defendant pled guilty to being a Felon in Possession and was
sentenced (on 12/6/2007) to 2 % - 9 years based on application of
the Extended Term of Imprisonment statute. The predicate
sentences included one qualifying conviction for Escape (for which
he received a stand-committed prison sentence in excess of one
year) and two suspended prison sentences.

2. In a previous motion, the defendant moved to amend his sentence
from 2 % - 9 years down to 2 % - 7 years, stand-committed. The

defendant, citing State v. Dansereau, 157 N.H. 596 (2008), argued

in support that his sentence was illegal because the suspended
sentences should not have qualified to trigger application of the
Extended Term provisions. By way of relief, the defendant
requested “that his prior sentence of 2 % - 9 be changed to 2 %2 - 7

years, and that his current sentence be corrected accordingly.”
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The State objected only in part. The State did not oppose the
reduction of the maximum, because it appeared to the State that
the defendant was correct regarding the caselaw. The State
objected to any additional relief at that time.

The Court granted the defendant’s motion in part, thereby
reducing the maximum sentence on 07-CR-739 to 7 years (down
from 9 years}.

By way of additional background, after a trial in February, 2014,
the defendant was convicted of Second Degree Assault (docket 213-
2013-CR-99). The defendant was sentenced on or about May 6,
2014, for the conviction in docket 2013-CR-99. Defendant was
sentenced to 2-4 years at the NHSP, stand-committed. This
sentence was to be consecutive to 213-2007-CR-00739 and 213-
2007-CR-0250. (The defendant had been out on parole in docket
2007-CR-00739 at the time of the assault; and 213-2007-CR-0250
was a suspended sentence imposed at the request of the State
based on the assault.) The Court denied a motion for a new trial in
docket 2013-CR-99. On information and belief, defendant’s appeal,
which had been stayed, is pending.

The defendant has now filed the pending motion asking for the
Court to change the sentence start date in docket 07-CR-250.

The State objects to changing the start date of docket 07-CR-250.
The 07-CR-250 sentence was a suspended sentence that was
imposed by the Court on May 6, 2014. As such, it begins on the
date it is imposed (unless it is consecutive to another sentence and
that previous sentence has not yet been completed, in which case it
starts to run in the future). Consecutive sentences are not,
however, “backed up” to commence at an earlier date merely to
make it run flush with the earlier sentence. In this case the
previous sentence was not yet completed (although, in hindsight, it

should have been). Nonetheless, the defendant was apparently
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paroled into 07-CR-250 on the very same day as his sentencing
(see defendant’s motion at { 3). Therefore, the effective start date
should remain on the date the sentence was imposed.

8. All that said, the State agrees with the defendant that he deserves
some relief. He should, in other words, get credit for the time he
was incarcerated between when 07-CR-739 ended (on or about
3/9/14, post modification), and when he was sentenced (on May 6,
2014). As it is, the defendant got only limited pre-trial credit (7
days) on docket 2013-CR-99 because at the time of his sentencing
on May 6, 2014, the parties believed that the defendant was, while
being held pre-trial on 2013-CR-99, serving the sentence in docket
07-CR-739. (And indeed he was, before his maximum was
reduced.) But given the recent adjustment of the maximum in 07-
CR-739 from nine years to seven, the State asserts that it is
appropriate to now award the defendant additional pre-trial
confinement credit in docket 2013-CR-99. The current order, as
noted above, indicates 7 days of pre-trial credit in 2013-CR-99.
The State believes the Court should amend the sentence to
indicate that defendant’s pre-trial credit in docket 2013-CR-99 is
65 days, rather than 7. The State reaches this number by
calculating the time from March 10, 2014 (which is, on information
and belief, the day after the defendant “maxed out” his sentence in
07-CR-739, taking into account the reduction recently granted) to
the date of his sentencing on May 6, 2014 (plus the 7 days
originally awarded).

9. The State recognizes that the defendant has not requested an
adjustment of his pre-trial credit in docket 07-CR-99. Nevertheless,
it appears to the State to be the appropriate remedy under the

particular circumstances before the Court.

WHEREFORE, the State respectfully requests that this Court:
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a) DENY the defendant’s motion with respect to changing the
start date of docket 07-CR-250; but

b) AMEND the defendant’s sentence in docket 07-CR-99 to
increase the defendant’s pre-trial credit from 7 to 65 days;

c) HOLD a hearing, but only if deemed necessary; and

d) Grant such other and further relief as this Court deems

equitable and just.

Respectfully Submitted,
ST. ATE OF NEW HAMPSHIRE

é( hn Webb #14620
A

ssistant County Attorney

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing 1s being forwarded on or about this
_&ft__ day of July, 2016, to the defendant, who filed pro se.

John Webb

Assistant County Attorney
12 Court Street

Keene, NH 03431
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