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STATEMENT OF THE CASE AND FACTS 

On December 6, 2007, in the Cheshire County Superior Court 

(Arnold, J.), the defendant, Jason Candello, pleaded guilty to one felony 

count of being a felon in possession and one felony count of possession of a 

controlled drug. SA 13-16;1 see RSA 159:3 (2014) (felon in possession); 

RSA 318-B:2 (2017) (drug possession). The defendant refers to these two 

convictions as “charge 2” and “charge 1,” respectively. DB 5. 

The superior court accepted a negotiated disposition for his pleas of 

guilty. SA 13-16. On charge 2, the court imposed a sentence of 2½ to 9 

years stand committed, which was subsequently amended to 2½ to 7 years

1 References to the record are denoted as follows:
“SA” refers to the appendix attached to this State’s memorandum of law;  
“DB” refers to the defendant’s brief;
“DBA” refers to the appendix to the defendant’s brief.
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stand committed. Id. at 13. On charge 1, the court imposed a sentence of 

3½ to 7 years in the state prison, all suspended for 10 years. Id. at 15. The 

sentence for charge 1 was ordered to run consecutively to the 

stand-committed sentence for charge 2. Id.

The defendant earned parole while serving the charge 2 sentence. 

While on parole, the defendant engaged in felony criminal conduct—

second degree assault (“charge 3”), contrary to RSA 631:2 (2016) 

(amended 2017)—on November 12, 2012. DBA A8. As a result, the 

defendant returned to the prison. The defendant’s parole was revoked and 

he resumed serving the sentence for charge 2 on November 18, 2012. 

DBA A10–11.  

Meanwhile, the trial court ordered bail set at $10,000 cash at his 

arraignment on charge 3 on March 6, 2013. DBA A26–28. A jury in 

Cheshire County convicted the defendant on charge 3. DBA A6. After the 

conviction on charge 3, the State filed a motion to impose the defendant’s 

suspended prison sentence on charge 1. Id. The court (Kissinger, J.) 

imposed the suspended sentence of 3½ to 7 years on May 6, 2014. SA 17-

20. Consistent with the terms of the original sentence, the court imposed the 

prison time for charge 1 to run consecutively to the sentence for charge 2. 

DBA A6.  

On charge 3, the trial court sentenced the defendant to a prison term 

of 2 to 4 years. SA 21-25. The trial court ordered this sentence to run 

consecutively to the imposed sentence for charge 1. Id. The trial court 

awarded the defendant pretrial confinement credit of seven days. Id. On 

July 8, 2016, the trial court ordered that the defendant’s pretrial 

confinement credit be amended to 65 days, following the defendant’s 
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motion to address when his sentence commenced and the State’s partial 

objection to that motion. DBA A19; SA 26-32. 

On or about December 3, 2018, the defendant filed a motion 

conceding that he was not entitled to pretrial confinement credit for either 

the charge 1 or charge 3 sentence, but asking the trial court to amend his 

sentences to run concurrently with each other and to commence on May 6, 

2014, the date on which he was sentenced for charge 3 and on which the 

charge 1 sentence was imposed. DBA A3–5. The State objected, asserting 

that the trial court had the authority to impose consecutive sentences. 

DBA A6–7.  

On or about December 17, 2018, the defendant filed another motion, 

arguing that he was entitled to pretrial confinement credit of 540 days, 

which would have included the time from November 12, 2012, to May 6, 

2014. DBA A8–9. The defendant filed a subsequent motion to amend, 

arguing that he was serving an illegal sentence under RSA 651:3, and asked 

that his sentence on charge 1 run concurrently with his parole setback. 

DBA A10–11.  

The State objected, asserting the provision of RSA 651:3 that the 

defendant had cited was merely a legislative bill that had not been enacted 

into law. DBA A12–15. The State included the legislative record with its 

objection, in which Representative Robert Renny Cushing for the Criminal 

Justice and Public Safety Committee stated that limiting a judge’s ability to 

decide if a sentence should run concurrently or consecutively “would be 

counter to the desired policy of providing discretion to judges in 

sentencing.” N.H.H.R. Jour. 285-9 (2017).  
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The trial court requested that the State respond to the defendant’s 

claims about pretrial confinement credit under State v. Allain, 171 N.H. 286 

(2018). DBA A16. In response, the State asserted that the defendant was 

awarded pretrial confinement credit for the days when he was not serving 

another sentence for his parole setback and would not serve more time than 

a similarly situated non-indigent defendant. DBA A17–20.  

The defendant then filed another motion arguing that Allain

controlled and asking the court to amend his pretrial confinement credit. 

DBA A21–25. The court denied the defendant’s motion and his subsequent 

motion to reconsider. DB 7. This appeal followed.  

ARGUMENT 

The trial court did not err in denying the defendant’s motion to amend
his sentences because it had common law authority to order his
sentences to run consecutively, consistently with the statutory scheme, 
and therefore the sentences would commence on a date other than the 
date they were imposed.  

The defendant contends that his sentences impermissibly 

commenced on a date other than sentencing when the trial court sentenced 

him to consecutive sentences. DB 8, 11. However, the defendant’s 

argument overlooks common law authority to impose consecutive 

sentences and would conflict with the statutory scheme. See RSA 651:3; 

Duquette v. Warden, New Hampshire State Prison, 154 N.H. 737, 742–44 

(2007). 

The Supreme Court of New Hampshire reviews questions of 

statutory interpretation de novo. State v. Forest, 163 N.H. 616, 619 (2012). 

The Court reviews the plain meaning of the statute as a whole. Forest, 163 
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N.H. at 619. The Court “construe[s] provisions of the Criminal Code 

according to the fair import of their terms and to promote justice.” Id. It 

will first “look to the language of the statute itself, and, if possible, construe 

the language according to its plain and ordinary meaning…in the context of 

the entire statutory scheme.” Id.  

The defendant contends that the plain language of RSA 651:3 

requires his sentences to commence on the date of sentencing because he 

was in “custody.” DB 11–13. But that argument runs contrary to this 

Court’s prior decisional law construing RSA 651:3, because it would 

effectively foreclose the common law judicial discretion to impose 

consecutive sentences. The defendant’s argument would require concurrent 

sentences simply because he was in “custody” for serving a parole 

violation.  

This Court has unequivocally held that, absent a statutory provision 

to the contrary, the trial court has common law authority to impose 

consecutive sentences. Duquette, 154 N.H. at 742–44. In Duquette, the 

Court concluded that the legislature intended to restore common law 

authority for judges to impose consecutive sentences when it repealed 

paragraph III of RSA 651:3, which required all sentences to run 

concurrently. Id. at 744. The Court concluded that the repeal, per the 

legislature’s intent, restored the common law authority that RSA 651:3, III 

abrogated, namely, to impose consecutive sentences. Id. This Court 

identified an important legislative objective in the repeal: to deter habitual 

offenders. Id.

Since Duquette, this Court has reiterated that, “[s]entencing courts 

have the discretion to pronounce sentences concurrent with or consecutive 
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to one another.” State v. Bosa, 170 N.H. 452, 457 (2017)(citing State v. 

Rau, 129 N.H. 126, 129–30 (1987) (“The legislature repealed RSA 651:3, 

III to afford a judge, with discretion, the option to impose consecutive 

sentences in order to deal with that group of criminals who need the 

deterrent of consecutive sentences.”). 

A consecutive sentence must commence after completing another 

sentence. The court has defined consecutive sentences as “[t]wo or more 

sentences of jail time to be served in sequence.” Id. at 457. The pretrial 

credit statute contemplated that an individual may be in custody, may 

surrender into custody, or may become in custody at a future time when 

addressing sentencing, but the statute’s fair meaning is that the sentence 

commence when a defendant has completed serving a consecutive sentence. 

See RSA 651:3, I; see also State v. Decker, 127 N.H. 468, 471 (1985).  

It must follow that the ordinary meaning of the statute refers to when 

the defendant actually begins serving that particular sentence. Any contrary 

construction would do exactly the opposite of what the legislature did in 

repealing the third paragraph of RSA 651:3: it would abrogate the trial 

judge’s common law authority to impose consecutive sentences. See

Duquette, 154 N.H. at 744.  

The defendant’s argument would also require this court to overlook 

the statutory scheme of RSA 651:3.  In relevant part, RSA 651:3, I states, 

“A sentence of imprisonment commences when it is imposed if the 

defendant is in custody or surrenders into custody at that time. Otherwise, it 

commences when he becomes actually in custody.”

RSA 651:3, is a credit statute that is intended to ensure that 

defendants are given credit for days served pretrial in lieu of bail. See State
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v. Decker, 127 N.H. at 470; see also State v. Philbrick, 127 N.H. 353, 355 

(1985). The trial court must exercise allocation discretion to reflect “an 

application of the credit statutes that ensures the equal treatment of those 

confined prior to trial due to their indigency…” Forest, 163 N.H. at 620.

This is because “[a] principle underlying the credit statutes is that an 

indigent offender unable to furnish bail should serve neither more nor less 

time in confinement than an otherwise identically situated offender who 

was succeeds in furnishing bail.” Forest, 163 N.H. at 619; see also Decker,

127 N.H. at 470. Despite its allocation discretion, the trial court may not 

“award more days than the defendant was actually in custody while not 

under any sentence of confinement.” State v. Bosa, 170 N.H. at 457 

(quotations omitted; emphases added).  

It is well-established that the pretrial confinement credit statute does

not allow for double credit when an individual is serving another sentence 

of confinement. Bosa, 170 N.H. at 457; see Forest, 163 N.H. at 619–20; see 

also State v. Lopez, No. 2017-0455, slip op. at *2 (N.H. Mar. 29, 2018).  

Rather, the statute entitles the defendant to the “amount of time in custody 

both prior to and during his trial… against the time he must serve for that 

time in custody.” Philbrick, 127 N.H. at 355 (quotations omitted; emphases 

added).  

In Forest, the Court determined the defendant was, at least in part, 

incarcerated on a parole violation, and there was no evidence that he would 

have been released, if he had posted bail on his new charges. Id. at 620. 

Instead, this Court observed that had that defendant been incarcerated 

solely because of his inability to make bail, he would have been entitled to 

pretrial confinement credit for the time spent awaiting resolution of the 
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underlying charges. Forest, 163 N.H. at 620. The Court found he was not 

entitled to pretrial confinement credit because “his incarceration was not 

exclusively related to the criminal episode for which he was sentenced.” Id.

Here, the defendant’s construction would stray from the core 

purpose in RSA 651:3, namely, to ensure parity in confinement between 

indigent and non-indigent, similarly situated defendants. See id. Having 

violated his parole and having been incarcerated for criminal conduct, the 

defendant cannot invoke the pretrial confinement credit for any period 

during which he awaited resolution of charge 3. Indigent or not, he would 

have been in prison, not because he could not make bail, but because he 

violated the terms of his parole. DBA A3–5, 11, 23; see Forest, 163 N.H. at 

620.  

The legislature intended to give an individual credit for time actually 

served pretrial, but the defendant would be entitled to no more or less than 

intended by the credit statutes. See Decker, 127 N.H. at 470.  If the trial 

court’s sentence for charge 3 had to commence on the date of sentencing, 

the defendant’s request would presume the legislature intended to give him 

greater credit simply because he had engaged in criminal conduct that 

violated the conditions of his parole. It would reward him, in other words, 

for that parole violation. See id.  

The defendant’s contention that “in custody” applies to any sentence 

would not import a fair meaning into the statute. Rather, in context of the 

statutory scheme it must mean in custody for the sentences implicating the 

pretrial confinement credit statutes. See DB 5, DBA A11. Otherwise, the 

defendant’s contention would have the effect of giving him greater credit 

for committing new crimes while released on parole supervision. This 
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Court does not presume the legislature would desired an absurd result when 

reviewing statutory interpretation. See Decker, 127 N.H. at 471.  

Accordingly, the trial court properly followed its common law 

authority to impose consecutive sentences and its orders were consistent 

with the statutory scheme of the pretrial confinement credit statute, and the 

defendant’s sentences for charge 1 and charge 3 would commence after he 

completed serving any prior sentences. 

CONCLUSION 

 The State respectfully requests that this honorable Court affirm the 

judgment below. 

The State waives oral argument pursuant to Supreme Court Rule 

16(4)(b). 

Respectfully submitted, 

THE STATE OF NEW HAMPSHIRE 

By its attorney, 

Gordon J. Macdonald 
Attorney General 

October 3, 2019   /s/ Meghan C. Hagaman   
Meghan C. Hagaman, NH Bar # 20804 
Attorney 
Criminal Justice Bureau 
New Hampshire Department of Justice 
33 Capitol Street 
Concord, NH 03301-6397 
(603) 271-3671 
Meghan.Hagaman@doj.nh.gov 
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