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ARGUMENT 

 

I. Appellees’ Brief Inconsistently Applies The Overwhelming Body Of 

Authoritative, Peer Reviewed, Research Literature Regarding The Effect Of 

EBLLs On Development, Claiming That Low Level Elevated Blood Leads 

Are A Neurobehavioral Risk Factor, But Ignoring That Same Body Of 

Literature Establishing That The Magnitude Of Harm Is Small.   

 

 The Appellees’ respond negatively to the question presented, “whether in a toxic 

tort case the dose-response relationship for the toxin at issue as recognized in the 

scientific literature is an inherent or implicit and necessary component of the 

methodology that an expert witness must consider . . .as a condition or prerequisite for 

admissibility at trial under RSA 516:29-a…”  Instead, Appellees’ claim the expert may 

not only ignore the basic tenet of scientific analysis, but opine in a manner wholly 

contrary to the known dose-response relationship.  This Court should reject that 

contention. 

 The Appellees cite the Centers for Disease Control and Prevention (“CDC”) 

statement “research shows that no safe blood lead level has been identified.”  Appendix 

to Brief of Appellant Sandra Moscicki (“App.”) at 448.  Appellees conclude that 

consequently an expert may testify that the magnitude of the harm caused by low 

elevated blood lead levels (“EBLLs”) is far beyond what the research literature would 

support.  Appellees essentially claim that their experts can selectively choose from part of 

the vast body of the governing, authoritative research literature regarding the effect of 

EBLLs, but then ignore that same body of literature regarding the magnitude of the 

expected effect.  Dr. Peter Isquith (“Dr. Isquith”) testified, “Matthew’s deficits are pretty 

extreme and much more so than we would expect based on the numerous studies about 

lead.”  App. at 139, (Hearing Transcript p. 61:22-24).  Yet he and Dr. Robert Karp (“Dr. 

Karp”) choose to disregard that literature in contravention of this Court’s admonition that 

the expert’s opinion must be based on “appropriate validation—i.e., good grounds, what 

is known.”  Baxter v. Temple, 157 N.H. 280, 285 (2008) (quoting State v. Dahood, 148 

N.H. 723, 727 (2002).   
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 Matthew’s level of impairment, global developmental delays, or severe intellectual 

impairment, was previously classified as mental retardation.  See App. at 75.  That level 

of significant impairment has never been posited to be caused by EBLLs of 17 μg/dl, nor 

has any of the scientific literature suggested that lead levels of that size could be a 

substantial factor in causing severe intellectual impairment.  There is not a single study or 

case report that suggests, as do Appellees’ experts, that EBLLs of 17 μg/dl, would cause 

or be a substantial factor in causing a child who would otherwise be expected to be 

“average” to fall to the “very low” or significantly impaired range on intellectual and 

neuropsychological testing.  Indeed, only EBLLs much higher than those Matthew 

experienced are expected to cause or be a substantial factor in causing that level of deficit 

or impaired performance.   

 The Agency for Toxic Substances and Disease Registry (“ATSDR”) explained in  

Toxicological Profile for Lead “[h]igh-level exposure to lead produces encephalopathy in 

children.”  Appendix to Reply Brief of Appellant Sandra Moscicki (“Reply App.”) at 8.  

The ATSDR noted that encephalopathy was “associated with [EBLLs] of approximately 

90-800 µg/dl (mean, 330 µg/dl).”  Reply App. at 8.  “Numerous studies clearly show that 

childhood lead poisoning with encephalopathy results in a greatly increased incidence of 

permanent neurological and cognitive impairments.”  Reply App. at 9. 

  Children who experience encephalopathy because of their EBLLs often 

subsequently suffer from severe neurological problems.  See Reply App. at 16.  

According to one study, thirty-eight percent of children who experienced encephalopathy 

because of their EBLLs suffered mentally retardation.  Reply App. at 16. 

 The National Research Council’s Committee on Toxicology reached a similar 

conclusion: “[p]ermanent effects of lead poisoning include blindness, mental retardation, 

behavior disorders and death.  Clinically obvious effects of this magnitude are associated 

with the later stage of lead poisoning in which encephalopathy occurs.”  Reply App. at 

27.  The Committee noted that “[l]ead encephalopathy in children generally does not 

occur until blood lead levels exceed 120 [µg/dl].”  Reply App. at 27 (emphasis added).   
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 Appellees ignore the undisputed literature regarding cause and effect of EBLLs 

and neurobehavioral outcome.  That literature clearly points to a large magnitude of 

effect at much higher levels than Matthew experienced, and a much smaller magnitude of 

effect at the levels he experienced.  Selective and inconsistent application of the science 

is simply unreliable application of data to facts, contrary to the dictate that an expert must 

reliably apply the methods to the facts of the case.  See Bourne ex rel. Bourne v. E.I. 

Dupont de Nemours and Co., Inc., 189 F. Supp. 2d 482, 499-501 (S.D. W.Va. 2002). 

 Judge MacLeod erroneously concluded that because EBLLs are known to cause 

some harm, it is left to the experts to opine on the magnitude of harm where the expert 

“may be attempting to establish a greater impact than has been traditionally documented 

in the literature.”  App. at 13.  That determination disregards that “scientific testimony 

must be supported by appropriate validation--i.e., good grounds, based on what is 

known.”  Baxter at 285.  Judge MacLeod was similarly wrong  to conclude that because 

“there is a well-established connection between lead exposure and lowered IQ score,” an 

expert’s opinion that the magnitude of harm was much more severe than science supports 

is best addressed through cross-examination.  See App. at 13, 15.  This Court has 

previously declared that cross examination is not a proxy for the requirement that 

proposed expert testimony be based upon a reliably applied methodology.  See State v. 

Cressey, 137 N.H. 402, 405, 410 (1993); In re Gina D., 138 N.H. 697, 703 (1994). 

 The experts in the Lipitor and other cases cited in Moscicki’s Brief were similarly 

attempting to establish that a toxin’s impact was much greater than had been documented 

in the literature, but the courts excluded the experts’ testimony.  See, e.g., In re: Lipitor 

(Atorvastatin Calcium) Marketing, Sales Practices and Prods. Liab. Litig., 2016 WL 

1251828, at *5, *11 (D.S.C. Mar. 30, 2016) (“Lipitor I”); In re Ingram Barge Co., 187 

F.R.D. 262, 266 (M.D. La. 1999).  N.H. Rev. Stat. Ann. § 516:29-a requires more than an 

expert baldly assert that his opinion is supported by the relevant science.  An expert’s 

opinion must be based upon sufficient facts or data, and represent a reliable application of 

the relevant principles and methods to the facts of the case.  See id.  The Lenos’ experts’ 
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opinions, selectively applying the research literature regarding the effects of by low 

EBLLs, cannot meet this standard. 

 

II. As Appellees’ Experts Ignored The Overwhelming Body Of Authoritative, 

Peer Reviewed, Research Literature Regarding The Magnitude Of Effect Of 

Low EBLLs On Development, Their Proposed Testimony Is Not Admissible 

 As It Is Not Based On Good Grounds. 

 

 The Lenos’ experts’ proposed, “scientific testimony must be supported by 

appropriate validation--i.e., good grounds, based on what is known.”  Baxter at 285.  

Matthew’s EBLLs never approached the level necessary to cause or be a substantial 

factor in causing his global developmental delays.  See Reply App. at 27.  Noticeably, the 

Appellees do not cite a single case report or study to support their experts’ opinion that a 

child expected to perform in the average range, see App. at 111, (Deposition p. 94:17 – 

95:3), would drop to the first percentile on multiple neuropsychological tests due to 

EBLLs of 17 μg/dl.  Dr. Isquith admitted he was unaware of any such studies and would 

be surprised if “any of the literature” suggested that Matthew’s EBLLs could cause a 

drop of “two or three times the standard deviation on test scoring.”  See App. at 111, 

(Deposition p. 96:12-22); App. at 106, (Deposition p. 76:4-7). 

 Despite his admission, Dr. Isquith nevertheless opines that Matthew’s EBLLs 

were a substantial contributing factor to his deficits.  App. at 139-140, 141, (Hearing 

Transcript p. 61:25 – 62:3; 67:6-16).  Simply calling Matthew’s EBLLs a “substantial 

contributing factor” to his global developmental delays does not transform Dr. Isquith’s 

opinion into reliable science.  The “substantial factor” test requires not only that a 

substance be “a substantial factor in bring about the harm,” but also that the harm would 

not have occurred without the exposure.  N.H. Civ. Jury Instructions 6.1.  Dr. Isquith 

admitted that he does not know what Matthew’s IQ would have been had he not 

experienced EBLLs, see App. at 108, (Deposition p. 85:1-4), and could not estimate how 

much Matthew’s EBLLs affected his IQ.  App. at 108, (Deposition p. 85:12-16).  Further, 

Dr. Isquith acknowledged that there are “many” risk factors for intellectual impairment 
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other than EBLLs, see App. at 102-103 (Deposition p. 61:18 – 63:9), and Dr. Isquith did 

not exclude those risks factors as being the cause of Matthew’s deficits.  See App. at 111 

(Deposition p. 95:23 – 96:5).  Dr. Isquith’s admissions confirm that his opinion are not 

based on good grounds. 

Dr. Isquith testified that given Matthew’s mother, father, and siblings’ full scale 

IQ scores, he would have expected Matthew’s full scale IQ score to be average.  See App. 

at 111, (Deposition p. 94:17 – 95:3).  In both of his reports, Dr. Isquith specifically noted 

that the average range for IQ scores is 90 to 109:   

 

See App. at 67, 79-80.  Dr. Isquith also reported that the standard deviation for the tests 

he administered was 15, confirming that Matthew’s full scale IQ score of 40 was four 

standard deviations below the median average score of 100.  See App. at 67, 79.   

 Matthew’s IQ score is also well below the threshold (a score of 70) for a diagnosis 

of severe intellectual impairment.  See App. at 205 (Hearing Transcript p. 81:6-19).  To 

drop from the average range (90 to 109) to below 70 is a loss of at least 20 IQ points (1 

and 1/3 standard deviations), far beyond what the studies on the effect of low EBLLs 

support.  Dr. Isquith had previously admitted those studies “consistently point to an 

average loss of 1 to 3 points on IQ tests for each 10 μg/dl of blood lead level elevation.”  

App. at 122.  Dr. Isquith reaffirmed the small effect during his deposition.  See App. at 

105, (Deposition p. 72:18 – 73:13).   

 Absent support of applicable scientific studies and in direct contradiction of his 

prior conclusions, Dr. Isquith’s opinion is a classic ipse dixit.  See Smith v. Jenkins, 732 
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F.3d 51, 67 (1st Cir. 2013).  Even if Matthew lost 10 IQ points because of his EBLLs, 

which Dr. Isquith admitted would be the most supported by the literature, Matthew’s IQ 

would still have been only 50, twenty points below the threshold for severe intellectual 

impairment.  See App. at 154-155 (Hearing Transcript p. 121:13 – 122:4).  Dr. Isquith’s 

opinion does not meet the statutory requirements of reliability simply because he claims 

it does.  See General Electric Co. v. Joiner, 522 U.S. 136, 146 (1997).  Undoubtedly, all 

experts in toxic tort cases opine that the toxin was a substantial factor, but courts have 

nonetheless excluded that testimony when not supported by the relevant science.     

 

III. Appellees Claim That If No Threshold Exists Below Which Lead Cannot 

Cause Harm, An Expert Is Permitted To Opine As To The Magnitude Of 

Harm Without Regard For The Authoritative, Peer Reviewed, Research 

Literature On The Dose-Response Relationship Between EBLLs And 

Expected Outcome. 

 

 Even if no threshold exists below which lead cannot cause harm, that does not 

mean that exposure to low levels of lead can cause severe harm.  That statement ignores 

the basic scientific principle of dose response addressed in the research literature on lead.  

As Dr. Isquith recognized “[t]here are several, prospective, large cohort studies of 

children that find very similar, nearly linear dose-effect relationships between post-natal 

lead exposure and intelligence test scores as well as other neuropsychological functions 

(e.g. attention, executive functions, visuospatial skill).”  App. at 122. 

 To simplify the science to “any exposure to lead can cause any severity of harm” 

is error.  “[T]he notion that it is theoretically possible that any amount of exposure could 

cause injury is different from an opinion that the particular level of dosage experienced 

by a plaintiff was sufficient to cause his or her particular injury.”  Krik v. Crane Co., 76 

F. Supp. 3d 747, 752 (N.D. Ill. 2014).  Dr. Isquith admitted, “[l]ead is the most 

researched neurotoxin.”  App. at 122.  That research cannot be ignored or disregarded 

simply because no threshold exists below which lead cannot cause harm.   

 One recent longitudinal study noted “findings suggest that the associations 

between early childhood lead exposure and subsequent developmental outcomes may 
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persist.  However, as the magnitude of these effects was small, they are not discernible 

at the individual level, posing more of a population health concern.”  App. at 430 

(emphasis added).  This statement is consistent with the large body of literature cited in 

Moscicki’s Brief.  See, e.g., App. at 326, 340, 358, 367, 377.  The World Health 

Organization summarized the current scientific consensus regarding the effect of EBLLs 

by explaining that “it is estimated that about a quarter to a half of an IQ point is lost for 

each 1 µg/dl increase in the blood lead level during the preschool years for children who 

have blood lead levels in the range of 10-20 µg/dl.”  App. at 408.   

 The small effect of low EBLLs on development is not only supported by the 

numerous studies of lead, but consistent with the CDC’s recommended treatment 

regarding EBLLs: 

 

Reply App. at 29.  For Matthew, the CDC’s recommended treatment is assessment, 

counseling, and follow-up blood lead monitoring.  See Reply App. at 29.  Were it 
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possible for Matthew’s global developmental delays to be caused by his low EBLLs, the 

CDC’s recommended treatment would be far more urgent and extensive.   

 

IV. The Appellees’ Argument That The Authoritative, Peer Reviewed, Research 

Literature  Regarding EBLLs And Its Effect On IQ Can Be Ignored By Their 

Experts Who Opine As To A Magnitude Of Overall Effect, Disregards The 

Requirement That An Expert’s Methodology Must Reliably Be Applied To 

The Facts. 

 

 Although the Lenos claim IQ is not the “gold standard” for determining the effect 

of EBLLs, they ignore their own expert’s admission that the effect on IQ has been the 

subject of significant study, in part because IQ score is an imperfect mirror for other areas 

of neurobehavioral performance. As Dr. Isquith acknowledged, IQ has been the most 

studied measure of the effect of EBLLs on development.  See App. at 152 (Hearing 

Transcript p. 112:11-15).  IQ measurement also encompasses many of the same areas of 

function that are measured by other neuropsychological tests.  The CDC explained “[t]he 

aggregate or full-scale IQ is based on the sum of performance on multiple subtests that 

tap a vast array of cognitive and psychomotor functions.”  App. at 454.   

 In a 2010 article, Dr. David K. Marcus and his colleagues concluded, “the relation 

between lead exposure and conduct problems was strikingly similar in magnitude to the 

relation between lead exposure and decreased IQ.”  App. at 422.  Dr. Isquith similarly 

noted that studies of EBLLs have found “very similar, nearly linear dose-effect 

relationships between post-natal lead exposure and intelligence test scores as well as 

other neuropsychological functions (e.g. attention, executive functions, and 

visuospatial skill).”  App. at 122.  A recent longitudinal study also found a small 

association between childhood lead exposure and certain negative developmental 

outcomes other than IQ.  See App. at 435-436. 

 Whether IQ or another measure is used, the science is clear: EBLLs of 17 μg/dl 

may have a small effect on an individual’s development.  Dr. Isquith and Dr. Karp 

disregarded the overwhelming scientific authority regarding the magnitude of effect of 

low EBLLs.  Appellees never explain how Dr. Isquith and Dr. Karp’s opinions are based 
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on sufficient facts or data, nor they have identified a single study supporting their 

expert’s opinions.  The Appellees fail to explain how their experts’ principles and 

methods could be reliably applied to the facts of this case when they have opined 

differently in other circumstances based on the same body of literature.  See App. at 122, 

414.   

 Appellees also disregard the substantial body of case law that an expert’s opinion 

in a toxic tort case comport with the basic science of toxicology - most importantly, dose 

response.  See, e.g., Williams v. Mosaic Fertilizer, LLC, 889 F.3d 1239, 1246 (11th Cir. 

2018); Baker v. Chevron USA, Inc., 680 F. Supp. 2d 865,  887 (S.D. Ohio 2010); In re 

Accutane Prods. Liab., 511 F. Supp. 2d 1288, 1293 (M.D. Fla. 2007); Benkwith v. 

Matrixx Initiatives, Inc., 467 F. Supp. 2d 1316, 1328 (M.D. Ala. 2006); Sherwin-Williams 

Co. v. Gaines ex rel Pollard, 75 So. 3d 41, 45-46 (Miss. 2011).  Appellees’ experts 

method of analysis defies reliability, as they cite to part of the literature documenting a 

dose-response relationship, yet ignore that same literature’s conclusion that the 

magnitude of the harm is small.  “[A]ttempting to establish a greater impact than has been 

traditionally documented in the literature” is nothing more than ignoring the relevant 

science.  App. at 13.  This is totally inconsistent with the dictate that proposed “scientific 

testimony must be supported by appropriate validation--i.e., good grounds, based on what 

is known.”  Baxter at 285.   

CONCLUSION 

 

This Court should answer the trial court’s question in the affirmative and reverse 

the October 4, 2017 Order. 

 

CERTIFICATION REGARDING THE DECISION BEING APPEALED 

 

The trial court’s October 4, 2017 Order and January 12, 2018 Order are in writing 

and are appended to this brief. 
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