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ISSUES PRESENTED 

I. Whether the trial court properly denied the defendant’s 

request for an in camera review of all the officers’ disciplinary records and 

use of force reports, where he conceded they were privileged, but never 

explained why he believed they existed or where material and relevant to 

his defense, cited State v. Laurie, 139 N.H. 325 (1995), challenged the 

State’s assertion that the records contained no exculpatory information, or 

challenged the court’s findings that RSA 105:13-b, III (2013) applied, and 

that he had not met his burden under it. 

II. Whether the trial court committed an error that was plain 

when it instructed the jury the State had to prove the defendant “refused to 

produce his driver’s license … for the purpose of examination” to convict 

him of violating RSA 265:4, I(e) (2014), where this Court has never 

interpreted the statute, the defendant agreed the court should instruct the 

jury that “produce means to offer to view, exhibit, or to show,” and 

interpreting “produce” to mean show for a second would lead to absurd and 

unjust results and undermine the purpose of the statutory scheme.             
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STATEMENT OF THE CASE 

The defendant, Joshua Shaw, was charged with two class A 

misdemeanor counts of simple assault on a law enforcement officer, see 

RSA 631:2-a, I(a) (2016); RSA 651:6, I(g) (2016), one class A 

misdemeanor count of attempted simple assault on a law enforcement 

officer, see RSA 629:1 (2016); RSA 631:2-a, I(a); RSA 651:6, I(g); one 

class A misdemeanor count of resisting arrest, see RSA 642:2 (2016); one 

class A misdemeanor count of disobeying an officer, see RSA 265:4, I(e) 

(2014); and one violation count of driving after suspension, see RSA 

263:64 (2014). JT 3-6.1 The defendant filed a notice he might “rely on the 

defense of justification under the doctrines of physical force in defense of 

self, defense of others, defense of premises, defense of property, and 

consent.” ASB 43. The Rockingham County Superior Court (Delker, J.) 

held that the doctrines of physical force in defense of self or others applied 

and were relevant to the assault and attempted assault counts. JT 338-44. 

The defendant stood trial on October 2-3, 2019, and on October 4, 

the jury announced it was unable to reach a verdict on one simple assault 

count, but found him guilty on the other counts. JT 357-72. On January 4, 

2019, the court sentenced the defendant to concurrent stand-committed 

terms of 12 months on the attempted simple assault, resisting arrest, and 

disobeying an officer convictions. SH 15-16. On the simple assault 

                                              
1 “ASB” refers to the appendix attached to the State’s brief. 

“DB” refers to the defendant’s brief and addendum. 

“EXH A” refers to the thumb drive transferred to this Court. “630,” “632,” and “634” 

refer to the video names, and the times cited are those on the Windows Media Player. 

“JT” refers to the transcript of the jury trial on October 2-4, 2019. 

“SH” refers to the transcript of the sentencing hearing on January 4, 2019. 
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conviction, the court sentenced the defendant to a consecutive term of one 

to two years, suspended for three years, and one year of probation, 

commencing upon his release. On the driving after suspension conviction, 

the court sentenced the defendant to a fine of $500, suspended for three 

years. SH 16. The court stayed the sentences pending appeal, and the State 

entered a nolle prosequi on the unresolved simple assault count. SH 18. 

This appeal followed. 
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STATEMENT OF FACTS 

On May 14, 2018, Officer Andrew Feole was patrolling in Salem 

when a pickup truck pulling a trailer went past him. The truck’s rear license 

plate was covered by snow, but the trailer’s Michigan license plate was 

visible. Feole ran that plate and learned that the defendant had registered 

the trailer, his New Hampshire driving privilege had been suspended since 

2015 for default of child support, and his description and age matched that 

of the driver, so he decided to pull him over. JT 39-41.  Feole followed the 

truck onto a narrow road with snowbanks along it and then waited until it 

“widened up for a safer spot” before he put on his cruiser’s blue lights. The 

truck’s driver then pulled it over and stopped. JT 40. 

Feole walked up to the driver’s side and introduced himself. JT 43. 

The defendant was driving, his girlfriend, Shannon Whitley, was on the 

passenger’s side, and a large dog was between them. JT 43, 98, 124. The 

defendant was “immediately hostile” and “argumentative.” JT 43. Feole 

explained that he had stopped them because the truck’s rear license plate 

was covered in snow, which “was a violation of misuse of plates,” and that 

he “suspected [the driver] might be the registered owner … of the trailer, 

who had a suspended operating privilege in New Hampshire.” JT 41. Feole 

then asked the defendant for his license and registration. JT 41-42. The 

defendant responded “that [Feole] didn’t have any reason to stop him and, 

therefore, he wasn’t going to give [Feole] his license.” JT 42. 

Feole repeatedly explained why he had stopped the defendant and 

asked for his license, and the defendant repeatedly refused to produce it. 

Feole asked the defendant if he owned the trailer, and he said he did, but 

did not say his name. Feole “needed to actually, positively, identify him,” 
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so he again asked for his license, and the defendant again said that he had 

done nothing wrong, so he would not give it to Feole. JT 42. Around that 

time, Whitley started recording on her cell phone, but kept the camera 

pointed away from the defendant. EXH A, 630. 

Feole told the defendant he might be able to figure everything out if 

the defendant gave him his license, and the defendant responded, “If I’d 

done something wrong, I’d say I’d give it to you.” EXH A, 630. He then 

reached toward the visor and said he had a license. Whitley pointed the 

camera at him, and he then pulled a folded paper out of the visor and said 

that he had a license, but he was not going to give it to Feole because it was 

his and he had done nothing wrong. JT 43; EXH A, 632 at 00:12-21. 

The defendant cupped the paper in his left hand, twice lifted the top 

flap for a second with his right hand, and said that he had a license and had 

just renewed it “a couple weeks ago and, therefore, there was no reason for 

[Feole] to stop him.” JT 43; see also EXH A, 632 at 00:21-24. Feole briefly 

saw “a card that looked like a license” inside the paper, but he could not 

read the card. JT 42, 46. The defendant then wrapped the paper around the 

card and put it in the visor. Feole asked, “Are you going to let me see that?” 

The defendant answered, “No sir.” EXH A, 632 at 00:25-29. 

Feole told the defendant that not letting him see the license was “a 

misdemeanor crime called disobeying an officer,” and the defendant 

responded, “OK. Well, let’s just get on with the getting arrested then. Let’s 

get right on with it, so I can sue the company, sue the State. It’s good to me. 

I know my shit’s all wired tight. I was just up to the, uh, child support. I’ve 

done everything I needed to do. You might as well get your supervisor right 

out here. ” Feole responded, “Well if that’s the case, you’re not going to 
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have anything to worry about sir.” The defendant said, “I know I’m not 

going to have anything to worry about. You’re pulling me over illegally. 

You’re wasting my fucking time. I’m busy. I’ve got things to do.” Feole 

explained that he was investigating violations, but the defendant was 

“kicking it up to a misdemeanor by refusing to give him his license.” The 

defendant responded, “I’m not kicking anything up. You’re pulling me over 

for no reason. Zero reason.” Feole again explained why he had pulled the 

defendant over, and the defendant again insisted that Feole had no reason 

to. EXH A, 632 at 00:29-01:33; see also JT 43-44. 

Whitley asked Feole how he knew who the defendant was if the 

plate was covered by snow, and Feole explained that the truck’s plate was, 

but the trailer’s plate was not. The defendant said, “You just lied to me.” 

Feole said he had not. The defendant then said, “Why don’t you just call 

your supervisor and get them down here, so I can get this show on the 

road.” Feole responded, “[T]hey’re coming down. Don’t you worry.” While 

they were speaking, the defendant repeatedly reached toward the gearshift. 

Whitley asked Feole for his name and badge number. The defendant told 

her to start recording, and she said she had. Feole then told them his name 

and badge number. Whitley thanked him and told the defendant she had 

been recording the whole time. At that point, the defendant put the truck in 

park, but left it running. EXH A, 632 at 01:33-02:22. 

The defendant told Feole, “I haven’t broken any law. I don’t 

understand what you’re doing here talking to me.” Feole responded that he 

had already explained one law the defendant had broken and another he 

suspected he had broken. The defendant and Whitley then accused Feole of 

looking for something. Whitley put her phone down, and the defendant 
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said, “So, I guess what I’ll do now is invoke my right to remain silent, and 

I’ll let you prove what,” at which point, the dog tried to climb over him, so 

he told it Feole was not its friend. EXH A, 632 at 02:23-03:08. 

Feole decided to arrest the defendant for disobeying an officer, but 

did not tell the defendant or attempt to arrest him because Feole weighed 

only “about 150 pounds,” the defendant weighed “about 300 pounds,” and 

“based on his hostile manner,” Feole thought “he would either resist arrest, 

or try to fight, or take off.” JT 45-46. Instead, Feole moved behind the truck 

and requested backup. JT 46, 95. 

Feole’s supervisor, Sergeant Robert Genest, Detective Lieutenant 

Kevin Fitzgerald, and Officer Matthew MacKenzie arrived at the same 

time. The defendant told Whitley, “Here come the cops. Roll up your 

window.” She declined because she was smoking and the dog was happy 

with it down. Genest and MacKenzie then walked up to Feole, he briefed 

them, and Whitley picked up her phone and began filming them. EXH A, 

632 at 03:15-20; see also JT 46-47, 92-95, 130, 168-70, 195-96. 

Feole, Genest, and MacKenzie went to the driver’s side window, 

which was part way down, and Feole said, “All right sir. Can you please 

step out for me?” The defendant asked, “Step out of the vehicle?” Feole 

answered, “Yes please.” The defendant asked, “What for?” Feole answered, 

“You refused to give me your license and I explained to you that that’s a 

misdemeanor.” The defendant responded, “You never told me I’ve broken a 

crime. I haven’t broken any laws. I don’t even know why you’re even here 

arresting me.” Feole said, “I already explained to you that having your rear 

license plate covered in snow is a motor vehicle violation, and two, that I 

have reasonable, articulable suspicion that you are the registered owner of 
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this car[ (sic)], and that your license is suspended in New Hampshire.” The 

defendant responded, “Well, you better make sure that’s 100% first because 

if it’s not, I’m going to sue you personally.” EXH A, 632 at 03:45-04:20; 

see also JT 96, 196-97. 

Genest started to open the door, and the defendant slammed it shut, 

locked it, rolled up the window, and yelled, “Get your fucking hands off the 

door you. Get the fuck off me.” Whitley yelled, “That’s assault.” The 

defendant yelled, “What are you guys going to do, fucking assault me?” 

Whitley repeatedly yelled, “That’s assault,” and the defendant pulled out 

his phone and said, “I’m calling the State Police right now.” Genest said 

something, and the defendant responded, “Yeah, because you’re assaulting 

me. I ain’t under arrest for nothing. I haven’t broken any laws.” Genest 

said, “You’re under arrest.” The defendant responded, “You’re not allowed 

to do that. I’m going to sue your ass. I’m going to sue you.” He then told 

Whitley to call 9-1-1, and she said that she could not because she was 

recording, so he gave her his phone and she called 9-1-1. EXH A, 620 at 

04:20-05:07; see also JT 61-62, 96-97, 125, 170-71, 197. 

Genest told the defendant that if he did not get out, they were going 

to have to smash the window and pull him out because he was under arrest. 

JT 48, 63, 97-98, 134, 138, 171. The defendant yelled, “Now you’re 

threatening me?” Genest again ordered him to get out, and he responded, 

“I’m not doing anything. I’m not getting out of the car [(sic)].” Genest said 

something about a license, and the defendant responded, “I have an ID. My 

shit’s all legal and legit. What are you going to do? Shoot me in the back of 

the head once I get out there?” Genest answered, “No. We’re just going to 

arrest you.” The defendant yelled, “You going to shoot me? Is that what 
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you’re going to do? Beat me up?” Genest said, “Open the door,” and the 

defendant responded, “I’m not opening the door.” Genest said something 

and then used his flashlight to break the window. MacKenzie and Feole 

reached inside the door and tried to unlock it. The defendant tried to hit 

them and said, “Get out of here. Get the fuck out.” He then leaned back, 

kicked Genest and MacKenzie, and tried to put the truck in drive. EXH A, 

620 at 05:08-52; see also JT 48-49, 64, 98-99, 172-73, 175, 182, 197-99. 

Whitley told the 9-1-1 operator the officers were assaulting them. 

EXH A, 620 at 05:51-52. Genest then reached inside the truck and tried to 

open the door, and the defendant kicked him. MacKenzie pulled out his 

Taser, said he was going to use it, pointed it at the defendant, and yelled, 

“Get the fuck out of the car [(sic)] right now. I’m telling you, get the fuck 

out of the car [(sic)].” Whitely then stopped recording. EXH A, 632 at 

05:52-53; see also JT 47-48, 99, 200. 

Moments later, Whitley started recording again, but kept the camera 

pointed away from the defendant. The officers again tried to unlock the 

door, but could not because the defendant kept kicking and taking swings at 

them. They tried to grab his arms and legs, but he pulled away. He then 

grabbed keys, put them between his knuckles, swung them at the officers, 

and yelled, “You’re assaulting me.” MacKenzie then yelled, “If you hit me 

again, you’re dead. I’m going to knock you out.” EXH A, 634 at 00:01-05; 

see also JT 49, 64-65, 72-73, 106, 116-17, 152-53, 173, 183, 197-98, 203, 

214-15. 

Fitzgerald ran up and said, “He’s got his key. Watch his hand.” 

McKenzie said, “If you hit me with that key, you’re getting it.” Fitzgerald 

then tried to unlock the door, but could not because the defendant kept 
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trying to hit him with the keys. The defendant yelled something about 

“assault” and then yelled, “Get the fuck out of here. These cops are fucking 

ridiculous.” Whitley told the 9-1-1 operator that the officers were there “for 

no reason” and were “fighting with them.” EXH A, 634 at 00:01-15; see 

also JT 142, 153, 173, 182-84, 216, 219. 

MacKenzie fired his Taser’s prongs into the defendant, who swatted 

them away, continued kicking and swinging the key at the officers, and 

yelled, “Fuck you. Stop breaking my shit. Stop breaking my shit.” The 

defendant tried to put the truck in gear, so an officer took the ignition keys. 

The defendant yelled, “They just took my keys.” Whitley told the 9-1-1 

operator the officers had pulled them over, taken the keys, and assaulted 

them for no reason. While she was doing so, the officers repeatedly ordered 

the defendant to open the door, but he just kept kicking and punching at 

them, so MacKenzie fired his Taser’s second set of prongs into the 

defendant. The defendant pulled them out and kept fighting, so MacKenzie 

put the Taser on his leg, gave him a “drive stun,” i.e., a direct shock, and 

then said, “Open the door or I am going to do it again.” EXH A, 634 at 

00:15-52; see also JT 50, 64-66, 69, 72, 99, 102, 174, 197-98, 201-03. 

Fitzgerald told MacKenzie to watch out because the defendant still 

had a key in his fist. The officers repeatedly yelled, “Open the door.” The 

defendant yelled, “You guys. What the fuck is wrong with you?” An officer 

yelled, “You’re under arrest. You’re resisting.” The defendant yelled, 

“Under arrest for what?” An officer yelled, “Open the door.” The defendant 

yelled, “Under arrest for what?” The officer yelled, “You’re under arrest. 

You assaulted two police officers.” Whitley yelled to the 9-1-1 operator, 

“No. He did not assault them.” Genest pulled out his Taser and yelled, 
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“Open that door. You’ll get it again.” Genest then fired his Taser’s prongs 

into the defendant, and he and MacKenzie repeatedly yelled, “Open the 

door.” The defendant yelled, “I can’t do anything.” He then pulled out the 

prongs, but did not try to open the door. EXH A, 634 at 00:53-01:20; see 

also JT 104-06, 152-53, 202-03. 

MacKenzie and Genest repeatedly yelled, “Open the door.” The 

defendant yelled, “What the fuck is wrong with you guys?” He then said to 

Whitley, “Tell the police man.” The officers kept yelling, “Open the door.” 

Genest then fired his Taser’s second set of prongs into the defendant, and 

the defendant called them “little fuckers.” They yelled, “Open the door,” 

and the defendant pulled the prongs out and yelled, “For what?” The 

officers yelled, “Open the door. Open the door.” The defendant responded, 

“I didn’t do anything.” An officer said, “You’re under arrest.” Whitley 

yelled, “For what?” The defendant yelled, “I didn’t do anything.” Whitley 

yelled, “You assaulted us.” The defendant yelled, “You busted my fucking 

window and everything.” Whitley told the 9-1-1 operator, “Please. The 

door’s broken.” An officer asked, “Will it open?” The defendant responded, 

“Probably not anymore. You guys just fucked it all up.” However, he did 

not try to open the door. EXH A, 634 at 01:20-55; see also JT 50. 

It was a “bad situation” because there was traffic coming up behind 

the officers and the defendant was still fighting with them and preventing 

them from opening the door. JT 175. Fitzgerald and Genest went to the 

passenger’s side and Genest banged on the door, and said, “Open that door 

and get out.” Whitley said, “No.” Genest said, “Open the door and get out. 

You’re under arrest.” Whitley said, “No. No.” MacKenzie told the 

defendant, “Open the door. You’re under arrest.” The defendant yelled, 
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“Nobody’s getting out of this vehicle.” He reached over to lock Whitley’s 

door, and MacKenzie said, “Open the door. You’re under arrest.” He then 

grabbed the defendant’s hand, and the defendant pulled it away. Whitley 

yelled, “No. My dog cannot get out.” She said that her door was locked and 

then yelled, “My dog. Do not let my dog out.” Fitzgerald said, “Open the 

door. You’re under arrest.” The defendant responded, “Come on man.” 

Fitzgerald said, “Get out. You’re making it a lot harder on yourself.” The 

defendant yelled, “There’s nothing I’ve done wrong. You guys are here 

for,” at which point, MacKenzie gave him another “drive stun.” EXH A, 

634 at 01:56-02:11; see also JT 117, 175, 203-04. 

 Genest told Whitley to open her door and get out or he was going to 

smash her window. JT 51, 117, 127, 175-76. She yelled, “No. No. No. My 

dog.” Genest broke the window, and the defendant yelled, “What the 

fuck?” MacKenzie said, “You’re resisting arrest. Get out. You’re a fucking 

idiot.” The defendant responded, “Fuck you.” Genest again told Whitley to 

open her door, and she said, “I can’t because I got my dog.” The defendant 

said, “So open the fucking door.” Genest unlocked Whitley’s door, and she 

yelled, “No. My dog. My dog.” The defendant said, “Can you grab the 

keys?” Fitzgerald said, “Just open the door.” An officer said, “It won’t open 

now. I’ve tried.” At that point, Whitley got out of the truck and stopped 

recording. EXH A, 634 at 02:11-41; see also JT 51, 117, 126, 175-76. 

Genest got the dog out of the truck, crawled into the passenger side, 

and he and Feole then tried to pull the defendant out, but he punched at 

them and held onto the steering wheel. JT 51, 73-74, 117, 154, 176. Genest 

wrapped his arms around the defendant’s head and pulled. JT 117. 

MacKenzie then hit the defendant’s hands and wrists until the defendant 
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lost his grip. JT 155, 204.  Feole, Fitzgerald, and Genest then pulled the 

defendant from the truck. He landed on his stomach between the 

passenger’s side and the snowbank, his legs slid under the truck, and he 

tucked his hands under his stomach. JT 51, 118, 156, 176, 177, 186. 

By that point, Officers Steven DiChiara and Joseph DeFeudis had 

arrived. JT 238, 252. Feole, MacKenzie, and DiChiara repeatedly ordered 

the defendant to take his arms out and put them behind his back, but he 

refused, so they tried to pull his arms out, but he resisted. JT 51, 156, 187, 

205, 238, 252. DiChiara pulled out his Taser and gave the defendant a 

“drive stun” on the bare back. JT 238-39. Feole again tried to pull the 

defendant’s right arm out, but he resisted. Verbal commands, soft-hand 

controls, and Taser use had been ineffective and hard-hand controls were 

next on the force continuum, so Feole punched the defendant in the rib 

area. JT 51-52, 74, 205. The defendant “released his arm enough so that 

[Feole] could put it behind his back and put a handcuff on it.” JT 52. 

However, he refused to release his left arm, so DiChiara gave him another 

“drive stun.” The defendant took his arm out and the officers put a handcuff 

on it. JT 74-76, 84-86, 118-19, 157, 160, 176-77, 205, 239, 255. 

DeFeudis told Whitley he needed her phone for evidence, but she 

refused to turn it over, so he arrested her for hindering apprehension and 

seized it. JT 124, 256-57. An officer searched the phone pursuant to a 

warrant and copied the videos. JT 264; EXH A. Genest, MacKenzie, 

DiChiara, and Feole filed a use of force reports. JT 127-28, 206, 248-49. 

The Salem Police Department (SPD) had been using Tasers for only 

about two years at the time of the defendant’s arrest, JT 242, and it was the 

first time Genest had used one “in ten plus years,” JT 107. MacKenzie had 
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“done the job for 14 years, and [had] never had … any real issues with … 

anything at all.” JT 227-28. DeFeudis and Fitzgerald did not file forms 

because they had not used Tasers or any hard-hand controls. JT 177-78, 

225-26. In fact, Fitzgerald did not carry a Taser, JT 173, and he rarely had 

to use hands-on control, JT 178. 

Genest and MacKenzie used Tasers on the defendant because their 

presence, verbal commands, and soft-hand controls had been ineffective, 

his violent reaction had put them, Whitley, and the dog in danger and made 

it safer to use Tasers, and they could not use pepper spray on him without 

affecting everyone else. JT 119-20, 200-01, 238-39. None of the officers 

were disciplined or required to take additional training because they had 

complied with the SPD’s use of force continuum and Taser policy, and the 

only issue had been with some of their language. JT 85, 161, 177-78. 

However, the defendant filed a civil lawsuit accusing them of using 

unlawful and excessive force, and it was still pending at the time of his 

trial. JT 88, 226-27. 
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SUMMARY OF THE ARGUMENT 

I. This Court should not address the substance of the 

defendant’s arguments challenging the trial court’s denial of his motion for 

an in camera review of the officers’ personnel files and other internal 

police files because he did not preserve them in the trial court and has not 

invoked this Court’s plain error rule on appeal. If this Court reviews the 

arguments under its rule, he cannot meet that strict standard for several 

reasons. First, the trial court did not err in denying the motion because the 

information the defendant sought was privileged, but not exculpatory, RSA 

105:13-b, III (2013) applied, and he never explained how the information 

was relevant and material to his defense. Second, any error was not plain 

because the State said there was no exculpatory evidence in the files. Third, 

any error did not affect the defendant’s substantial rights because his 

defense applied only to the assault and attempted assault charges, the 

evidence he sought was inadmissible, and there was overwhelming 

evidence that he kicked MacKenzie and attempted to hit him with a key 

before MacKenzie first Tased him. 

II. The trial court properly concluded that the phrase “for the 

purpose of examination” in RSA 265:4, I(e) (2014) modifies both variants 

of the crime because holding that it did not modify the “[r]efuse, on 

demand of such officer, to produce his license to drive” variant would lead 

to absurd and unjust results, render it a virtual nullity, and undermine the 

purpose of the statutory scheme. Even if the court erred, the error was not 

plain because the defendant’s argument turns upon an interpretation of the 

statute this Court has never adopted. 
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ARGUMENT 

I. THIS COURT SHOULD NOT CONSIDER THE SUBSTANCE 

OF THE DEFENDANT’S ARGUMENTS CHALLENGING 

THE DENIAL OF HIS MOTION FOR AN IN CAMERA 

REVIEW BECAUSE HE DID NOT PRESERVE THEM IN 

THE TRIAL COURT AND HAS NOT INVOKED THE PLAIN 

ERROR RULE ON APPEAL, AND EVEN IF THIS COURT 

REVIEWS THEM FOR PLAIN ERROR, THERE WAS NONE. 

On May 14, 2018, the defendant requested that the State provide him 

“with information concerning any and all matters whereby force was used 

on an individual” by the officers, and “any and all disciplinary actions 

regarding [them].” On May 19, the State responded that it “could not 

provide [it] absent a court order.” DB 36. The defendant then filed a motion 

for an in-camera review. DB 35-39. He first stated that he sought review of 

“materials which [were] subject to a privilege,” so he had to: (1) “establish 

‘a reasonable probability that [they] contain[ed] information that [was] 

material and relevant to his defense,’” DB 36 (quoting State v. Gagne, 136 

N.H. 101, 105 (1992)), and (2) “present some specific concern, based on 

more than mere conjecture, that, in reasonable probability, w[ould] be 

explained by the information,” DB 37 (citing State v. Graham, 142 N.H. 

357, 363 (1997)). He also noted that this Court has “recognized that ‘setting 

the bar too high’ risks violation of the right to due process as guaranteed by 

Part I[,] Article 15 of the New Hampshire Constitution.” DB 37 (citing 

Graham, 142 N.H. at 363). 

The defendant then argued that there was “a reasonable probability 

that the review w[ould] provide evidence that [was] relevant and material to 

[his] potential defense” because: (1) he “assert[ed] that any force used by 
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him was justified due to the excessive and unlawful force of the … 

officers,” DB 37; (2) “information concerning disciplinary actions of 

[them] and any previous use of force employed by [them was ] highly 

relevant to th[at] defense,” DB 37; (3) a recent arrest of Bob Anderson also 

“involved an excessive use of force and … Tasers, and may very well have 

involved some of the same officers,” and (4) it “seem[ed] apparent from the 

evidence provided that the officers involved [here had] not, at a minimum, 

follow[ed] proper [Taser] policy.” DB 38. 

The State objected. DB 40-44. It first noted that RSA 105:13-b 

(2013): (1) requires “the State to disclose exculpatory evidence in a police 

personnel file … or seek a determination by the court if the State [is] unsure 

whether certain evidence is exculpatory,” DB 41, n.1, and (2) then “states, 

‘[n]o personnel file of a police officer who is serving as a witness or 

prosecutor in a criminal case shall be opened for the purposes of obtaining 

or reviewing non-exculpatory evidence in that criminal case, unless the 

sitting judge makes a specific ruling that probable cause exists to believe 

that the file contains evidence relevant to that criminal case,’” DB 41 

(quoting RSA 105:13-b, III). The State next noted that in State v. 

Puzzanghera, 140 N.H. 105 (1995), this Court held that a defendant must 

establish probable cause “that the file contains evidence relevant to his case 

in a manner analogous to the principles set forth in Gagne ….” DB 41. 

The State then argued that the defendant had failed to meet that 

burden because: (1) its review of Andersen’s file had revealed that none of 

the officers were involved in the use of force against him, DB 42, and (2) 

the evidence refuted the defendant’s “assertion that the officers [had] not 

follow[ed] proper procedure when deploying their TASERs,” DB 42-43. 
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The State next said, “If there was exculpatory information contained in the 

officers’ personnel files relating to their credibility, it would be disclosed to 

the Defendant. That is not the case here, [he] is simply on a fishing 

expedition to obtain any disciplinary actions taken against [them] ….” DB 

43. The State then argued that: (1) the defendant had “assert[ed] no basis 

for the Court to find that any officer’s previous use of force [was] relevant 

to the question” of “whether … the defendant acted in self-defense,” and 

(2) it was not relevant because: (a) it would “not have any tendency to 

make the existence of any fact that [was] of consequence … more 

probable,” (b) he had “video of nearly the entire encounter,” (b) he could 

challenge the officers’ use of force during cross-examination, and (c) the 

jury could “draw conclusions based on [all] the evidence ….” DB 43 (citing 

N.H. R. Evid. 401). 

On August 22, 2018, the trial court issued a written order that said, 

“Denied for the reasons set forth in the State’s objection. The defendant has 

failed to meet its burden to trigger in camera review of the police personnel 

or other internal police files.’” DB 34. The defendant did not move to 

reconsider the order. 

On appeal, the defendant first argues that “[t]he court erred in 

denying [his] request for an in camera review of reports of the officer-

witnesses’ use of force in other cases, DB 16, because: (1) they “were not 

likely to be contained in personnel or other internal police files,” DB 17; (2) 

the State was required to disclose exculpatory evidence, DB 17, which 

needed only to be “material to the preparation of [his] case,’” DB 17 

(quoting State v. Laurie, 139 N.H. 325, 332 (1995)); (4) he “articulated 

how reports of … use of force in other cases could be material to his 
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defense,” DB 17, (5) they were because they “may have provided an 

argument that the officers were motivated to allege that [he] assaulted them 

in order to hide their own, repeated use of force, which, if repeated, could 

result in disciplinary action,” DB 17; and (5) the “video did not capture the 

entire interaction,” so it “did not obviate the need … to disclose 

exculpatory evidence,” DB 18. 

The defendant next argues that: (1) RSA 105:13-b, I (2013), 

specifies “no mechanism for th[e] required disclosure” of exculpatory 

evidence, DB 18; (2) a 2004 Attorney General (AG) memorandum 

requires: (a) police departments to retain potentially exculpatory 

information in officers’ personnel files and notify the county attorney it 

exists, and (b) county attorneys to compile a Laurie list of those officers, 

DB 19; and (3) “[b]y checking the list, prosecutors know whether there 

may be exculpatory evidence in an officer’s file,” but “it is unclear whether 

the list is complete or accurate,” DB 19. The defendant then argues that: (1) 

“[e]vidence that the officer-witnesses … had used excessive force in other 

cases or had faced disciplinary actions [would have been] exculpatory,” DB 

19, even if it “may not have been admissible,” DB 20; (2) would have been 

in their personnel files, DB 20; (3) the State never said that: (a) it looked in 

the files, (b) it checked the list, or (c) SPD “participated in the [AG’s] 

mechanism,” DB 20, and (4) therefore, “the court erred in denying [his] 

request based on the State’s unexplained assertion that exculpatory 

evidence, if any, would be disclosed,” DB 20-21. 

The defendant last argues that “[e]ven if the State had tried to satisfy 

its obligation to provide exculpatory evidence,” and the information he 

sought was all in confidential files, DB 21, “[t]he trial court erred in finding 
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that [he] had failed to meet his burden to trigger an in camera review,” DB 

21, because: (1) he had “articulated a theory for why the officers’ use of 

force in other situations could be material and relevant in his case,” (2) the 

information “was likely to exist,” given that “use of force is a common 

component of law enforcement,” DB 22, and (3) “admissibility [was] not 

required,” DB 22-23. 

 

A. This Court should not address the substance of the 

defendant’s arguments because he did not preserve them 

in the trial court and has not invoked the plain error rule 

on appeal. 

“It is the burden of the appealing party . . . to provide this [C]ourt 

with a record sufficient to decide [his] issues on appeal, as well as to 

demonstrate that [he] raised [his] issues before the trial court.” Bean v. Red 

Oak Prop. Mgmt., 151 N.H. 248, 250 (2004) “The trial court must have had 

the opportunity to consider any issues asserted by the defendant on appeal; 

thus, to satisfy this preservation requirement, any issues that could not have 

been presented to the trial court before its decision must be presented to it 

in a motion for reconsideration.” State v. Mouser, 168 N.H. 19, 27 (2015). 

The defendant argues that the foregoing issues were “preserved by 

[his] motion and the court’s ruling.” DB 5. However, as demonstrated 

above, he never made any of those arguments in his motion. Therefore, it 

could not have preserved them. 

Furthermore, the court denied his motion “for the reasons set forth in 

the State’s Objection.” DB 34. Thus, to the extent the defendant believed 

that the court erred in doing so, “it was incumbent upon [him] to move for 

reconsideration.” Mouser, 168 N.H. at 27. “The record on appeal, however, 
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does not demonstrate that [he] filed such a motion.” Id. Therefore, his 

arguments are not preserved. Id.; see also State v. Eaton, 162 N.H. 190, 195 

(2011) (Eaton’s argument “that re-review of the records was necessary so 

that he could obtain appellate review of the trial court’s determination that 

they contain no discoverable information” was not preserved because he 

failed to demonstrate “that he ever made [it] to the trial court”). 

Moreover, the defendant has not invoked this Court’s plain-error 

rule on appeal. Therefore, this Court should decline to address the 

substance of the foregoing arguments. See State v. Brum, 155 N.H. 408, 

417 (2007) (declining to consider Brum’s argument because he did not 

preserve it in the trial court or invoke the plain-error rule on appeal). 

 

B. Even if this Court addresses the defendant’s arguments 

under the plain-error rule, it must affirm because the trial 

court did not err, and even if it did, the error was neither 

plain nor affected the defendant’s substantial rights. 

[This Court will] apply the [plain error] rule sparingly, its use 

limited to those circumstances in which a miscarriage of 

justice would otherwise result. To reverse a trial court 

decision under the plain error rule: (1) there must be an error; 

(2) [it] must be plain; (3) [it] must affect substantial rights; 

and (4) [it] must seriously affect the fairness, integrity or 

public reputation of judicial proceedings. 

State v. Pennock, 168 N.H. 294, 310 (2015) (quotations omitted). “[T]he 

defendant bears the burden under the plain error test.” State v. Cooper, 168 

N.H. 161, 168 (2015). He cannot meet that strict standard because there 

was no error and even if there was, it was not plain, and it did not affect his 

substantial rights. 
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i. The trial court did not plainly err in denying the 

defendant’s motion because the information he 

sought was in personnel or other internal police 

files, was not exculpatory, and was not relevant. 

The defendant’s failure to make his appellate arguments in the trial 

court deprived the State of an opportunity to respond to them. Thus, the 

facts necessary to rebut his arguments are not in the record. Therefore, if 

this Court considers the defendant’s unpreserved arguments, the State 

offers the following responses and additional information: 

The State contacted the trial court prosecutor and SPD Lieutenant 

Joel Dolan and determined that the prosecutor and SPD were, and still are, 

participating in the mechanism first set out in the AG’s 2004 memorandum, 

see Gantert v. City of Rochester, 168 N.H. 640, 645 (2016), and then 

updated in the AG’s 2017 memorandum, ASB 48-72, and the AG’s 2018 

memorandum, ASB 73-78. An officer’s use of force reports were, and still 

are, in confidential, internal police files. Unresolved or proven complaints 

of excessive force and disciplinary actions, were, and still are, in an 

officer’s personnel file. 

When the defendant filed his motion for an in-camera review, the 

prosecutor again checked the Laurie list, which is now called the 

Exculpatory Evidence Schedule (EES), and determined that none of the 

officers were on it. She also contacted an SPD officer, and he confirmed 

there was no exculpatory information in the officers’ files. She then 

informed defense counsel she could not provide the information he sought 

without a court order, DB 36, which is what the AG’s mechanism required, 

ASB 60. It is reasonable to assume the trial court was aware of that 
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mechanism and the fact that the prosecutor followed it because she 

routinely appeared in criminal cases in that court. 

Furthermore, in her objection to the defendant’s motion, the 

prosecutor said, “If there was exculpatory information contained in the 

officer[s’] personnel files relating to their credibility, it would be disclosed 

to the Defendant. That is not the case ….” DB 43 (emphasis added). 

Therefore, contrary to the defendant’s claim, the prosecutor did not just 

make an “unexplained assertion that exculpatory evidence, if any, would be 

disclosed.” DB 21 (quotations omitted). Instead, she explicitly stated there 

was no such evidence, and implied that, if new exculpatory evidence arose, 

she would provide it to the defendant as required by RSA 105:13-b, I. Thus, 

the trial court did not err in concluding that the information the defendant 

sought was both privileged and non-exculpatory, so he had to meet the 

requirements of RSA 105:13-b, III. 

It should also be noted that, contrary to the defendant’s claim, this 

case is not “similar to In re State (Theodosopoulos), 153 N.H. 318, 319-22 

(2006).” DB 22. Theodosopoulos was charged with “failure to yield” after 

he “was involved in a motor vehicle collision … with a vehicle driven by 

… an off-duty Hooksett police officer.” He then “filed a motion to compel 

discovery, requesting the State to provide, among other things, all 

information, documentation or disciplinary memoranda which would serve 

as exculpatory evidence either … relate[d] to [the officer’s] credibility or 

his use of police vehicles,” and made the request “pursuant to the State v. 

Laurie decision.” Id. (emphasis added) (quotations omitted). The trial court 

ordered the Hooksett Police Department to turn the officer’s personnel file 

over to the State, and the State appealed. Id. 
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This Court held that because Theodosopoulos’s “request was limited 

to exculpatory evidence, related either [to the officer’s] credibility or his 

use of police vehicle, pursuant to the State v. Laurie decision, … [it was] 

directly relevant to the central issues in the underlying case and m[ight] be 

admissible for impeachment purposes.” Id. (emphasis added). This Court 

next held “that to the extent [the officer’s] confidential personnel file 

contain[ed] such information, [Theodosopoulos was] entitled to [it] under 

Part I, Article 15 of the State Constitution and Laurie.” Id. at 321. This 

Court then held that “[b]ecause [Theodosopoulos was] not requesting 

generalized information that m[ight] be contained in [the officer’s] 

confidential personnel file, the threshold finding of probable cause and 

subsequent in camera review, as set forth in RSA 105:13-b, [were] not 

required,” so the trial court had not erred. Id. at 322. 

Here, the defendant did not limit his request to exculpatory 

information or cite Laurie. Instead, he requested all information concerning 

the officers’ use of force against others and disciplinary actions taken 

against them for any reason, and he never claimed any of it was 

exculpatory. Therefore, Theodosopoulos is nothing like this case and it 

belies, rather than supports, the defendant’s arguments. 

In addition, although it is likely that the officers had filed use of 

force reports in other cases, DB 22, the defendant has not cited, nor could 

the State find, any authority that supports the proposition that an officer’s 

repeated use of reasonable and necessary force can “result in disciplinary 

action,” DB 17, and any such claim defies common sense. Therefore, the 

officers’ use of force reports in other cases would have been exculpatory 

only if they had used excessive force, and if they had, the information 
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would have been included on the EES and put in their personnel files, 

which the State said contained no exculpatory information, DB 43. 

Moreover, the defendant never explained why “information 

concerning disciplinary acts of the involved officers and any previous use 

of force employed by [them was] highly relevant to [his] defense.” Instead, 

he merely stated that it was. DB 23. The defendant also never said that he 

knew or had reason to believe the officers had previously been disciplined 

or used excessive force. Instead, he merely speculated that they might have 

used excessive force against Andersen, DB 37, and the State then told the 

court none of them had, DB 42. Therefore, for all the foregoing reasons, the 

trial court did not err in holding that “[t]he defendant ha[d] failed to meet 

its burden to trigger in camera review of the police personnel or other 

internal police files,” DB 34, and even if it did, the error was not plain. See 

Puzzanghera, 140 N.H. at 107-08 (holding that Puzzanghera’s assertions 

that he heard “rumors about the officer’s participation in a drug 

rehabilitation program” and used drugs with him were insufficient to 

demonstrate “there [was] any realistic and substantial likelihood that 

evidence helpful to his defense would be obtained”). 

ii. Even if the trial court erred and the error was 

plain, it did not affect the defendant’s substantial 

rights because the information he sought was 

inadmissible, and there was overwhelming evidence 

he assaulted MacKenzie and attempted to assault 

him and other officers before he was Tased. 

“Generally, to satisfy the burden of demonstrating that an error 

affected substantial rights, the defendant must demonstrate that the error 
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was prejudicial, i.e., that it affected the outcome of the proceeding.” State v. 

Charest, 164 N.H. 252, 256 (2012). The defendant cannot meet that burden. 

In the trial court, the defendant argued that the information he sought 

was relevant and material to his justification defense, DB 36, and the trial 

court ruled it applied only to the simple assault and attempted simply 

assault charges, JT 338-44. The jury then convicted the defendant of 

assaulting MacKenzie “by kicking him in the forearm,” JT 4, 357, and 

attempting to assault MacKenzie, Genest, and/or Feole “by swinging his 

closed fist with keys protruding from it at [their] faces, JT 4-5, 357. Thus, 

the question is whether the information he sought—all the officers’ use of 

force reports and disciplinary actions—would have changed the verdicts on 

those charges. The answer is no. 

In Duchesne v. Hillsborough County Attorney, 167 N.H. 774 (2015), 

this Court held that a prior incident of excessive use of force by the 

officers, “without something more (such as evidence that [they] lied or 

misrepresented the facts) would not be admissible to impeach [their] 

general credibility because an instance of excessive force is not probative of 

truthfulness or untruthfulness.” Id. at 784. This Court also held that “even if 

a future case were to arise in which a claim of excessive force was made 

against one of the [officers], the prior incident would not be admissible 

simply to show [the officer’s] propensity to engage in such conduct.” Id. In 

addition, in State v. Furgal, 164 N.H. 430, 438-39 (2012), this Court held 

that evidence the victim and his friends had been involved in an altercation 

at the same location the night before Furgal killed the victim was not 

relevant to his justification defense because he not aware of the details of 
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the altercation when he killed the victim. Therefore, it is clear that none of 

the information the defendant sought would have been admissible. 

In any event, Whitley’s second video showed Genest reaching into 

the truck and the defendant trying to hit and kick him. EXH A, 632 at 5:40-

46. Whitley did not film the defendant kicking MacKenzie or trying to hit 

the officers with a key in her third video, but she did record audio of 

MacKenzie saying, “If you hit me again, I’m going to fucking knock you 

out,” Fitzgerald saying, “He’s got his key. Watch his hand,” MacKenzie 

saying, “If you hit me with that key, you’re getting it,” and a Taser then 

going off for the first time. EXH A, 634 at 00:01-07. MacKenzie never said 

the defendant hit him with his hand. Thus, the only reasonable conclusions 

were: (1) that the defendant kicked MacKenzie, tried to kick him again, 

armed himself with a key, and tried to hit MacKenzie with it before 

MacKenzie shot him with the Taser the first time, and (2) that MacKenzie 

was justified in doing so because he “reasonably believe[d] it [was] 

necessary to effect [the defendant’s] arrest” and “defend himself or a third 

person from what he reasonably belie[d] to be the imminent use of non-

deadly force ….” RSA 627:5, I (2016). In other words, there was 

overwhelming evidence that supported the verdicts. Therefore, the 

information the defendant sought would not have affected the verdicts, and 

this Court must affirm them. 
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II. THE DEFENDANT’S ARGUMENT THAT THE TRIAL 

COURT MISINTERPRETED THE DISOBEYING AN 

OFFICER STATUTE IS NOT PRESERVED, AND HIS 

ARGUMENTS THAT THE COURT DID SO, AND THAT THE 

ERROR WAS PLAIN AND PREJUDICIAL LACK MERIT. 

The disobeying an officer statute, provides, in relevant part: “No 

person, while driving or in charge of a vehicle, shall … [r]efuse, on demand 

of such officer, to produce his license to drive such vehicle … or to permit 

such officer to take the license … in hand for the purpose of examination.” 

RSA 265:4, I(e) (2014). The complaint against the defendant alleged, in 

relevant part, that he, “while driving or in charge of a vehicle, … 

knowingly refused on demand of a law enforcement officer … to produce 

his license to drive such vehicle ….” JT 5-6. 

During cross-examination, defense counsel repeatedly tried to get 

Feole to say he did not dispute that the defendant had produced his license, 

JT 56-57, 89-90, and each time, Feole responded that the defendant had not 

handed it to him, and that he could not read it, JT 57, 89-90. The last time, 

Feole also said: 

I guess I’d have to know, is there a legal definition of the 

word produced? Because that’s where … I’m at a stop right 

now, because he physically had it in his hand. But when I 

think of the word produce, I think of handing it to or letting 

me observe it, read it thoroughly so I can actually see the 

details of it. If that’s your definition of produce, I’d say no. 

Defense counsel responded, “Right. But if my definition of produce is, hey, 

I grab my license, and I pull it out, and I show it to you; that’s produced?” 

Feole answered, “Yes.” JT 90. 
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The court later noted that there was a “dispute about what produce 

the license mean[t].” JT 229-30. The defendant argued that the statute set 

out “two alternative ways to charge.” JT 230. The following day, he argued 

that failing to produce a license and failing to hand it over were two 

separate variants, and he had been charged with only the first. JT 269. The 

State responded that “a general definition of produce [was] to show or 

provide for consideration, inspection, or use,” and “simply, flashing what 

appeared to be a license” did not meet the definition, JT 270, “or the 

purpose of the statute,” JT 271. The defendant argued that the court should 

instruct the jury he had “not been charged with failing to hand the license 

over.” JT 271. The State objected. JT 272. The court then said that it would 

give the defendant’s instruction and “a dictionary definition of the word 

produce, so that [the jurors] could adequately assess whether the 

circumstances … m[et] that definition.” JT 272-73. 

The court later said that it had concluded the “phrase ‘for the 

purpose of examination’ belong[ed] to both produce and take in hand,” so it 

had added it to the instruction and added that “produce” was defined as “to 

offer to view, exhibit, or to show.” JT 277. The defendant agreed to the 

addition of the definition, but objected to the addition of the phrase “for the 

purpose of examination” on the grounds that it substantively amended the 

complaint and prejudiced him. JT 278-79. The court held that it did not 

because it “mean[t] the same thing as the term produce,” and “the purpose 

of … produce your license [was] to allow an officer to examine [it]” JT 

279. The defendant reiterated his argument. JT 280. The court then held 

that adding the phrase did not “change[] the substance of the [charge],” but 

instead “correctly inform[ed] the jury on … the elements,” JT 280, that the 
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cross-examination had made that clarification necessary, and that it did not 

prejudice the defendant. JT 280-81. 

On appeal, the defendant argues that the “court erred in its 

interpretation of the … statute and … added words that the legislature did 

not intend to be added to the variant of the crime that was charged.” DB 29. 

He also argues that although his “objection did not focus on whether the 

court was correctly interpreting the statute,” he did object to adding that 

language, so he has “raised the issue as both preserved and plain error.” DB 

27. However, none of his statutory interpretation argument is preserved 

because he never specified at trial that his objection to adding the phrase 

“for the purpose of examination” was based on statutory interpretation. See 

State v. Dodds, 159 N.H. 239, 243–44 (2009) (holding that because Dodds 

did not specify at trial that his motion to dismiss was based on statutory 

interpretation, his statutory interpretation arguments were waived). 

Therefore, the only questions are whether the trial court erred in 

interpreting the statute, and whether the error was plain. The answer to both 

questions is no. 

 

A. The trial court did not err in interpreting the statute 

because produce means to show for the purpose of 

examination, and interpreting it to mean only show for a 

moment would lead to absurd and unjust results and 

undermine the purpose of the statutory scheme. 

This Court has never interpreted RSA 265:4, I(e). Thus, the 

resolution of the issue of whether the phrase “for the purpose of 

examination” applies to both variants of the offense requires statutory 
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interpretation, which is a question of law” that this Court “will review de 

novo.” State v. Lantagne, 165 N.H. 774, 777 (2013). 

[This Court will] first look to the language of the statute 

itself, and, if possible, construe [it] according to its plain and 

ordinary meaning. [This Court will] interpret legislative intent 

from the statute as written and will not consider what the 

legislature might have said or add language that the 

legislature did not see fit to include. [It will also] construe all 

parts of a statute together to effectuate its overall purpose and 

avoid an absurd or unjust result. Moreover, [this Court will] 

not consider words and phrases in isolation, but rather within 

the context of the statute as a whole. This enables [it] to better 

discern the legislature’s intent and to interpret statutory 

language in light of the policy or purpose sought to be 

advanced by the statutory scheme. 

State v. Maxfield, 167 N.H. 677, 679 (2015) (quotations and citations 

omitted). This Court will “construe the Criminal Code ‘according to the fair 

import of [its] terms and to promote justice.’” Lantagne, 165 N.H. at 777 

(quoting RSA 625:3 (2016)). 

The State does not dispute that the statute includes “two alternative 

versions of the actus reus, ‘to produce’ and ‘to permit such officer to take 

the license in hand ….’” DB 28 (ellipsis omitted) (quoting RSA 265:4, 

I(e)). However, the State does dispute that “for the purpose of examination” 

does not modify both versions,  DB 29, because interpreting the statute in 

that manner would lead to an absurd and unjust result and undermine the 

purpose of the statutory scheme. 

Under the defendant’s interpretation of the statute, a driver who 

permitted an officer to take his license in hand, but then took it back before 

the officer could examine it would be guilty of violating the statute, but a 



37 

 

driver who flashed his license for a second would not. That is “an absurd 

and unjust result,” so this Court will not interpret the statute in that manner. 

State v. Bulcroft, 166 N.H. 612, 614 (2014). 

Furthermore, contrary to the defendant’s claim, it does not make 

“sense that the legislature would require a driver either to produce a license, 

that is display or show it, or to allow the officer to demand in-hand 

possession of the license only for the purpose of examining it,” DB 29, 

because  producing a license for less time than is necessary for an officer to 

examine it serves absolutely no purpose. In fact, interpreting the “produce” 

variant in that manner would render it “a virtual nullity,” so this Court will 

not do so. Appeal of Wilson, 161 NH. 659, 664 (2011). 

Moreover, it is beyond dispute that the purpose of requiring a driver 

to have his “license upon his person or in the vehicle in some easily 

accessible place” and to “display the same on demand of and manually 

surrender the same into the hands of the demanding officer for the 

inspection thereof,” RSA 263:2 (2014), is to enable the officer to positively 

identify the driver and determine whether the license is valid. Displaying or 

producing a license for less time than is necessary for an officer to do so 

would completely undermine that purpose. Therefore, for all the foregoing 

reasons, the trial court did not err in interpreting the statute. 

i. Even if the trial court erred, the error could not 

have been plain because the defendant’s arguments 

turn upon an interpretation of the statute that this 

Court has never adopted. 

“When the law is not clear at the time of trial and remains unsettled 

at the time of appeal, a decision by the trial court cannot be plain error. 
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‘Plain’ as used in the plain error rule is synonymous with clear or, 

equivalently, obvious.” Pennock, 168 N.H. at 310. (quotations, citations, 

and parentheticals omitted). An error cannot be plain if the defendant’s 

argument “turns upon an interpretation of [a statute] that [this Court] has 

never adopted.” Depanphilis v. Maravelias, No. 2017-0139, order at 3 

(N.H. July 28, 2017) (non-precedential). 

Here, the defendant’s arguments turn upon an interpretation of RSA 

265:4, I(e) that this Court has never adopted, so any error by the trial court 

could not have been plain. Therefore, this Court must affirm the conviction. 
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CONCLUSION 

For the foregoing reasons, the State respectfully requests that this 

Honorable Court affirm the judgment below. 

The State requests a fifteen-minute oral argument. 

Respectfully submitted, 
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THE STATE OF NEW HAMPSHIRE

STATE OF NEW HAMPSHIRE

v.

Superior Court

JOSHUA SHAW

Docket No: 218-2018-CR-00365

SUPPLEMENT TO NOTICE OF DEFENSE OF JUSTIFICATION

NOW COJ\1ES theDefendant, Joshua Shaw, by and through counsel.and hereby submits
:

.... -·- .,__ -- -· - .

this Supplement to Notice ofDefense ofJustification pursuant to the Court's order dated June 5,

2018,

In support, the following is stated:

1. On May 15, 2018, the Defendant submitted a Notice ofDefense ofJustification giving

notice that he may rely on the defense ofjustification under the doctrines of physical

force in defense of self, defense of others, defense ofpremises, defense ofproperty, and

consent.

2. On May 18, 2018, the State filed an Objection, arguing that the Notice filed was

insufficient.

--··3_- The Coürt,-ó'ri Jurie s-;2oïs:-oñiered the Defendantto supplement its notfoë-to-ièlentifythe

conduct the defendant engaged in which he asserts forms the basis for each of the

defenses. As such, the Defendant provides the following supplementation of facts to

support his assertion ofjustification.

I. Applicable Facts

4. The Defendant and his girlfriend were stopped by a Salem Police Officer who suspected

he was operating after suspension due to a default in child support payments.
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5. The Defendant refused to hand the officer his license as he had recently cleared up the

default and reasonably believed that his license was no longer under suspension. The

Defendant then refused to exit the vehicle when told he was under arrest.

6. Multiple Salem Police Officers arrived as backup and the Defendant continued to re.fuse

to exit his vehicle.

7. Officers, without any warning or notice, then smashed the driver's side window of the

Defendant's vehicle, attempted to pull him through the broken window, and tased him

multiple times.TheDefendant held onto his steering wheel and allegedly kicked at thee/ -­

officers. The Defendant also allegedly removed a key, placed it between his fingers, and

began swinging at the officers. This formed the basis of the felony charge against the

Defendant.

8. Several officers also utilized their tasers, as well as further force to include striking the

Defendant's hands and side.

9. A video capturing portions of the incident was taken by the Defendant's girlfriend. The

State has copies of said video.

II. Defense ofSelf & Others

10. The Defendant's potential reliance on defense of self and others pursuant to RSA 627:4 is
- ...... - ? . . . - . , ··- ?- . - - - . . - . . - .. - . . -

grounded in the fact that he reasonably believed that the officers were mistaken and that

his license was not under suspension.

11. The Defendant reasonably believed it necessary to defend himselfand others against the

unlawful use of force displayed by the officers.
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12. Despite passively refusing to exit his vehicle, the officers, acting as aggressors, broke his

window and attempted to forcibly remove him (an individual weighing 280 pounds and

standing 6'2 tall) through the broken window.

13. Officers also struck and tased the Defendant multiple times contrary to the department's

own use of force procedures.

14. Thus the Defendant was justified in utilizing a reasonable amount of force in defending

himself and others from the officer's unreasonable escalation and illegal force.

III. Defense·of Premises

15. The State's Objection asserts that defense ofpremises is unavailable to the Defendant as

he was in a vehicle and not at a premises.

16. However, there is no definition of "premises" contained _within the justification statute

and there is zero indication that a vehicle cannot constitute premises.

17. RSA 627:7 states that "[a] person in possession or control ofpremises or a person who is

licensed or privileged to be thereon is justified in using non-deadly force upon another

when and to the extent that he reasonably believes it necessary to prevent or terminate the

commission ofa criminal trespass by such other in or upon such premises."

18. It is assumed, though not stated, that the State is asserting that premises generally means
- -- - - --- - - - - - . - - -

real property. RSA 627:9 provides a definition for "dwelling," which "means any

building, structure, vehicle, boat or other place adapted for overnight accommodation of

persons, or sections of any place similarly adapted." Presumably, had the legislature

meant for premises to be as narrow as the State appears to construe it, it would have used

the term dwelling in RSA 627:7.
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19. Further, RSA 627:8-a and 627:8-b use the term "premises" when referring to merchants

and county fairs. Again, there is nothing limiting "premises', to buildings, structures, or

other such real property.

20. RSA 635:2 states that "[a] person is guilty of criminal trespass if, knowing that he is not

licensed or privileged to do so, he enters or remains in anyplace." (emphasis added).

21. Here the officers were aware that the Defendant did not wish for them to enter his

vehicle, a place.

22. As such, tlie Defendant was justified in-using non-deadly force upon officers in their

attempt to trespass upon his property.

IV. Defense of Property

23. As stated above, officers purposely broke the window to the Defendant's vehicle. At

some later point, they also broke the passenger side window in order to remove the

Defendant's girlfriend from the vehicle.

24. The Defendant was justified in reasonably believing that his actions were necessary to

prevent further destruction to his property.

V. Consent

25. Under RSA 626:6, "[t]he consent of the victim to conduct constituting an offense is a
- " - ---- - -- - -

defense if such consent negatives an element of the offense of precludes the harm sought

to be prevented by the law defining the offense."

26. Here the officers consented to any physical contact through their actions, specifically

through breaking the window and attempting to remove the Defendant from his vehicle

by force.
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27. As the Defendant was attempting to defend himself from what he reasonably believed to

be unlawful force, the consent of the officers to the contact through their actions negates

the required element of recklessly engaging in conduct.

CERTIFICATE OF SERVICE ¡/
I hereby certify that a copy ?fJWforegoing will be sent to the

MeI7fuf
a:.- s,

the State via USPS on this -J-è
liayof June, 2018.

/ /
Jose 1 rieto

/
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