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SUMMARY OF THE ARGUMENT

Witlle I suomit thds orief and answer tae Court's gquestion in tne
arficmative, agreeing with tne State, I also assert thnat sovecsign Lanunity
Uots not necessarily operate to the penerit of tne State Prison, in
that the Luwnity dees not prevent tie Appellant, vsor any member of
tie Plaintifr-clussy from ovtaining relief thirough nabeas corpus.

As to sovereign ummunity, Apuellant's acgunents condense into three
goounds, wnien I assamble and address:

1. Appellant contends that the settlemsnt agreevent must pe

entorceaizle, despite sovereign lmmunity, Decause the state would

va dealing fraudulently if paomitted to caise the immunity now.

Z. Appellant also contends that the specific perfocmance mechanism

tor otner contracts must oe available in this watter since tie

contract aust Lz enforceable in state courts.
3. And tnen Appellant contends tnat sovereign immunity, it
applied, leaves no adequate resedy.

b A fourth matter is presented addressing some of toe ilaplica-

tions of any waiver of sovereign imnunity in tois wattec.
while 1 address the Court's question with particulac references to the
partios' arguments, tne relation to the Court's guestion is tocough

the third and fourta "clroumstances™ (f.e., o' and "d").
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ESTOPPEL - FRAUD

Underlying appellant's estoppel clalis 1s the assertion -rephrased-
that vcecause the agreement was tnat the contract provisions would be
enforceabls, they wust be encorceable. The assertion is misplaced urder
estoppel vecause tie State is not now saying Appellant cannot “seek
enfoccement ob any noncompliance issues.” Ad 5.

Comparanly, the “rraud” claims by Apsellunt are misplaced., Appellant
asserts that promissory [rawd was comsitted Lecause the State knew that
it would ralse sovereign imaunity - peesunably to thwart s.ecific perforuance
Clulms. AB 1-6 and 19-2i. However, the assertion assumes tast the pucely
civii procedure under RSA 491:3 was tne available and contesplated entorce-
ment mechanism in ZUUL. Viewing RSA 4Y1l:J and otner applicavle laws of
<UUL, RSA 022:52, 56 specially, indicates tnat 2SA 4Y1:5 would not nuve
served to any raasonaule degree as an enfoccement mecnenisu. 1o shoct,
tnat is because the prisoner seeking calief would have availed nlmself
(or herself) notaing of enducing wortih since RSA 624 would have pecmitted
the State to cecoul any losgses

In this matter it seems prudent to assume tnal tne pacties in 2ull
did not expect tinis Couct to nullify sovereisn lmuwunity in relation

Lo specitfic perfocmance demand introduced througn 254 491:4.




ENFCRCFABLE IN STATE COURTS

Appellant's pursuit of specific perfocaance in-general, cons afoul

of the logic undeclying tnis Court's ceasoning in Lambect v Lanvect,

9o ol 375 (19505, wWalle tae relationship between a cacegiver and the
recliplent discussed in Lambert is distinguishable as velng more intense
or ramilial, tne logic need not rail to ceach tne same concluzion. ihe
sodrt ceasoned that concaern-driven-caretaring  (ay words, not tne Court's)
could not errfectively ve compelled by an ocder for specific perforuance,

but tnat renedy need not stop tnere. CWnile specific percfommancs cannot

(w3

e granted, any cight to tn2 other rocms of eguitable relief need no

be rocveclosed.”’ Lambect, at 5377.
Appellant’s pucsult of specific perfocmance &s oeing of Constitutional
necessity or a conteactual obligstion falls on two fconts. Ficsi, tne

contractual o

date tnat the agreement be "enforceable Ly the courts
of the State of New Hampshice™ (AB 1, and intimated tarouzhout) doss
not pecessarily make specific periosmance the enforcement mechanisa.

indeed, since: specific verfomance was not available in 2001 cue to

sovereign Lamunilty, it could not legally nor logically e eniorcen

~!
~
L
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necnanism Lor the contract. Herper v Healthsource NoH., 180 s.0 770

(1996) states: “we will rot enforce a contract or contract term taat
contravenes public policy.”

Appellant Falls on the second front due to tne fact tnat dn ZW0ly
Pike now, lercimack County only nad one Superiuvr court with jucisdictioa

to eutertain ciaims undec RSA 45k:io, but the eniorcamsent claudse In the
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and thele clients, including tne vlaintifi-class, wmakes it improvavle

tnat suci people were ignocant of tioe singular Superior court available

=

Lor K54 451:8 clelns. Under haoeas cocpug, each sentencing court coul

be an enforcing court.
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ADEQUATE REMEDY

Ine Stute contends taat sppellant may oring a naw 42 UsCS 31983 action

to vindicate constitutional violations, and tuerefore tne application of

[

overeipn lmmunity to the suecific performancs sction doss not leave Apseliant
without adequate remecy. The contention laznores tne fact that Appellant's
Sentral issue is tne violation of & contract. dead in tne context of an
aciion ror specific perfoomance, Appellant's claims need not Lo sesn as olaiis
of unlitiguted constitutional vioiwtions.

since the Stute's argunent is not Likely to seevive tols Court's scrutiny,
L present what 1 velieve is thw corcrect - Limiced thougn it 1. - view o
Acpellant's cluim that constitutionsl violations regulre adequate remedy,

ana specific pecformance under RSA 4%1:8 in particular.  From thne outse .

T

Wow v worthegy £.R., o7 [LH. L (1686) and sinilar cases makes it clear tact

adequate cemedy is coquired.  [he oroper avenue is the issue.

477 (1994) curs 42 USCR §1Y%8% actions whiza

. M

[

Hec< v Humpheey, Sla U,

Sall iutu yrestion the validity of wineclying seatence.  Laaman v Helgenoe,

@27 £.Supp 25 (Lvi7), tae civil rigats action uierlying the settlensic
dapfeanieit aece, was founged on state and fedegal constiru
addressing cruel punishmosit.  Ine settlement azresuent sel forth corrective
Steps uecessuacy to end tnose constituticnal vielations, to cesirase tais
Couct’s Amizus Announcement, PR 4o New Haugsoice Const. Part [, Act. 35
states: Mo Magistoate, or Coust of Law, shall...inrilet cruel or wnoseal

grificantly - vosdecing on awglcal - accooatic

dogutent, Appellant's clains would run afocl of Hesk, supca.



Appellant would be even more pressed to avoid running afoul of Heck
in a state court action where tne Court would be aware of the distinction
between the state and federal constitutions on the point. That is, while
the federal constitution's prohibition is of general application, the state
constitution places the onus of responsibility for cruel punishment squarely
upon toe imposing court. Thus, the proper and straight-forward presentation
of Appellant's claimsg, factual and contractual, would place the matters at
the heart of this specific-performance litigation within the jurisprudence
of habeas corpus. And consequently, Appellant is not left without adequate

renedy,
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OBLIGATION OF CONTRACIS / REIROSPECTIVE LAWS

ine State's prociivity for awaiting, permitting, and necessitating judicial
intervention in matters that are pradominantly legislative, as in, e.g.,

Mercill v Manchester, 114 d.H. 722 (1974), Duquette v warden, 154 N.H. 737

(2007}, and tne cuccent case -- which entails both the enforcemant of & contract
to wilch the State is a party and the possiole modification of sovereign
liinity =- should not be pern éltted to act as a pypass of the pronhibitio
agalnst legisiative interference in the obligation of contracts {(U.S. Const.
act. 1§ 10, cl. 1), and retrospective laws (H.H. Const. Parct 1, act. 23).
Put ancther way, tie legislatuce should not be able/alicwed to have this
Court do so in the legislatures stead.

Wnile not asserting any perceived legal wrongs based upon established
precedent, Rent v Gray, 53 N.ib. 576 (1873) iz offered as a guide of reasoning.

i3

Lent, at 375, condenned gpplication of a law thut would “operate as a substan-
tial creation of a new sult that could be maintained, in slace of an old

one thet could not.”  Of course, tnece is a large differance between the

Court removing an ilmpediment and toe legislature doing so. But that diffecence
thins wien toe Court is acting as pcoxy (even if a proxy from necessityy,

i

ancd 1t disappears when the legislature permits ‘necessity” to ascise repeatedly.
“The test given by the DLLL of rights is, not tne distinction between
clgint aid cenedy, but tne distinction petween cignt and wiong.'  Keat, at Seu.

I this Court allows specific performance claims against tas State under

RSA 491:8, tne restrictions of Springer v Huagertfosd, 10U NGH. 503 {1957),

would make thils "new suit” (Kent, supra) anotner nurdle foc prospective litizants.

[

\ Habeas is only avallable when “otner remedies are inade Guate or ineflective
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CONCLUSION
I answer tne guestion presested Ly tnis Court in its solicita-
tion for auicus briefs in tne affimnative, and hope 1 nave dooe
this cignt.
AND CLOSING

[, Darcin Pactlow, hereoy certity toat the word count for

thiz priet 1s substantially telow the nunber pacmitte

oy tols
Court's solicitation, and further cectify tnat a copy of tais

orief will oe walled, postage prepald, to counsel for tne State at:

Gosdon J. Mactionald, Attocney Senecal
Jirize of tne Attooney General

33 Capitol Stry -
Concord, Nd o U5301 o

April 2, 2u2s A O
i)

JArrin fartlow

o R e o g
Ron=Attorney, Anicus




