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ISSUES PRESENTED 
 

1. Whether the Wetlands Council acted unlawfully and beyond its authority when it 

overruled or otherwise refused to follow the Hearing Officer’s ruling made 

pursuant RSA 21-M:3.  A114-20. 

 
2. Whether the Wetlands Council, assuming arguendo that it had the authority to 

refuse to follow the Hearing Officer’s ruling, unlawfully interpreted RSA 483-

B:11 and incorrectly applied it to the new structure.  A114-20. 

 
3. Whether the Wetlands Council unlawfully found that the Department of 

Environmental Services “is required to make a reasonable effort to consider all 

statutory avenues and possible waivers to resolve a dispute.”  Supp. 63-68; A114-

20. 

 
4. Whether the Wetlands Council acted unlawfully or clearly unreasonably with 

respect to its findings of height and the Department of Environmental Services’ 

methodology for measuring height.  A114-20. 
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STATEMENT OF THE LAW AND FACTS1 

A. The Shoreland Water Quality Protection Act 

RSA 483-B:17, IV of the Shoreland Water Quality Protection Act (“Shoreland 

Act”) allows the Department of Environmental Services (“Department”) to make rules 

regulating small accessory structures in the protected shoreland.  RSA 483-B:17, IV.  

Pursuant to this section, the Department enacted New Hampshire Administrative Rule, 

Env-Wq 1405.03, which restricts accessory structures to 12 feet in height.  An applicant 

may repair or replace an accessory structure without submitting a full application to the 

Department if the intended work meets the requirements of RSA 483-B:5-b. RSA 483-

B:5-b, I(a).  In such cases, the applicant need only file a permit by notification (“PBN”) 

with the Department before commencing work.  Id.  PBNs are not permits issued by the 

Department.  Rather, the PBN process allows a project proponent to issue its own permit 

and simply notify the Department.  Id.  The PBN process is meant to provide an efficient 

approval process for simple projects.  The Department issues a document acknowledging 

receipt and completeness of the PBN.  RSA 483-B:5-b, V(d).    

If the Department learns that the project has violated the Shoreland Act or its 

attendant administrative rules—such as the height restriction for accessory structures—

the Department may issue an administrative order requiring corrective action.  RSA 483-

B:5, V.  The person subject to an order may appeal it to the Wetlands Council.  RSA 21-

O:14, I-a.  Pursuant to RSA 21-M:3, during an appeal to the Wetlands Council the 

Hearing Officer decides all questions of law and, after deliberating with the council 

members, decides all mixed questions of law and fact. RSA 21-M:3, IX (e), (d).  The 

Council makes findings of fact for the Hearing Officer to adopt; however, the Hearing 

Officer can reject any finding of the Council that is without evidentiary support.  RSA 

                                                 
1 Citations to the record are as follows: 
“A” refers to the Appendix provided with this brief; 
“Supp.” refers to the supplemental documents included herein; 
“H” refers to the Hearing transcript; 
“Del. Tr.” refers to the June 12, 2018 deliberations transcript; 
“Rec.Tr” refers to the October 9, 2018 reconsideration deliberation transcript. 
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21-M:3, IX (c).  The Hearing Officer also drafts and issues all decisions.  RSA 21-M:3, 

IX (f).   

RSA 483-B:11 of the Shoreland Act governs nonconforming structures located 

within the protected shoreland.  RSA 483-B:11 allows the footprint of a grandfathered 

nonconforming structure to be expanded if the structure is made more nearly conforming 

than the existing structure.  RSA 483-B:11, I.  Department rules set forth the method by 

which an applicant can request permission under RSA 483-B:11 to expand a 

nonconforming structure.  N.H. Admin. R., Env-Wq 1408.05.  Work on a nonconforming 

structure cannot be commenced by simply filing a PBN; changes to nonconforming 

structures require the filing of a standard permit.  Id. 

B. The Corrs’ Violation of the 12-foot Height Restriction for Accessory 
Structures 

 
This case involves property along Lake Winnipesaukee owned by Bryan and 

Linda Corr.  A10.  Up until 2016, the Corrs’ property featured a waterfront accessory 

structure (boathouse) measured by the Corrs’ own consultant to be 17 feet tall at its 

highest point.  Supp. 50, #28; A3-9.  In reality, only the first couple feet of the structure 

reached such a height.  The remainder of the structure was dug into the bank and was, 

therefore, considerably shorter.  See photographs at A130. 

The Corrs submitted a PBN claiming that they intended to replace the structure 

with one having the “EXACT LOCATION AND HEIGHT.”  Supp. 37 (capitalization 

original).  The Corrs later submitted a second PBN without any specific reference to 

height.  A57-63.  The second PBN did, however, reference the prior PBN stating:  “A 

PREVIOUS WETLANDS APPROVAL WAS GRANTED (FILE #2016-00009) TO 

REPLACE THE STRUCTURE IN KIND. THIS APPLICATION IS TO REPLACE THE 

STRUCTURE BY MOVING BACK 10' AS A RESULT OF A VARIANCE GRANTED 

BY THE MOULTONBOROUGH ZBA.”  Supp. 38 (capitalization original); A57.  In 

2016 or early 2017, the Corrs began construction of an accessory structure that was 

approximately 27 feet high.  A6.  Within weeks of learning that a building was being 

constructed to more than the maximum height allowed by rule and to more than the 
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existing grandfathered height, the Department informed the Corrs and asked them to stop 

and fix the problem.  A6-7.  The Corrs refused.  Id. 

The Department then issued Administrative Order No. 17-028 WD 

(“Administrative Order”).  A3-9.  The Administrative Order did not find that the Corrs’ 

new structure, by exceeding the height of the original structure, had lost its grandfathered 

status.  Id.  Had the Department determined that the Corrs’ reconstruction to a greater 

height resulted in the effective abandonment of their old structure in favor of a new one, 

the Administrative Order arguably could have required complete removal.  Lawlor v. 

Town of Salem, 116 N.H. 61, 63 (1976).  The Administrative Order also did not require 

the Corrs to reduce the size of the structure by a specified number of feet.  A3-9.  Instead, 

the Administrative Order simply required the Corrs to make the new structure match the 

height of the previously grandfathered structure. A8.  The height specified had been 

provided by the Corrs.  A6-7; A124-125.  The Corrs appealed to the Wetlands Council. 

A10-33. 

C. Hearing Officer’s Dismissal Order 

As noted by the Hearing Officer, the Corrs’ Notice of Appeal contained four 

claims:  

Appellants in their Appeal, raise four alternative arguments that DES acted 
unlawfully or unreasonably in issuing the AO: (1) DES lacks statutory 
authority to regulate the height of buildings within the protected shore land; 
and even if such authority exists, the lack of a standard for determining the 
height of a building renders that authority unenforceable. Appeal, para. 51, 
63; (2) DES may only regulate “small” accessory structures, and the subject 
boathouse, which measures 18 feet wide by 38 feet long, is not a “small” 
accessory structure. Appeal, para. 69; (3) DES lacks authority to regulate the 
size and placement of “small accessory structures.” Appeal, para. 78; and (4) 
the Order is unlawful and\or unreasonable as DES should have applied the 
vested rights exemption or granted a waiver of the rules. Appeal, para 87, 94. 
 

Supp. 39.  As shown above, the first basis for appeal contained two parts: first, an 

assertion that the Department lacked the ability to regulate height and, second, an 

assertion that even if such authority existed, the lack of a standard measurement 

methodology rendered the whole concept of height restrictions “unenforceable.”  A10-33.  
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The appeal did not assert that the Corrs disputed that their structure was at most 17 feet 

tall prior to reconstruction or that, under any methodology, it was much taller after 

reconstruction.  A10-33.  

The Department filed a motion to dismiss the appeal, arguing that the Department 

can, in fact, regulate the height of accessory structures such as the Corrs’ boathouse and 

that, despite the Corr’s attempt to support its claims using RSA 483-B:11, the 

Department’s Administrative Order was consistent with RSA 483-B:11 as a matter of 

law.  A64-96.  The Hearing Officer ruled on the motion on April 11, 2018 (“Dismissal 

Order”).  Supp. 37-43.  The Hearing Officer first properly held that none of the relevant 

facts related to height – i.e., that the grandfathered structure was 17 feet high and that the 

new structure was substantially higher – were in dispute.  Supp. 39 (“Here there is no 

dispute regarding the relevant facts summarized above”);  See also Supp.50-51, #19-38 

(showing that the Council also found these facts undisputed). 

The Hearing Officer also held that “[a]s a threshold matter, Appellants’ boathouse 

meets the definition of an ‘accessory structure’ within the meaning of RSA 483:B:4, II.”  

Supp. 39.  He then ruled that the Department could regulate the height of accessory 

structures: 

Both the common understanding of the term “size” as well as the history of 
the regulation surviving several readoption proceedings before JLCAR are 
sufficient to conclude that DES may lawfully regulate the size of shorefront 
accessory structures, including the height of such structures. 
 

Supp. 41.   

The Corrs had raised RSA 483-B:11 to bolster their argument that the Department 

lacked the ability regulate height. A17.  The Corrs had not submitted a request for a 

permit under RSA 483-B:11 and Env-Wq. 1408.05; instead, their argument simply 

claimed that the Department’s height restriction was fundamentally inconsistent with 

RSA 483-B:11. A14-19.  In response, the hearing officer summarized the Corrs’ 

argument as follows: 

Appellants argue that adding the twelve-foot maximum height requirement 
of Env-Wq 1405.03(b)(1) to the body of law pertaining to shoreland 
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development and protection conflicts with RSA 483-B because, in part, it 
would mean that “a nonconforming structure, which also happens to be a 
small accessory structure, could not be replaced in kind even if it satisfied ... 
[RSA 483-B:11] if it also increased the height of the structure.”  Objection, 
at para. 27.  The original boathouse was seventeen feet tall according to 
Appellants. 
 

Supp. 42.  The Hearing Officer rejected this argument, finding that, under the 

Department’s interpretation of its rules “in kind” simply means “the same”; therefore, the 

Corrs could have built a structure that was 17 feet tall even though it exceeded the 12-

foot height restriction.  Id.  Therefore, the Department’s interpretation of its rules was 

reasonable.  Id. 

The Corrs’ final argument, in their objection to the State’s motion to dismiss, 

related to reconstruction under RSA 483-B:11.  The Corrs argued that the Administrative 

Order is inconsistent with RSA 483-B:11 because that statute does not specifically 

reference height.  A17.  The Corr’s argument suggested that since RSA 483-B:11 does 

not reference height that they should be allowed to keep the expanded height of their 

rebuilt structure.  The Corrs maintained this argument even though they had never 

requested permission to expand under RSA 483-B:11, and even though they had only 

submitted a PBN whereas the rules require submittal of a full permit application for such 

expansions.  See N.H. Admin. R. Env-Wq. 1408.05.  The Hearing Officer both 

summarized the Corr’s argument and disposed of the issue as follows: 

Appellants observe that in certain circumstances a grandfathered 
nonconforming structure may be expanded beyond its original size within 
the waterfront buffer. Env-Wq 1408.05.  And they argue that their project 
should be entitled to this relief. Env-Wq 1408.05 (c) (1) and (2), however, 
provide that any such expansion must be “more nearly conforming than the 
existing structure” and “will provide at least the same degree of protection to 
the public waters.”  Appellants’ project does not satisfy these conditions 
because, as the State argues, relocating the structure ten feet away from the 
shoreline does make it more conforming to shoreland protection rules than 
its predecessor; however, increasing the height of the structure from 
seventeen feet to twenty-seven feet makes it less conforming within the 
meaning of RSA 482-B:11.  In fact, DES was willing to permit Appellants’ 
expanded project at the new location as it would be more nearly conforming 
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than its predecessor, provided it maintained the seventeen-foot maximum 
height dimension. Motion, at 11. 
 

Supp. 42-43 (emphasis added).  In other words, the order found that RSA 483-B:11 

allows a grandfathered nonconforming structure to be expanded only if it is “more nearly 

conforming.”  It does not allow a project to be more nearly conforming in one respect and 

less conforming in other respects.2   

The Hearing Officer then applied this interpretation to the undisputed facts of the 

case, 3 noting that the Corrs’ structure had gone from an already nonconforming height of 

17 feet, to a much greater height of approximately 27 feet.  Supp. 42-43.  Consequently, 

he found that the “Appellants’ project does not satisfy these conditions,” meaning the 

requirements of RSA 483-B:11 as further explained in the administrative rules.  Supp. 43.  

In other words, even if the Corrs had applied for relief under RSA 483-B:11, and done so 

properly, on the undisputed facts, the request would have been properly denied.  This 

ruling was final and conclusive. 

The Dismissal Order left only three issues for appeal: 

Appellants raise an issue whether DES’s methodology used to measure 
height in this case is arbitrary and subject to unfettered discretion. Appeal, at 
para. 66. There does not appear to be any evidence in the file explaining how 

                                                 
2 There are many rules that a grandfathered structure may violate and, thereby, be considered 
“nonconforming.”  Specifically, an accessory structure: 

• Must not exceed 12 feet in height (Env-Wq 1405.03); 
• Must be no larger than 1.5 square feet per linear foot of shoreline (Env-Wq 1405.03); 
• Cannot result in a violation of the point score for calculating area of vegetative cover 

found in RSA 483-B:9, V(a)(2) (Env-Wq 1405.03);  
• Must be set back at least 20 feet from the reference line (shoreline) (Env-Wq 1405.04); 

and, 
• Cannot be constructed on land having greater than a 25% slope (Env-Wq 1405.05). 

A structure that is nonconforming with respect to any one of these rules may be expanded, but it 
may still only be expanded consistent with the other rules. 
 
3 Although the Council undertakes most fact-finding tasks, the Hearing Officer need not accept 
any finding of the Council “without evidentiary support” and may rule on undisputed facts as a 
matter of law.  In any event, the Council itself eventually found these facts to be true.  Supp.50-
51, #19-38. 
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DES does employ this methodology, and given its factual nature, the Council 
should rule on this issue after a hearing. Similarly, factual issues pertain to 
Appellants’ assertions that they were entitled to a so-called “vested rights” 
determination under Env-Wq 1406.03(c) or a waiver of the regulations under 
Env-Wq 1409.01. Appeal, section D. The State contests these arguments. A 
hearing on these issues is scheduled for May 8, 2018. 
 

Supp. 43 (emphasis added).  The Hearing Officer, alone, issued the Dismissal Order.  Id.  

The Corrs did not ask for reconsideration of the Dismissal Order.  The Hearing 

Officer never reconsidered, overruled, or vacated the Dismissal Order.   

D. The Wetlands Council Hearing and Order 

On May 8, 2018, the Wetlands Council held a hearing on the Corr’s appeal.  At 

the hearing, both parties understandably focused on the three issues remaining in the 

appeal following the Dismissal Order.  Supp. 46.  Although the Corrs attempted to revive 

their argument regarding the Department’s authority to regulate height in their opening 

statement, the Corr’s attorney admitted that those issues were previously dismissed by the 

Hearing Officer. H11-12. 

Following close of the evidence, the Council engaged in deliberations on June 12, 

2018, see Del. Tr., and issued a written decision on August 6, 2018, see Decision and 

Order on Petition for Appeal (“Hearing Order”)(Supp. 44-62).  In its order, the Wetlands 

Council erroneously ignored the Hearing Officer’s ruling on the ability of the Department 

to regulate height, and also engaged in an analysis that it recognized had not been 

advanced by anyone.  The Hearing Order states:   

The Appellants’ testimony was similarly focused on issues pertaining to 
regulation of accessory structures within the setback. 
 
However, after reviewing the testimony and documentation offered in the 
record and at the hearing, the Council’s deliberations focused on the concept 
that once the new structure was relocated further back from the reference line 
than the original boathouse, it should be treated as a “nonconforming 
structure” within the meaning of RSA 483-B:4, XI-d rather than an 
“accessory structure” and subject to different rules. ... RSA 483-B:11, II 
describes a “more nearly conforming structure” as one that involves 
“alteration of the location or size of the existing footprints, or redevelopment 
of the existing conditions of the property, such that the structures or the 
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property are brought into greater conformity with the design standards of this 
chapter.” This can be accomplished by various means, including “enhancing 
stormwater management” and adding “infiltration areas and landscaping.” 
 
The Council noted that Appellants’ new design was located 10’ further away 
from the shorefront and design details specified stormwater management 
features not present at the original boathouse. Thus, it was possible in their 
opinion that the new nonconforming structure would qualify as a “more 
nearly conforming structure.” Because there are no statutory or regulatory 
rules addressing the height of such a nonconforming structure, as compared 
with the 12’ height restriction on “accessory structures”, the Council 
determined that the Order should be remanded to the Department for its 
consideration of the new structure’s compliance with the nonconforming 
structure rules of RSA 483-B:l l, I and II. 
 

Supp. 46-47.  In short, the Council’s decision directly conflicted with the Hearing 

Officer’s legal rulings that, based on the undisputed facts in the case, the Corrs’ structure 

was an “accessory structure,” that RSA 483-B:11 does not allow a nonconforming 

structure to become more nonconforming, and that the “Appellants’ project does not 

satisfy the[] conditions [of RSA 483-B:11 as explained in the rules].”  Supp. 43.  

 E. The Wetlands Council’s Reconsideration Order 

The Department filed a motion for reconsideration, arguing, among other things, 

that the Council erred both because it engaged in statutory interpretation, a task reserved 

for the Hearing Officer, and because it did so in a way that directly contradicted the 

Hearing Officer’s prior decision.  A114-20.  The Department also asserted that the 

Wetlands Council had not decided any of the three issues actually before it.  Id.  The 

Corrs’ objected.  A121-23. 

The Council deliberated on the motion on October 9, 2018, see Rec. Tr., and 

issued a written decision on October 23, 2018, denying the Department’s motion for 

reconsideration.  Supp. 63-68.  Even though this involved a purely legal issue, the 

Council concluded that the applicability of RSA 483-B:11 to the Corrs’ structure was a 

mixed question of law and fact, that it rather than the Hearing Officer decided such issues 

and that it was not estopped by the Hearing Officer’s Dismissal Order.  Supp. 65-66.  The 

Council further found that a portion of its prior order specifically finding that a 
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nonconforming accessory structure was not an accessory structure was merely “inexact.”  

Supp. 66.4  

Finally, the Council claimed to “restate” its prior reasoning, although that 

reasoning had now been somewhat reimagined.  Id.  It held essentially that RSA 483-

B:11 allowed for a balancing of pros and cons irrespective of whether aspects of a project 

had become more nonconforming or, presumably, whether aspects that originally had 

been conforming became nonconforming for the first time.  Supp. 65-67.  In other words, 

it stated that a structure could become more nonconforming with respect to height if it 

became more conforming in other ways – a decision squarely at odds with the Dismissal 

Order.5    

The order on reconsideration (“Reconsideration Order”), for the first time, asserted 

that height was also not “a design standard of this chapter” as described in RSA 483-

B:11, II which describes what it means for a structure to be “more nearly conforming.”  

Supp. 66.  The Council then made the purely legal ruling that “design standards” refers 

only to those requirements found in section 9 of the Shoreland Act.  Id.  However, section 

9 is not labeled “design standards,” and nothing indicates the term is so limited.  There is 

no reason to believe that design standards validly enacted pursuant to the chapter are not 

also considered “design standards of [the] chapter.”  Id.  More importantly, this ruling 

                                                 
4 The Council and Hearing Officer appeared to abide by RSA 21-M:3, IX(f) which requires the 
Hearing Officer to “Prepare and issue all written decisions” for the first two decisions as only the 
Hearing Officer signed and apparently drafted these documents.  The Reconsideration Order, 
however, appears to have been drafted by the Chair, was signed by both, and may reflect a more 
pervasive problem.  Supp.68; see also Rec.Tr. 4 (CHIP KIMBALL [Chair]:  “It’s not even clear 
who really writes this.  I started writing it so I don’t know, maybe I’m …  DAVID CONLEY 
[Hearing Officer]: “Maybe I’ll, Maybe I’ll let you do that.”  CHIP KIMBALL: Yeah, we did it 
with Claussen, [ph.] we did it with one or two others….”).   
5 As a further oddity, the Council added, for the first time, that the “department failed to consider 
that by moving the building back from shore 10 feet, the building is … more nearly conforming 
to RSA 482-A [the Wetlands Act], having been moved out of RSA 482-A jurisdiction.”  Supp. 
66.  This statement on being more conforming under the Wetlands Act is both non-sequitur and 
wrong for at least two reasons: first, RSA 483-B only refers to compliance with “design 
standards of this chapter” which is the Shoreland Act not the Wetlands Act, and second, the 
project was only nonconforming under RSA 482-A with regard to its abutting property line 
setback, an element unchanged in the relocated, rebuilt structure at issue. 
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simply found a new way to assert that the Department’s height requirement did not apply 

at all whereas the Hearing Officer’s ruling already found that it did.   

The Reconsideration Order also took up the three issues that actually were the 

subject of the hearing but were never considered.  The Council: (1) determined that the 

Department’s methodology for measuring height was unreasonable, notwithstanding that 

it consistently applied a commonly accepted method, because other possible methods 

existed; (2) denied the Corrs’ claim regarding a waiver; and (3) denied the Corrs’ claims 

regarding vested rights.  Supp. 67-68. 

The Reconsideration Order also included, for the first time, a directive regarding 

the Department’s approach to settlement – a topic outside of both the Notice of Appeal 

and the Council’s authority – holding that “in a situation like this, DES is required to 

make a reasonable effort to consider all statutory avenues and possible waivers to resolve 

the dispute.”  Supp. 68 (emphasis added).   

Unfortunately, the Council’s order provided no definitive outcome.  The Hearing 

Order and Reconsideration Order merely remanded the case to the Department to 

determine whether other aspects of the project offset the increase in nonconforming 

height (or perhaps, to ignore height altogether).  Supp. 44-62; Supp. 63-68.  At the same 

time, the Dismissal Order held that this analysis cannot occur.  Supp. 37-43.  Both are 

final orders on the merits.  See Jenks v. Menard, 145 N.H. 236, 239 (2000).  Therefore, 

the Council process, one that lasted for 11 months, left the Department in the impossible 

position of having to abide by two conflicting final orders from the same adjudicatory 

body.6   

In short, a hearing that was supposed to be dedicated solely to examining three 

specific issues identified in the Dismissal Order—(1) the Department’s methodology for 

measuring height; (2) whether the Corrs should have received a rule waiver (one that they 

never requested); and (3) whether vested rights precluded application of the statute and 

                                                 
6 Although they may disagree, this result is also to the detriment of the Corrs.  The Corrs have 
not received permission for their structure and have no idea what the Department may do on 
remand.   
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rules—morphed into one that once again included whether the Department could measure 

height.  The resulting Hearing Order then addressed none of those issues, instead 

engaging in statutory interpretation in a way that directly contradicted the Dismissal 

Order.  On reconsideration, the Council and Hearing Officer combined to further abandon 

the Dismissal Order, to make unsupported findings, and to create rulings outside of the 

Wetlands Council’s jurisdiction. 

This appeal followed.   
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SUMMARY OF THE ARGUMENT 

The Hearing Officer originally determined as a matter of law that:   

• the Corrs’ structure was an accessory structure; 

• the Department had the authority to promulgate rules restricting the height of such 
accessory structures; 

• the Shoreland Act does not allow the expansion of nonconforming accessory 
structures in a way that renders the structure more nonconforming with respect to 
height; and, 

• because it had become more nonconforming with respect to height, the Corrs’ 
structure did not meet the requirements of RSA 483-B:11. 
 

This was a final decision on the merits with respect to those issues.  The Wetlands 

Council then unlawfully overturned the decision of the Hearing Officer.   

Pursuant to RSA 21-M:3: The Hearing Officer (1) may adopt the finding of facts 

of the Wetlands Council if such findings have evidentiary support, (2) must deliberate 

with the Council and then make decisions on all mixed questions of law and fact, and (3) 

must solely make all rulings of law including the interpretation of statutes. Whether the 

Shoreland Act allows nonconforming accessory structures to become more 

nonconforming is purely a legal issue and must be decided by the Hearing Officer.  Even 

mixed questions of law and fact are ultimately still disposed of by the Hearing Officer.  

In any event, no issue is subject to determination by both the Hearing Officer and the 

Council.  By usurping the authority of the Hearing Officer, even with his seeming 

acquiescence, the Wetlands Council demanded that the Department review a permit 

application that was never submitted and do so in contravention of an order that had 

already disposed of the issue.   

 In addition, the Wetlands Council made an unsupportable finding with respect to 

the Department’s methodology for measuring height and waded into the Department’s 

settlement process, an area well outside of its jurisdiction.  
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ARGUMENT 

I. STANDARD OF REVIEW 

This Court’s standard of review of a Wetlands Council decision is set forth in RSA 

541:13 (2019).  “The petitioners have the burden of demonstrating that the Wetlands 

Council’s decision was ‘clearly unreasonable or unlawful.’”  Appeal of Lake Sunapee 

Protective Ass’n, 165 N.H. 119, 124 (2013) (citing RSA 541:13).  However, this Court 

may also reverse the decision of the Wetlands Council for “errors of law.”  Id.  This 

Court “review[s] questions of law de novo.”  Randall v. Abounaja, 164 N.H. 506, 508 

(2013).  Further, this Court “will not overturn [a] trial court’s ruling on a mixed question 

unless it is clearly erroneous.”  Poland v. Twomey, 156 N.H. 412, 414 (2007).  “If, 

however, [a] court misapplies the law to its factual findings, [the Court will] review the 

matter independently under a plain error standard.” Id.   

II. THE WETLANDS COUNCIL’S FINAL ORDER IS UNLAWFUL 
BECAUSE IT OVERRULES THE DECISION OF THE HEARING 
OFFICER ON QUESTIONS OF LAW. 

 
     For the reasons discussed above, the Department filed a motion to dismiss the 

appeal asserting that the Department could, in fact, regulate height. A68-73.  The motion 

argued, among other things, that although the Corrs’ project had become more 

conforming in one respect (setback), it had become more nonconforming in another 

respect (height). A73-74.  The Department argued that RSA 483-B:11 does not permit 

structures to become more nonconforming. Id.  Instead, the section allows 

nonconforming structures to be expanded within the limits applicable to all accessory 

structures such as those set forth in Env-Wq 1405.03, .04, and .05.  In any event, the 

Corrs never filed an application requesting relief under RSA 483-B:11.   

On April 11, 2018, the Hearing Officer partially granted the Department’s motion 

holding that: 

• the Corrs’ original grandfathered nonconforming structure was 17 feet high and 
the new structure was substantially higher (Supp. 37-43); 

• the “Appellants’ boathouse meets the definition of an ‘accessory structure’ within 
the meaning of RSA 483-B:4, II” (Supp. 37-43); 
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• the Department can regulate the height of accessory structures (Supp. 37-43); 

• RSA 483-B:11 does not permit a nonconforming structure to be reconstructed in a 
way that is more conforming in one respect if it is more nonconforming in another 
(Supp. 37-43); and, 

• the Corrs’ structure did not satisfy the requirements of RSA 483-B:11 (Supp. 37-
43). 

 
The Hearing Officer’s concluded: 

Env-Wq 1408.05 (c) (1) and (2) … provide that any … expansion must be 
“more nearly conforming than the existing structure” and “will provide at 
least the same degree of protection to the public waters.”  Appellants’ 
project does not satisfy these conditions because, as the State argues, 
relocating the structure ten feet away from the shoreline does make it more 
conforming to shoreland protection rules than its predecessor; however, 
increasing the height of the structure from seventeen feet to twenty-seven 
feet makes it less conforming within the meaning of RSA 48[3]-B:11.   
 

Supp. 43 (emphasis added).  In other words, the Dismissal Order construes RSA 483-

B:11 as allowing a grandfathered nonconforming structure to be expanded only if 

alterations result in a structure that is “more nearly conforming.” The Dismissal Order 

determined that RSA 483-B:11 does not allow a project to be more nearly conforming in 

one respect and less conforming in other respects. Supp. 43.  

So that there could be no confusion, the Dismissal Order specified the only three 

issues left in the appeal: 

• The methodology the Department used to measure height; 

• Whether the Corrs were entitled to a “so-called ‘vested rights’ 
determination under Env-Wq 1406.03 (c)”; and, 

• Whether the Corrs were entitled to a waiver of the regulations under Env-
Wq 1409.01.  

 
Supp. 43 (emphasis added) (internal citations omitted).  None of these three issues have 

any connection to RSA 483-B:11.7   

                                                 
7 A “‘vested rights’ determination under Env-Wq 1406.03” is separate from the analysis under 
RSA 483-B:11. N.H. Admin. Rule Env-Wq 1406.03.  “Waivers” under Env-Wq 1409.01 deal 
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The justification for the rulings in the Dismissal Order are set forth below in 

subsequent sections.  At present, this Court need only note that the Hearing Officer 

found, as a matter of law and upon application of undisputed facts, that the Corrs’ 

accessory structure did not qualify for relief under RSA 483-B:11 because it had become 

more nonconforming with respect to height.  The Corrs did not ask for reconsideration of 

the Dismissal Order.  The Hearing Officer never reconsidered, overruled, or vacated the 

Dismissal Order.   

After the hearing, however, the Wetlands Council ignored the Dismissal Order.  

Instead of focusing on the remaining issues, the Hearing Order “focused on the concept 

that once the new structure was relocated further back from the reference line than the 

original boathouse, it should be treated as a ‘nonconforming structure’ within the 

meaning of RSA 483-B:4, XI-d rather than an ‘accessory structure’ and subject to 

different rules.”  Supp. 46.  The Wetlands Council, therefore, in direct contravention of 

the Dismissal Order found that “it was possible in their opinion that the new 

nonconforming structure would qualify as a ‘more nearly conforming structure’” under 

RSA 483-B:11.  Supp. 47.  Despite the Dismissal Order’s ruling that regulations 

regarding height applied to the Corrs’ structure, the Wetlands Council further found that 

“there are no statutory or regulatory rules addressing the height of [] a nonconforming 

[accessory structure].”  Id.  In other words, the Wetlands Council found that, whereas a 

fully conforming structure was subject to size restrictions, a nonconforming structure 

could be reconstructed without limits.  The result was a remand “to the Department for its 

consideration of the new structure’s compliance with the nonconforming structure rules 

of RSA 483-B:11, I and II.”  Id. 

The Council’s decision thereby abandoned, sua sponte, the Hearing Officer’s legal 

ruling that the Corrs’ structure was an “accessory structure,” that RSA 483-B:11 does not 

allow a nonconforming structure to become more nonconforming, and the conclusive 

finding that the “Appellants’ project does not satisfy the[] conditions [of RSA 483-B:11 

                                                 
with a specific provision in RSA 483-B:9, not RSA 483-B:11. N.H. Admin. Rule Env-Wq 
1409.01.  Eventually, the Corrs lost on both of these issues.  
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as explained in the rules].”  Supp. 43.  Instead, it both held the opposite and asserted, 

contrary to the Dismissal Order, that a nonconforming accessory structure is no longer an 

accessory structure at all.  Supp. 44-47.  

On reconsideration, rather than correcting the problems noted above, the Council 

ignored both the Dismissal Order and its own prior ruling.  To accomplish this, it first 

mischaracterized the Department’s motion as a “mixed question of law and fact,” even 

though it rested squarely on an interpretation of RSA 483-B:11 and on the procedural 

claim that the council members cannot overrule the Hearing Officer.  Supp. 65. 

The council members then took it upon themselves to decide the “application of 

law to the facts.”  Supp. 65-66.  However, RSA 21-M:3 establishes the roles of council 

members and the Hearing Officer, stating: 

IX. When designated as the hearing officer for a particular appeal, the hearing 

officer shall:  

(c) Adopt all findings of fact made by the council except to the extent 
any such finding is without evidentiary support in the record;  
(d) Deliberate with the council before reaching conclusions on 
mixed questions of law and fact;  
(e) Decide all questions of law presented during the pendency of the 
appeal; and  
(f) Prepare and issue written decisions on all motions and on the merits 
of the appeal…. 

RSA 21-M:3, IX (emphasis added).  Therefore, the Hearing Officer must “deliberate” 

with council members before reaching a conclusion on mixed questions of law and fact 

but the council members do not make these conclusions.  In any event, the issue was one 

of law or, at the very best, the application of law to undisputed facts,8 rather than a mixed 

                                                 
8 The application of law to facts does not even rise to the level of “mixed questions of law and 
fact,” i.e., issues like proximate cause where factual issues and legal issues are inextricably 
“intertwined.” See Great Lakes Aircraft Co. v. City of Claremont, 135 N.H. 270, 282 
(1992)(citing Matter of Estate of Ames, 152 Wis.2d 217, 232, 448 N.W.2d 250, 255-56 (1989)).  
As such, deliberation with the council would not be necessary at all and the justification for 
deferral to the council in any way is simply incorrect.  Nevertheless, no matter how described, 
the ultimate decision is for the Hearing Officer alone. 
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question of law and fact.  

To the extent there is any confusion about the responsibility of applying law to the 

facts, further support can be found in the paragraph of RSA 21-M:3 addressing the 

qualifications of the Hearing Officer.  It states: “Such individual or individuals shall: (a) 

Be qualified by education and experience in the conduct of administrative adjudicative 

hearings and the application of law to facts….” RSA 21-M:3, VIII (emphasis added).  

The statute plainly contemplates that the Hearing Officer will perform this function.    

In this case, the Hearing Officer determined the meaning of RSA 483-B:11 and, 

subsequently, applied it to the undisputed facts, as the statute requires.  The result was 

that the Corrs did not qualify for relief under RSA 483-B:11.  The council members 

exceeded their statutory authority when they abandoned the Dismissal Order, 9 engaged 

in statutory interpretation, and applied their version of the “law” to the facts.  According 

to the council members, the Hearing Officer allowed this to occur:   

The Hearing Officer stated during reconsideration, that the Council’s 
consideration at the hearing of the applicability of RSA 483-B:11 was tied to 
the question of height raised by the appellants, was not estopped by the 
Ruling on the Motion to Dismiss, and being a question of applying fact to 
relevant law it was within the Council authority. 
 

Supp. 65-66 (emphasis added).  The Hearing Officer did not overrule his prior judgment, 

he simply deferred.  He also allowed a council member to draft and co-sign the order in 

violation of RSA 21-M:3, IX(f) (the hearing officer shall “[p]repare and issue written 

decisions on all motions and on the merits”).10  Supp. 68.  This left the Department in the 

impossible position of trying to comply with two conflicting final orders.  See Jenks, 145 

N.H. at 239 (“The dismissal of a writ for failing to state a claim upon which relief may be 

granted is a substantive decision based on the merits of the case.”).  The issue simply 

cannot be within the purview of both the council and the Hearing Officer.  By statute, the 

                                                 
9 The Hearing Order is clearly the council’s order rather than that of the Hearing Officer.  See 
Supp. 44-62; See also Del. Tr. 49-51. 
10 As noted, the Chair volunteered to and apparently did write the Reconsideration Order and it 
was inexplicably signed by both the Hearing Officer and the Chair.  Supp. 68.   
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council members cannot make rulings of law and certainly cannot overrule the decision 

of the Hearings Officer.  The Hearing Officer must apply the law to the facts and makes 

all decisions on mixed questions.  The Wetlands Council ignored all of these statutory 

requirements.  Therefore, this case must be remanded to rectify these significant 

procedural errors.    

III. THE WETLANDS COUNCIL’S DECISION WAS UNLAWFUL AND 
CLEARLY UNREASONABLE BECAUSE THE WETLANDS COUNCIL 
INCORRECTLY INTERPRETED AND APPLIED RSA 483-B:11 
 
To the extent this Court wishes to examine the substance of RSA 483-B:11, the 

following analysis shows that the Hearing Officer in his Dismissal Order, and not the 

council members, interpreted it correctly.  However, any discussion of RSA 483-B:11 is 

also moot.  The Corrs simply never submitted an application for relief under RSA 483-

B:11.  As noted above, the Corrs only ever submitted PBNs, all of which were devoid of 

reference to RSA 483-B:11.  In contrast, Env-Wq 1408.05 requires submittal of a full 

application by anyone wishing to obtain a decision under RSA 483-B:11. 

Despite the fact that the Corrs never applied for relief under RSA 483-B:11, in its 

Hearing Order, the Wetlands Council “focused on the concept that once the new structure 

was relocated further back from the reference line than the original boathouse, it should 

be treated as a ‘nonconforming structure’ within the meaning of RSA 483-B:4, XI-d 

rather than an ‘accessory structure’ and subject to different rules.”  Supp. 46-47.  The 

Council went on to state that “RSA 483-B:11, I provides that such nonconforming 

structures may be altered or expanded so as to expand the existing footprint within the 

50’ waterfront buffer, ‘provided the structure is not extended closer to the reference line 

and the proposal or property is made more nearly conforming than the existing structure 

or the existing conditions of the property.’”  Id.  The Council held that it was the 

Department’s responsibility to conduct an analysis under RSA 483-B:11 even though the 

Corrs had never requested it and had, again, submitted only a PBN rather than the full 

application that RSA 483-B:11 requires.  Supp. 47. 



26 
 

The interpretation of RSA 483-B:11 is straightforward.  RSA 483-B:11, I provides 

that a nonconforming structure may be “repaired, replaced in kind, reconstructed in place, 

altered, or expanded” but that “alteration or expansion of a nonconforming structure may 

expand the existing footprint within the waterfront buffer, provided the structure is not 

extended closer to the reference line and the proposal or property is made more nearly 

conforming than the existing structure or the existing conditions of the property.” RSA 

483-B:11, I.  The statute then defines “more nearly conforming” to mean: 

alteration of the location or size of the existing footprints, or redevelopment 
of the existing conditions of the property, such that the structures or the 
property are brought into greater conformity with the design standards of 
this chapter.  Methods for achieving greater conformity include, without 
limitation, reducing the overall square footage of structural footprints, 
enhancing stormwater management, adding infiltration areas and 
landscaping, upgrading stormwater treatment, improving traffic 
management, or other enhancements that improve wildlife habitat or 
resource protection. 
 

RSA 483-B:11, II (emphasis added).  Accordingly, an individual seeking to rebuild, 

redevelop, or replace a nonconforming structure has several options, all of which would 

comply with the requirements of RSA 483-B:11 and the attendant administrative rules 

within Env-Wq 1400 et seq.  The person may: (1) apply for and build a completely new 

accessory structure in accordance with all rules, thereby abandoning the pre-existing 

structure’s nonconforming status; (2) reconstruct the nonconforming structure “in kind” 

by replacing the previous nonconforming structure with a new, nonconforming structure 

of the same size, or (3) expand the existing footprint of the structure as long as it is not 

placed closer to the reference line and provided that the structure or property is brought 

into greater conformity than the original structure. 

If an individual pursues the third option, the expansion is limited either to the 

nonconforming dimensions of the previous structure or to what current regulations would 

allow for a new accessory structure under similar circumstances.  Thus, under the proper 

interpretation, the statute protects an owner’s pre-existing nonconforming structure while 
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simultaneously allowing the owner to expand the footprint out to what current regulations 

allow.   

A project runs afoul of the plain language of RSA 483-B:11 and the purpose of the 

statute if, upon redevelopment or replacement, the structure becomes more conforming 

with current regulations in one aspect but increases a nonconformity or creates a new 

nonconformity in another aspect.  The purpose of RSA B:11 is to allow waterfront 

owners to maintain the character and uses of structures that existed prior to the enactment 

of more stringent laws and rules; however, the purpose of the statute overall is to guard 

against uncontrolled building in the protected shoreland and to prevent the 

“uncoordinated, unplanned and piecemeal development along the state’s shorelines.” 

RSA 483-B:2.  RSA 483-B operates similar to local zoning regulations.  Generally, in the 

zoning context, the “policy…is to carefully limit the enlargement or extension of 

nonconforming uses.”  New London Land Use Ass’n v. New London Zoning Bd. of 

Adjustment, 130 N.H. 510, 518 (1988)(citing Arsenault v. Keene, 104 N.H. 356, 359 

(1962) and Ackley v. Nashua, 102 N.H. 551, 554 (1960)). 11  Further, the “ultimate 

purpose of zoning regulations [contemplates that nonconforming uses] should be reduced 

to conformity as completely and rapidly as possible….”  New London Land Use Ass’n, 

130 N.H. at 518 (quoting 82 Am.Jur.2d Zoning and Planning §191 (1976)).  

Applying the options described above to the present case, the Corrs could have: 

(1) applied for a new structure altogether that met the 12 foot height limitation of Env-

Wq 1405.03 and was located outside the 20 foot reference line setback limitation of Env-

Wq 1405.04; (2) rebuilt the structure “in kind” as their initial permit-by-notification 

described, which would have allowed a height of seventeen feet; or (3) reconstructed the 

structure in a way that achieved greater conformity (after submitting a full application 

approved by the Department rather than a PBN).  Instead, the Corrs ultimately relocated 

                                                 
11 “The right to maintain nonconforming uses is meant to protect property owners from a 
retrospective application of zoning ordinances, so that property owners may continue using and 
enjoying their property when their uses were lawful prior to the enactment of a zoning ordinance 
or amendment thereto.” New London Land Use Ass’n, 130 N.H. at 516. 
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the structure away from the reference line but made it less conforming by substantially 

raising the height.  See N.H. Admin. R. Env-Wq 1405.03. 

Contrary to the holding of the Wetlands Council, nothing in the statute allows 

owners of nonconforming structures to swap one nonconformity with another.  Instead, 

under option three, the redeveloped or replaced structure may either maintain the pre-

existing nonconformity and go no further or may expand the footprint within the 

parameters allowed by regulations applicable to all structures.  Other interpretations lead 

to an absurd result.  For instance, an applicant proposing a fully compliant structure 

would have to meet restrictions on height and footprint whereas an applicant making a 

nonconforming structure only slightly less nonconforming would be subject to no 

restrictions at all.  “It is a fundamental principle of statutory construction that whenever 

possible, a statute will not be construed so as to lead to absurd consequences.  Thus, as 

between a reasonable and unreasonable meaning of the language used, the reasonable 

meaning is adopted.” State v. Wilson, 169 N.H. 755, 766 (2017)(citing Appeal of Marti, 

169 N.H. 185, 190 (2016)).  It would be absurd for a fully-compliant structure to have to 

meet restrictions while a noncompliant structure could become more nonconforming.  

Accordingly, the reasonable interpretation must be that “expansion” under RSA 483-B:11 

means expansion to the extent allowed by current laws and regulations.     

The Wetlands Council’s specific justifications are equally infirm.  First, the 

Council’s interpretation assumes that RSA 483-B:11’s reference to “design standards” is 

limited to those within RSA 483-B:9.  Supp. 66.   However, no such limitation on what is 

considered “design standards” is stated in the statute.  Instead, RSA 483-B:17 specifically 

provides rulemaking authority to the Department of Environmental Services to create 

rules for the size and placement of small accessory structures, which Env-Wq 1405 does, 

in part. RSA 483-B:17, IV.  Simply stated, “design standards of the chapter” include 

design standards enacted pursuant to the chapter.  Supp.43.   

Second, the Wetlands Council, in its Hearing Order, stated that “[b]ecause there 

are no statutory or regulatory rules addressing the height of such a nonconforming 

structure, as compared with the 12’ height restriction on ‘accessory structures’, the 
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Council determined that the [Administrative Order] should be remanded to the 

Department for its consideration of the new structures’ compliance with the 

nonconforming structure rules of RSA 483-B:11, I and II.”  Supp. 47 (emphasis added).  

However, as the Hearing Officer found and as the council members agreed on 

reconsideration, the structure at issue is an “accessory structure,” and Env-Wq 1405.03 

limits the height of accessory structures to twelve feet.  Supp. 39-43; Env-Wq 1405.03.  

Further, Env-Wq 1408.06, which implements RSA 483-B:11, specifically requires that 

the Department only approve an application for the expansion or redevelopment of a 

nonconforming structure where “(1) [the] requirements specified in Env-Wq 1406.01 

through Env-Wq 1406.14 and any applicable criteria in Env-Wq 1405 are met…”  

Env-Wq 1408.06(a)(emphasis added).  Accordingly, as Env-Wq 1405 contains the 

twelve-foot height limitation for accessory structures, the administrative rules expressly 

direct the Department to the height regulations when reviewing nonconforming 

structures.  The Council’s interpretation that the RSA 483-B:11 analysis does not include 

height, therefore, is an error requiring the Department to ignore the express requirements 

of Env-Wq 1408.06(a). 

Third, the Wetlands Council’s interpretation and application of RSA 483-B:11 

next assumes that, upon the decision to redevelop a nonconforming accessory structure, 

the movement of the structure back from the reference line provides the structure’s owner 

with seemingly unlimited expansion rights.  On reconsideration, members of the council 

stated that “[b]ut the rule says they can expand within—if, if they move back they get 

credit and they can expand it…” and that “it seemed to me their logic in somehow 

denying that you could expand it after you got credit for moving it back and then being 

allowed to expand it, it didn’t really work.”  Rec. Tr. 4-12, 20, 30.  These comments 

suggest12 that the Council believed that an owner, under RSA 483-B:11, could offset the 

expansion of nonconforming elements of their structure or the creation of new 

nonconforming elements by achieving greater conformity elsewhere.  However, such a 

                                                 
12 Pages 4-12, 20, and 30 of the reconsideration transcript appear to deal with the topics 
addressed herein but the deliberations are exceptionally difficult to follow.   
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system is contrary to the purpose of RSA 483-B:11 and comparable zoning authority.  As 

explained above, merely achieving greater conformity in one respect upon 

redevelopment/replacement does not authorize an owner to expand other pre-existing 

nonconforming components of the structure.   

Finally, to the extent the Council or the Corrs assert that RSA 483 B:11’s lack of a 

direct reference to height precludes Department regulations, just the opposite is true. RSA 

483-B:17 sets forth the Department’s authority for creating restrictions. RSA 483-B:11, 

in contrast, specifies the limited circumstances in which an applicant may obtain an 

exemption from applicable restrictions.  Absent RSA 483-B:11, the Corrs would not have 

been able to expand their nonconforming structure at all.  Application of RSA 483-B:11 

grants some relief to applicable restrictions but only in the manner specified and nothing 

more.  See Hutchins v. Peabody, 151 N.H. 82, 84 (2004) (“We will neither consider what 

the legislature might have said nor add words that it did not see fit to include.”).  The 

section does allow the expansion of the footprint of a nonconforming structure.  

Specifically, whereas the first sentence of paragraph I simply states that an owner may 

“expand” a nonconforming structure, the third sentence describes this expansion as 

follows: “alteration or expansion of a nonconforming structure may expand the existing 

footprint within the waterfront buffer….”  RSA 483-B:11, I (emphasis added).  

Although the statute explicitly gives the Department the ability to regulate height, RSA 

493-B:11 does not appear to permit an expansion of height.  The absence of a reference 

to height in RSA 483-B:11 may lend itself to an interpretation that height can never be 

expanded.  At a minimum, it does not support the Council’s claim that height is somehow 

unrestricted.  Therefore, the exceptional efforts of the Wetlands Council to undermine the 

Department’s determination restricting height using a section only specifically allowing 

expansion of footprints is completely unwarranted.   
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IV. THE WETLANDS COUNCIL UNLAWFULLY DETERMINED THAT THE 
DEPARTMENT “IS REQUIRED TO MAKE A REASONABLE EFFORT 
TO CONSIDER ALL STATUTORY AVENUES AND POSSIBLE 
WAIVERS TO RESOLVE A DISPUTE.” 
 
The Wetlands Council’s October 23, 2018 Reconsideration Order ended with the 

assertion that: 

The Hearing Officer noted, and the Council agreed, that in a situation like 
this, DES is required to make a reasonable effort to consider all statutory 
avenues and possible waiver[s] to resolve the dispute. 
 

Supp. 68.  The Wetlands Council, however, is a creature of statute that may only hear 

appeals of agency decisions and to consider only those grounds for appeal raised in an 

appellant’s notice of appeal. RSA 21-O:14, I-a.  As a quasi-judicial body charged with 

reviewing Department permitting and enforcement decisions, the Wetlands Council does 

not have jurisdiction to direct the methods by which the Department reaches settlement or 

the methods by which it enforces the laws it is charged with enforcing and implementing.  

See Appeal of Lowrie, 2018 WL 4940774 (2018)(quoting Appeal of Morgan, 144 N.H. 

44, 98 (1999), which explains that “‘decisions to investigate and prosecute are committed 

to the sound discretion of the agency’ and that ‘[b]y virtue of its specialized knowledge 

and authority, the agency alone is empowered to develop that enforcement policy best 

calculated to achieve the ends contemplated by the legislature and to allocate its available 

funds and personnel in such a way as to execute its policy efficiently and 

economically’”).  Second, methods and decisions made by the Department of Justice in 

its defense of an appeal of an agency enforcement decision are equally beyond the 

authority of the Wetlands Council to control.  Finally, no statute or rule states that the 

Department of Environmental Services is “required” or should “make a reasonable effort 

to consider all statutory avenues and waivers to resolve [a] dispute.”  Supp. 68 (emphasis 

added).  Accordingly, the Wetlands Council lacks authority to require the Department, 

and in this case, the Department of Justice, to settle cases.  This holding is, therefore, 

unlawful.   
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V. THE WETLANDS COUNCIL’S DECISION REGARDING THE 
DEPARTMENT’S METHODOLOGY FOR MEASURING HEIGHT WAS 
UNREASONABLE 

 
During the May 8, 2018 hearing, the Wetlands Council heard testimony regarding 

the height of the old, collapsed structure and the height of the new structure.  Supp. 46.  

The Wetlands Council also heard testimony regarding the Department’s methodology for 

measuring height.  Id.  The Wetlands Council did not address this issue in the Hearing 

Order; however, upon reconsideration, the Wetlands Council determined that the 

Department’s height measuring method was unreasonable.  Supp. 44-62; Supp. 67. 

The Department measures height from the lowest point to the highest point of a 

structure.  Supp. 49, #5-10.  This comports with the plain meaning of the word “height.”  

Height, Merriam-Webster’s Collegiate Dictionary (10th ed. 1988) (defining “height” as 

“the distance from the bottom to the top of something standing upright”).  The Wetlands 

Council stated that the Department’s methodology was unreasonable because it was not 

written within a rule and because it produces a different result than the methodology used 

by the town of Moultonborough when on sloping land.  Supp. 67.  However, as the 

Wetlands Council found, the Department has always measured height in this manner and 

has done so for some time.  Supp. 49, #5-10.  The Department believes that measuring 

height in this manner is reasonable according to the plain meaning of “height.”  

Nevertheless, the facts that the height of the Corrs’ original structure was 17 feet 

and that it increased in height were undisputed.  Supp. 39; Supp. 50, #19-28.  In fact, the 

Corrs’ own consultant determined that the original structure was 17 feet tall13 and the 

new structure was 27 feet tall.  Supp. 50, #28; A124-25.  The Corrs’ attorney transmitted 

this finding to the Department.  Id.  Further, even using the town of Moultonborough’s 

methodology for measuring height, which is to average (1) the highest ground point to 

the roof ridgeline and (2) the lowest ground point to the roof ridgeline, the new structure 

is still beyond 17 feet in height.  Supp. 50-51, #19-38.   

                                                 
13 This is the best possible measurement for the Corrs as it is the highest possible measurement 
of the pre-existing structure.  
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The Corrs never presented a reasonable methodology for measuring height that 

would make their structure’s height be 17 feet or less.  Accordingly, the Department 

cannot be held to have acted arbitrarily in using its standard practice of measuring height, 

whether written or not, when the evidence before the Council demonstrated that the Corrs 

did not comply with any conceivable measuring methodology.  In fact, the 

Administrative Order did not require that the Corrs’ structure be reduced to a height using 

a specific methodology or that it be lowered by a certain number of feet.  It merely stated 

that it needed to be restored to its previous height. A8.  It is the Administrative Order that 

is on appeal, not the Department’s practice in other cases.  The Administrative Order 

simply requires reconstruction to the structure’s prior height. A8.  That height had been 

supplied by the Corrs.  To the extent the Corrs submitted plans showing reconstruction to 

what they believed was the previous height, and the Department disagreed with the plans, 

the Corrs could have appealed any difference in height-measuring methodology.  That 

never occurred.   

In short, the Department’s method for measuring height is reasonable.  More 

importantly, there was no material issue with respect to height in this case and no relevant 

dispute as to methodology.  The Department’s general approach to measuring height 

could be an issue for another day, if ever, but it is not a basis for remanding the 

Administrative Order.   

VI. THE CORRS’ CROSS-APPEAL TO THIS COURT SHOULD BE 
DISMISSED 
 
The State reiterates and incorporates by reference the arguments made in its 

December 5, 2018, motion to this Court to dismiss the cross-appeal as not appropriately 

filed pursuant to RSA 541:3, RSA 541:6, and N.H. Supreme Court Rule 10(8).  The State 

will respond more fully on this issue should the Corrs proceed with their cross-appeal.   

CONCLUSION 

For these reasons, the State requests that the case be remanded to the Wetlands 

Council for further proceedings consistent with the Dismissal Order and the findings of 

this Court.  
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Pursuant to New Hampshire Supreme Court Rule 16(i), the State hereby certifies that the 

appealed decision is in writing and is appended to this brief within the below 

Supplement. 

 
Respectfully submitted, 
 
STATE OF NEW HAMPSHIRE 
DEPARTMENT OF ENVIRONEMTNAL 
SERVICES 
 
By its attorney, 
 
GORDON J. MACDONAL 
ATTORNEY GENERAL 

 
 
Date: May 16, 2019   /s/ Joshua C. Harrison   

Joshua C. Harrison, Bar No. 269564 
Assistant Attorney General 
K. Allen Brooks, Bar No. 16424 
Senior Assistant Attorney General 
Chief, Environmental Protection Bureau 
Office of the Attorney General 
33 Capitol Street 
Concord, N.H. 03301-6397 
(603) 271-3679 
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