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ISSUES PRESENTED 

1. The permissible duration of a traffic-stop is determined by the seizure’s mission and it 

may last no longer than necessary to effectuate this purpose.  The officer’s 

questioning on matters unrelated to the stop and his order that Perez exit the vehicle 

expanded the duration of the stop without sufficient facts to establish reasonable 

suspicion that Perez was engaged in criminal conduct.  Did the court err in denying 

the motion to suppress?   

2. Under New Hampshire law, possession of less than ¾ of an ounce of marijuana is not 

a crime.  Though he claimed to smell marijuana while at the passenger window of the 

car, the officer made no inquiries about the odor and did not have reasonable 

suspicion to believe there was a criminal quantity of marijuana in the car.  Did the 

court err in finding that the odor of marijuana justified the extension of the stop and 

the officer’s order that Perez exit his car?     

Issue preserved by the motion to suppress and the trial court’s order.  A31 and 

Supp. 46. 2 

  

                                                           
1 “A” refers to the Appendix filed under separate cover with this brief. 
2  “Supp.” refers to the documentary supplement attached to this brief. 
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STATEMENT OF THE CASE 

Miguel Francisco Perez was charged with two counts of possession of a controlled 

drug with the intent to distribute.  A93.  On June 22, 2018, Perez filed a motion to 

suppress evidence of the drugs that were the subject of the indictments against him.  A3-

15.  The motion to suppress alleged that the police impermissibly prolonged the detention 

of the defendant and fundamentally changed the nature of the motor vehicle stop.  A12.   

The State filed an objection to the motion claiming that the arresting officer had a 

reasonable basis to extend the scope of the detention beyond the original observations of 

motor vehicle infractions because the officer smelled an odor of marijuana, saw three cell 

phones, learned that the vehicle was a rental vehicle, learned that Mr. Perez was on 

parole, and found various statements and mannerisms of the occupants of the vehicle 

suspicious.  A16.   

After a hearing on the merits of the motion on August 8, 2018, the trial court 

issued an order denying the motion to suppress on September 6, 2018.  Supp. 46.  After 

the court denied the motion to suppress, Mr. Perez waived his right to a jury trial and 

stipulated to sufficient facts to establish the elements of the charges.  A88.  Mr. Perez was 

sentenced to 15-30 years in prison with 5 years of the minimum suspended and 10 years 

of the maximum suspended on the condition of 5 years good behavior.  A110.   
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STATEMENT OF FACTS 

On April 15, 2018, Trooper Michael Arteaga was patrolling Interstate 95 near the 

Hampton toll plaza as a member of the Mobile Enforcement Team of the New Hampshire 

State Police.  A27.  As described by Trooper Arteaga, the Mobile Enforcement Team is a 

“proactive policing unit” that tries to “stop crimes before they actually occur.”  A26.   

At approximately 10:40 p.m., Trooper Arteaga saw a black Nissan Altima with 

Colorado registration drive by his location and he pulled out and attempted to catch up 

and observe the vehicle further.  A27-28.  Trooper Arteaga did not offer any testimony 

that he observed the Altima commit any crime or motor vehicle infraction as it passed by 

his location.  Id.  Trooper Arteaga caught up with the Altima near the area of Exit 3.  

A28.  When Trooper Arteaga caught up with the Altima, he observed that it was behind a 

tractor trailer truck and was following approximately one car length behind the truck.  Id.  

Trooper Arteaga testified that the Altima was traveling at an unsafe distance behind the 

truck.  Id.  Trooper Arteaga then observed the Altima change lanes to pass the tractor 

trailer truck.  A29.  As the Altima was passing the tractor trailer, its side tires touched the 

white dotted lines on the highway at it used its turn signal to change lanes.  Id.   

Trooper Arteaga testified that he initiated a motor vehicle stop of the Altima for 

following too closely and failure to use required turn signal.  A30.  Trooper Arteaga 

testified that the manner in which the vehicle came to a stop was slower than usual.  Id.  

After the Altima came to a stop, Trooper Arteaga approached the passenger side of the 

car.  A30-31.  Trooper Arteaga was wearing a uniform and operating an unmarked state 

police cruiser.  A57.  When he approached the car from the passenger side, Trooper 

Arteaga observed that there were two people in the car.  A31.   Trooper Arteaga observed 

that the driver of the car was male whom was later identified as Miguel Francisco Perez.  

A31-33.  Trooper Arteaga also observed a female passenger whose seat was in the 

reclined position and he identified her as Jamelle Watson.  Id. 

When he arrived at the passenger window of the car, Trooper Arteaga announced 

that he was with the State Police and asked for the driver’s license and the registration for 

the car.  A32.  Perez explained to the trooper that the car was a rental vehicle.  Id.   
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Trooper Arteaga testified that Perez’s hand was “visibly shaking” when he reached over 

to provide the license.  Id.  Trooper Arteaga then asked Perez for the rental agreement.  

Id.  Perez instructed the female passenger to get the rental agreement out of the glove 

box, and after a second request from Perez, the passenger retrieved the rental agreement 

from the glove box.  A32-33.   

Trooper Arteaga testified that while he was at the passenger side of the car, he 

observed three cell phones.  A35.  He also testified that he noticed an odor of marijuana, 

but he could not remember if the odor was from burnt marijuana or fresh marijuana.  

A36.  After the trooper made those observations, he went back to his patrol cruiser and 

ran a license and warrant check on the operator.  Id.   Trooper Arteaga’s license check 

determined that Perez’s license was valid.  A58.  Trooper Arteaga’s warrant check 

determined that there were no warrants for Perez.  A63.    Trooper Arteaga’s registration 

check determined that the car was a rental car from Hertz.  A36.  Although Trooper 

Arteaga testified that he found it suspicious that there were three cell phones in the car, 

he never asked Perez or Watson why there were three cell phones.  A61.  Trooper 

Arteaga testified that sometimes people who sell drugs sometimes have two cell phones, 

though the trooper admitted that he had two cell phones.  A61. Trooper Arteaga also 

never asked Perez about the smell of marijuana in the car.  A62.  Trooper Arteaga did not 

ask Perez about the motor vehicle violations that were the basis the motor vehicle stop.  

A64.   

After he determined Perez had a valid license and registration and no active 

warrants, Trooper Arteaga went to the driver’s side of the car and asked Mr. Perez to exit 

the car.  A37-38.    Perez obeyed the trooper’s instructions and immediately got out of the 

car.  A38.   When Perez got out of the car, Trooper Arteaga told him that he was only 

going to give him a warning for the motor vehicle infractions.  A40.  Trooper Arteaga 

still had Perez’s license and registration in his hand when he asked Perez to get out of his 

vehicle.  A67.  Trooper Arteaga told Perez that he had learned that Perez was on parole 

for murder.   A64.  Trooper Arteaga asked Perez if he could pat him down for weapons 

and Perez complied with the request.  A65.   
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Trooper Arteaga then questioned Perez about his prior record, his parole status and 

Perez’s travel plans.  A39.   Perez told Trooper Arteaga that he and the female passenger 

were going to Portsmouth.  Id.  Trooper Arteaga asked additional questions about where 

Perez was going in Portsmouth.  Id.  Trooper Arteaga also asked Perez where he was 

coming from and Perez told him that he was coming from Providence.  A40.  At this 

point, Trooper Arteaga described Perez’s demeanor as “[n]ervous, frantic.”  Id.  Trooper 

Arteaga asked Perez additional questions about his plans to visit Portsmouth and Perez 

told the trooper that he “…could just search the vehicle.”  A41-43.  Trooper Arteaga 

responded to Perez by jokingly stating, “Oh, I hadn’t even thought about that.”  A42.  

Trooper Arteaga told Perez “to just hang” while he spoke to the passenger.  Id.     

Trooper Arteaga extended this roadside detention further by questioning the 

passenger, Jamelle Watson.  He asked Watson where she and Perez had come from, 

where they were going, and what they were doing.  Id.  

After speaking with Ms. Watson, Trooper Arteaga went back to Perez and asked 

him if he had anything illegal in his car and Perez said that there was not anything illegal 

in the car.  Id.  Trooper Arteaga then asked Perez for permission to search his car and 

Perez said yes.  A43.  Trooper Arteaga then went back to his cruiser and retrieved a 

consent to search form and had Perez sign the form.  Id.     

After Perez signed the consent to search form, a second officer arrived, and the 

two troopers searched the vehicle that was operated by Mr. Perez.  A44-45.   The 

searched produced two plastic baggies that contained white powder that ultimately 

resulted in the convictions that are now before this Court.  A19.  The record below 

contains no evidence that the search of the car produced any marijuana, marijuana 

cigarettes or paraphernalia associated with using, smoking or storing marijuana. 
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SUMMARY OF THE ARGUMENT 

The trial court erred in its analysis when it impermissibly combined a set of 

innocent and non-criminal factors to find that Trooper Arteaga had reasonable suspicion 

to extend the scope of the detention of Mr. Perez.  The scope of Trooper Arteaga’s 

investigative was not “carefully tailored to its underlying justification,” which in this case 

were de minimus motor vehicle violations, and it lasted longer than necessary to 

effectuate the purpose of the stop.  State v. Hight, 146 N.H. 746, 748 (2001), citing State 

v. Wong, 138 N.H. 56, 63, (1993).  As Trooper Arteaga unlawfully detained Perez longer 

than necessary to investigate the original reason for the motor vehicle stop, Perez’s 

subsequent consent to search was “tainted” by this unlawful detention.  Hight at 746. 

Further, in light of the statute decriminalizing possession of marijuana, the odor of  

marijuana detected by the police during a valid motor vehicle stop does not, when 

combined with other non-criminal factors, give rise to a reasonable suspicion that the 

defendant was engaged in criminal activity so as to justify prolonging the detention of the 

defendant and thereafter ordering him to exit his vehicle.   

This Court should follow the reasoning set forth in Commonwealth v. Cruz, 945 

N.E. 2d 899 (Mass. 2011) which held that the decriminalization of marijuana limits the 

ability of the police to use the odor of marijuana as a basis to expand motor vehicle stops 

by ordering persons out of their vehicles without evidence of other criminal activity. 
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ARGUMENT 

I. The defendant’s consent to search his vehicle was not voluntary because Trooper 

Arteaga asked questions unrelated to the initial justification for the stop, had no 

reasonable articulable suspicion justifying the extension of the stop and the 

questioning impermissibly prolonged the detention and changed the fundamental 

nature of the detention. 

Stopping an automobile and detaining its occupants constitutes a “seizure” under the 

New Hampshire and United States Constitutions.  State v. McKinnon-Andrews, 151 N.H. 

19, 22 (2004), quoting Delaware v. Prouse, 440 U.S. 648, 653 (1979).  This type of 

temporary detention or “Terry stop,” is only lawful if the police have an articulable 

suspicion that the person detained has committed or is about to commit a crime.” State v. 

Wong, 138 N.H. 56, 62–63 (1993), quoting Terry v. Ohio, 392 U.S. 1, 21 (1968).   

For this type of stop to be constitutional, it “must be carefully tailored to its 

underlying justification” and the stop “must be temporary and last no longer than is 

necessary” to effectuate its purpose.  State v. McKinnon-Andrew, 151 N.H. at 19, quoting 

State v. Wong, 138 N.H. at 63.   

In State v. McKinnon-Andrews, this Court held that when analyzing whether the Terry 

scope requirement has been exceeded, a trial court should examine whether: (1) the 

police questioning was reasonably related to the initial justification for the stop; (2) the 

law enforcement officer had a reasonable articulable suspicion that would justify the 

questioning; and (3) in light of all the circumstances, the questioning impermissibly 

prolonged the detention or changed its fundamental nature.  Id. 25.   

The question before this Court is whether Trooper Arteaga had a reasonable 

articulable suspicion that would justify the questioning which expanded the length and 

scope of the detention of Mr. Perez.  The trial court found that Trooper Arteaga’s claim 

that he smelled marijuana, when combined with other factors, justified the expansion of 

the detention and questioning of Mr. Perez.  Supp. 46.  The trial court relied on State v. 

Livingston, 153 N.H. 399, 401 (2006) in finding that the odor of marijuana “…emanating 
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from a vehicle provides a police officer with reasonable articulable suspicion to detain 

and question an individual regarding the presence of marijuana.”  Id.   

The critical flaw in the trial court’s analysis is that, unlike the Livingston case, 

Trooper Arteaga’s expansion of the detention of Mr. Perez was not premised on the odor 

of marijuana, but on an unsubstantiated hunch about illegal drug trafficking.  In 

Livingston, the safety officer stopped a truck he believed to be a commercial vehicle for a 

routine inspection.  Id. 401.  When the safety officer approached the truck, he smelled a 

strong odor of burnt marijuana coming from inside it.  Id.  After determining that the 

truck did not come within the scope of the federal motor carrier safety regulations, the 

officer told the driver that he smelled marijuana and asked him whether he had any 

marijuana in the truck or on his person.  Id. at 401.  The driver responded, “No.”  Id. The 

safety officer explained to Livingston that he could refuse to consent to a search, in which 

case the officer would have a trained dog perform a canine sniff search of the exterior of 

the vehicle and seize the vehicle if warranted.  Id.   

The safety officer then asked the driver to get out of the truck and asked him to sign a 

consent to search form. Id. 402.   Livingston signed the consent form.  Id.  The officer 

conducted a canine search of the interior and exterior of the vehicle and found a burnt 

marijuana cigarette in the driver’s side door.  Id.  The officer then placed the defendant 

under arrest. During a subsequent search incident to the arrest, the officer then discovered 

a baggie containing cocaine in the defendant’s pocket.  Id.    

The safety officer in Livingston complied with the test set forth in McKinnon-Andrew 

as he carefully tailored his detention to its underlying justification and the stop lasted no 

longer than was necessary to effectuate its purpose. The officer in Livingston stopped a 

vehicle with commercial license plates to conduct a routine commercial vehicle 

inspection.  Id. at 401.  While he was still asking the driver questions related to the initial 

justification for the stop, there developed reasonable suspicion that there was other 

criminal activity because of the “strong odor of burnt marijuana.”  Id. at 401.  Carefully 

tailoring his questioning to the suspicion that developed during the questioning of the 

driver regarding the initial justification for the stop, the officer in Livingston then asked 
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the driver about the smell of marijuana.  Id.  The driver then consented to the search of 

his vehicle.  Id. at 402.    The officer in Livingston did not impermissibly extend the 

scope or duration of the detention nor did he change the fundamental nature of the 

detention.  See State v. McKinnon-Andrew, 151 N.H. at 25. 

The “…tolerable duration of police inquiries in the traffic-stop context is determined 

by the seizure’s ‘mission’—to address the traffic violation that warranted the stop…” 

and, in analyzing whether the officer impermissibly extended the scope of the detention, 

“it [is] appropriate to examine whether the police diligently pursued [the] investigation.”  

Rodriguez v. U.S., 135 S. Ct. 1609, 1614 (2015) (citations omitted). 

Applying the standard in Rodriguez, Trooper Arteaga did not attend to the mission of 

the motor vehicle stop and did not diligently pursue the investigation of the facts 

developed in the stop.  As contrasted to the officer in Livingston, Trooper Arteaga was 

patrolling Interstate 95 with a goal of stopping “crimes before they actually occur.”  A26.  

At 10:40 pm on April 15, 2018, Trooper Arteaga observed a black Nissan Altima pass his 

location.  A27-28.  The Altima was not speeding and was driving with the flow of traffic, 

yet Trooper Arteaga decided to follow this vehicle and observe it further.  A52.  The 

trooper followed the Altima for approximately 6 miles.  A53.  The defendant, a Hispanic 

male, was pulled over by Trooper Arteaga for following another vehicle at an unsafe 

distance and changing lanes while simultaneously using his directional signal.  A30-31.  

Once he stopped the vehicle, Trooper Arteaga did not ask Perez or the passenger any 

questions regarding the initial justification for the stop.  A64.  Although he testified that 

he smelled marijuana while on the passenger side of the car, the trooper never asked the 

driver or the passenger about the smell of marijuana in the vehicle.  A62-63.  Trooper 

Arteaga did not ask Perez if he had recently used marijuana or if he had been at a 

gathering where others used marijuana.  Trooper Arteaga did not ask Perez if he used 

marijuana in Rhode Island and then drove to N.H. without the marijuana in his car.  

Trooper Arteaga did not ask Perez if he had a medical marijuana card.  See RSA 126-X:1.  

Any of these questions would have established that Trooper Arteaga was attending to the 

mission of his stop and diligently investigating evidence revealed during this stop.  The 
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failure to ask these questions supports a finding that the extension of the stop was not 

clearly tailored to the original reason for the stop or any of the evidence that the officer 

observed during the stop.   

The trial court found that the totality of the facts, including the odor of marijuana, the 

tardiness of the stop, the nervous and odd behavior of the occupants, the extra cell phone, 

the rented vehicle and the fact that the defendant had a criminal record combined to 

“create a reasonable articulable suspicion of drug activity” warranting an expansion of 

the stop.  Supp. 46.     

As to the issue of  the “slow stop,” Trooper Arteaga did not ask Perez if there was a 

reason that he was slow to pull over, such as being unfamiliar with the area or looking for 

a safe place to pull over, and he therefore was not diligently pursuing the investigation on 

this issue.  A56.  It is entirely normal that a person from out of state would be extra 

cautious in finding a safe place to pull over on a busy multi-lane highway3 when signaled 

to do so by the police.   

As to the “nervous” or “odd” behavior of the occupants of the car, “[n]ervousness is a 

common and entirely natural reaction to police presence ...” and “is not enough by itself 

to establish reasonable suspicion.”  U.S. v. Garcia, 53 F.Supp.3d 502, 511 (D.N.H.,2014).  

The disparity in the answers of the driver and passenger as to where they were coming 

from also did not justify an extension of the traffic stop after the original reason for the 

stop had been resolved.  State v. Morrill, 169 N.H. 709, 717 (2017). 

As to there being three cell phones, as Trooper Arteaga did not question the occupants 

of the vehicle as to whether there was a plausible, legal explanation for having three cell 

phones, he was therefore not diligently pursuing the investigation in this case and the 

court improperly considered this factor.  A61.   Further, Trooper Arteaga himself 

admitted that he carried two cell phones.  Id.     

                                                           
3 Trooper Arteaga testified that the section of I-95 where he stopped the defendant had four north 
bound lanes.  A28 
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 As Trooper Arteaga did not question the occupants of the vehicle as to why they were 

driving a rental vehicle he was not diligently pursuing the investigation in this case and 

the court improperly considered this factor.  A71. 

As Mr. Perez’s prior conviction was unrelated to drug activity, Trooper Arteaga’s 

questioning him on this topic was inconsistent with his diligently pursuing the 

investigation in this case.  Further, if the law were such that a prior criminal record 

automatically gave rise to reasonable suspicion, “any person with any sort of criminal 

record ... could be subjected to a Terry-type investigative stop by a law enforcement 

officer at any time without the need for any other justification at all.”  U.S. v. Garcia, 53 

F.Supp.3d 502, 513 (D.N.H.,2014)(Held that defendants’ nervousness, criminal record 

and non-credible story about their travel plans did not furnish reasonable suspicion to 

extend the scope of the detention), quoting United States v. Wood, 106 F.3d 942, 948 

(10th Cir. 1997)(Held that defendant’s nervousness, unusual travel plans, his briefly 

misstating where he rented his car, and his having prior drug convictions were not 

enough to support a reasonable and articulable suspicion of criminal activity.) 

The trial court erred in its analysis by impermissibly combining a set of “wholly 

innocent factors” to into a “suspicious conglomeration” absent concrete reasons for such 

an interpretation. State v. Blesdell–Moore, 625, 166 N.H. 183, 189 (2014); quoting 

United States v. Smith, 263 F.3d 571, 594 (6th Cir. 2001).  When Trooper Arteaga 

stopped Mr. Perez, he was on a fishing expedition and he used a combination of non-

criminal activity to justify the expansion of the detention based on a hunch.  Reasonable 

suspicion, as the term implies, requires more than a “naked hunch” that a particular 

person may be engaged in some illicit activity.  U.S. v. Chhien, 266 F.3d 1, 6 (1st Cir. 

2001).   

Unlike the officer in Livingston, Trooper Arteaga did not “detain the defendant and 

question him regarding the presence of marijuana in his vehicle.”  Id. at 405.  Trooper 

Arteaga did not detain Perez to ask him questions about the smell of marijuana, but 

instead detained the defendant to question him about drug trafficking without any 

reasonable suspicion to extend the detention for this purpose.  
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The facts in this case are more analogous to State v. Hight, 146 N.H. 746 (2001).  In 

Hight, the defendant, an African American male, was pulled over by an officer for going 

47 MPH in a 35 MPH zone and for having a defective taillight. Id. at 747.  Hight was 

accompanied in the vehicle by two Caucasian passengers.  Id.  Upon approaching the 

defendant’s vehicle, the officer asked Hight where he was going and where he was 

coming from.  Id.  Hight responded that he had just left Boston and was en route to a 

college in Vermont.  Id.  The officer asked Hight to produce his driver’s license and 

automobile registration, which he did.  Id.  After determining that Hight’s license and 

registration were valid, the officer returned to the defendant and asked him step out of the 

vehicle to answer some questions. Id.  At this time, the officer still had possession of 

Hight’s license and registration.  Id.   

The officer in Hight again asked the defendant to state his place of origin and his 

destination. Id.  Hight again responded that he had come from Boston, where he and his 

passengers had been “hanging out,” and that he was going to Vermont.  Id.  The officer 

told the defendant that he thought it was a long way to drive just to “hang out.”  Id.  Hight 

responded that they had also gone to a “frat party” while in Boston.  Id.  The officer, 

indicating that he was concerned that Hight had picked up drugs in Boston, asked him for 

permission to search the vehicle for drugs. Id.  Hight consented and the search yielded no 

contraband.  Id.  The officer then asked and was given permission to pat Hight for 

weapons and to search his person and his wallet for drugs. Id. at 747-748.  The officer 

found a container that held a small amount of marijuana in Hight’s back pocket.  Id. at 

748.  He also found a package of rolling papers in his wallet. The two passengers were 

not searched.  Id.  Subsequently, the officer arrested Hight for possession of a controlled 

drug and returned the defendant’s license and registration.  Id.   

In Hight, this Court found the consent to search was not voluntary as it was the 

product of an illegal detention where the officer had expanded the detention beyond the 

initial justification for the motor vehicle stop without reasonable and articulable suspicion 

of other criminal activity.  Id. at 749.  This Court also considered the fact that Mr. Hight 



17 
 

was an African American male accused of drug trafficking in deciding whether he 

voluntarily consented to the search.  Id. at 751.  

It is worth noting that in U.S. v. Garcia and State v. Hight, both courts considered 

the fact that being interrogated about drug activity during a stop for minor traffic 

violations may have contributed to both the nervousness of the drivers and/or their ability 

to freely consent to a request to search their vehicles.  State v. Hight at 751; U.S. v. 

Garcia at 511-512. 

The United State District Court of the District of New Hampshire recently 

followed the reasoning set forth in U.S. v. Garcia and State v. Hight when it found that 

the police impermissibly extended the length of the detention during a routine motor 

vehicle stop in U.S. v. John Hernandez, 2019 WL 2992045, at *14 (D.N.H., 2019).  The 

Hernandez case is also noteworthy as it also involved Trooper Arteaga. Id.   

In Hernandez, Trooper Arteaga stopped the driver because he observed the car 

following a tractor trailer “about one car length5 away.”  Id.  After Trooper Arteaga 

stopped the vehicle in Hernandez and asked for the license and registration, the driver 

gave him a rental agreement for the car.  Id.   

Trooper Arteaga did not further question Hernandez about his tailgating or issue 

him a citation for that traffic violation at this point, but instead questioned Hernandez 

about where he was headed and his itinerary.  Id. at 2.  The court in Hernandez found that 

these questions were not related to the traffic violation, but that Trooper Arteaga inquired 

about Hernandez’s itinerary because he suspected that Hernandez was engaged in 

criminal activity—drug trafficking—and he wished to further investigate his suspicion. 

After this questioning, Trooper Arteaga then ran Hernandez’s license and 

registration and confirmed that Hernandez had a valid license and no warrants for his 

arrest.  Id. at 6.  At this point, the court found that the “tasks tied to the traffic infraction 

[were]—or reasonably should have been—completed” and the trooper should have, upon 

                                                           
4 http://www.nhd.uscourts.gov/sites/default/files/Opinions/19/19NH109.pdf 
5 Officer Arteaga gave the identical testimony at the suppression hearing in Mr. Perez’s case.  
A28.   
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his return to Hernandez’s car, returned the license, registration, and rental agreement, and 

either issued Hernandez a citation/warning for the traffic violation or sent him on his 

way.  Id. at 6, citing Rodriguez, 135 S. Ct. at 1614. 

The court in Hernandez observed that Trooper Arteaga did not conclude the 

detention at that point and instead he continued to detain Hernandez and ultimately asked 

him to exit his car. Id.  Once Hernandez was out of his car, the trooper noticed a bulge in 

his pocket and proceeded to do a pat-down search. Id.  The bulge turned out to be a wad 

of cash, which fact added substance to—what at that point—was a mere hunch on the 

Trooper’s part that Hernandez was engaged in drug trafficking.  Id. 

In Hernandez, the government argued that the request to exit the vehicle was 

supported by a reasonable and articulable suspicion of criminal conduct.  The 

government pointed to the following facts to support Trooper Arteaga’s suspicion—at the 

time he requested Hernandez exit the car—that criminal activity was afoot: 

• Hernandez was driving a rental car, and, rental cars are “utilized for criminal 

activities, specifically drug trafficking” 

• Hernandez was driving north on Interstate 95, a “known drug corridor” 

• Hernandez had followed the car in front of him too closely for twenty to thirty 

seconds 

• When the trooper pulled even with Hernandez, Hernandez had his hands on the 

steering wheel in a “ten and two” position, appeared “stiff,” and was leaning far 

back from the steering wheel such that his profile was not visible due to the door 

frame 

• There were two unopened packages of rubber bands next to car cleaning supplies 

in the back seat 

• Hernandez was initially “standoffish” and gave “one-word answers” to the 

trooper’s questions about his itinerary 

• Hernandez said he had no arrest record and that the trooper could “look him up” 

and asked the trooper if he knew him from work 
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• Hernandez appeared “excessively nervous” 

• Hernandez was traveling to the shopping outlets in Kittery, Maine, a “location... 

where drug transactions do occur” 

• Hernandez said he was going shopping to buy Hollister jeans, but the trooper 

discovered that there is no Hollister store at the Kittery Outlets 

• The rental agreement appeared to contradict Hernandez’s statement about the 

date on which he rented the car  

Id. at 7.   

Several of the court’s observation in Hernandez are instructive and applicable to 

this Court’s analysis of whether the length and scope of the detention of Mr. Perez was 

impermissibly extended.   

As to Trooper Arteaga’s claim that Hernandez was initially acting “standoffish 

and giving quick answers,” which gave the trooper the impression that Hernandez wanted 

to “hurry the interaction along,” the court found that, viewed objectively, a reasonable 

officer would not find this suspicious, especially given that Hernandez is a member of a 

racial minority and may have had mixed experiences with the police in the past.6  Id. at 8. 

The Hernandez court found Trooper Arteaga’s reliance upon the anxiety or 

nervousness of Hernandez (a non-Caucasian male whom he had just pulled over) lacked 

credibility as a legitimate basis to believe that Hernandez was engaged in criminal 

activity.  Id.  “In these times, it makes as much sense for a Trooper to be suspicious about 

a driver who appears perfectly calm after being pulled over, particularly where the driver 

is a non-Caucasian male.”  Id.   

The Hernandez court dismissed the other factors cited by the government as 

“describ[ing] a considerable number of people traveling on our nation’s highways for 

                                                           
6 In making this finding, the Hernandez decision cited to Illinois v. Wardlow, 528 U.S. 119, 132 
(2000) (Stevens, J. concurring in part and dissenting in part) (observing that, especially among 
minorities, flight may not indicate guilt but, rather, the minority’s belief “that contact with the 
police can itself be dangerous”).  Id. at 8.   
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perfectly legitimate reasons.”  Id. at 9.  The Hernandez court found that the totality of the 

circumstances occurring prior to the Trooper Arteaga’s request for Hernandez to exit the 

car, viewed from the perspective of a reasonable officer, did not provide a particularized 

and objective basis for reasonable suspicion that Hernandez was involved in drug-

trafficking and granted his motion to suppress.  Id. at 10.   

Admittedly, there is one fact in this case that is different from the Hernandez case 

and that is Trooper Arteaga’s claim that he smelled the odor marijuana in the car driven 

by Mr. Perez.  This fact does not justify the extension of the stop for two reasons.  The 

first is that Trooper Arteaga did not ask any questions of the occupants about the odor of 

marijuana in order to determine if there was a non-criminal explanation for the odor.  

Secondly, the decriminalization of marijuana in New Hampshire no longer makes it a 

permissible basis to suspect criminal activity without additional evidence.   

II. The trial court erred when it found that the odor of marijuana emanating from a 

vehicle provides a police officer with reasonable articulable suspicion to detain 

and question the occupants of the vehicle. 

After September of 2017, possession of ¾ of an ounce or less of marijuana was no 

longer a crime in New Hampshire.  Supp. 42-43.  See 318-B:2-c, II.  The statement of 

purpose for the 2017 decriminalization of marijuana possession states the following 

reasons for this new law: 1) less time and resources spent on such cases; 2) convictions 

for marijuana use can lead to a lifetime of harsh consequences including denial of student 

financial aid, housing, employment, and professional licenses; and 3) reduced criminal 

penalties for the possession of 3/4 of an ounce or less of marijuana has the potential to 

address social and racial inequities in the New Hampshire criminal justice system.  A114-

116. 

In furtherance of these goals, the new law not only addressed the penalties for 

possession of marijuana amounts under ¾ of an ounce, it also specifically stated “no 

person shall be subject to arrest for [possession of less than ¾ of an ounce of marijuana] 

and shall be released provided the law enforcement officer does not have lawful grounds 
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for arrest for a different offense.”   See RSA 318-B:2-c, VI.   When interpreting a statute, 

this Court must interpret the statute in “the context of the overall statutory scheme and 

not in isolation” and  “apply statutes in light of the legislature’s intent in enacting them, 

and in light of the policy sought to be advanced by the entire statutory scheme.” United 

States v. Howe, 167 N.H. 143, 145 (2014); quoting State v. Guay, 164 N.H. 696, 700 

(2013).  The goal of this statute was that the citizens of New Hampshire would not be 

subjected to criminal type sanctions, including arrest and detention, when the police had 

nothing more than evidence that a person may have used marijuana at some point.  A114-

116.  At a minimum, the new law requires that the police make inquiries as to the source 

of the odor of marijuana prior to assuming criminal activity is afoot.     

The actions of Trooper Arteaga in this case are not only inconsistent with the U.S. and 

N.H. Hampshire Constitutions, but his actions are inconsistent with the purpose of the 

New Hampshire General Court’s purpose and intent in decriminalizing marijuana.  The 

legislative history of this case is clear that the purpose of this statute was to save the 

taxpayers of New Hampshire the expenses associated with the police spending time 

investigating marijuana possession.  As was stated at the senate hearing on this law, “The 

harm we want to avoid in this bill…is the harm of being arrested.” 7  

The actions of Trooper Arteaga are also inconsistent with the General Court’s purpose 

to avoid social and racial inequities in the New Hampshire criminal justice system.   

Trooper Arteaga admitted that he started following Mr. Perez’s vehicle before he 

witnessed Mr. Perez commit any motor vehicle violation.  A27-28.   Trooper Arteaga 

also admitted that while he was following the car driven by Mr. Perez, he witnessed other 

vehicles violating motor vehicle laws such as speeding.  A53.  

In denying the motion to suppress, the trial court rejected the reasoning in 

Commonwealth v. Cruz, 945 N.E. 2d 899 (Mass. 2011) which held that, in light of 

Massachusetts’ statute decriminalizing possession of marijuana, the odor of burnt 

                                                           
7 See Audio Recording of testimony on HB 650 at l:18:56 at  
http://www.gencourt.state.nh.us/bill_Status/BillStatus_Media.aspx?lsr=0069&sy=2017&sortopti
on=&txtsessionyear=2017&txtbillnumber=hb640 
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marijuana detected by the police during a motor vehicle stop vehicle did not, when 

combined with other factors, give rise to a reasonable suspicion the defendant was 

engaged in criminal activity so as to justify an order that the defendant exit his vehicle.  

Id. at 909-910.  Similar to the stated purpose of the decriminalization of marijuana in 

New Hampshire, the stated purpose of decriminalization in Massachusetts was to remove 

the threat of various criminal “sanctions” for those who possess one ounce or less of 

marijuana and save police resources so that they could focus on serious crimes and save 

taxpayer money.  Id. at 909.  Cruz found that: 

Further, [the law decriminalizing marijuana to a violation level offense] provides a 

clear directive to police departments handling violators to treat commission of this 

offense as noncriminal.  We conclude that the entire statutory scheme also 

implicates police conduct in the field. Ferreting out decriminalized conduct with 

the same fervor associated with the pursuit of serious criminal conduct is neither 

desired by the public nor in accord with the plain language of the statute.  Id. at 

910.   

The trial court’s reasoning in denying Mr. Perez’s motion to suppress is not only 

contrary to the legislative intent but is also flawed in its reasoning.  The trial court 

adopted the reasoning of the dissent in Cruz:  

Although the “possession of a small amount of marijuana is now no longer 

criminal, it may serve as the basis for a reasonable suspicion that activities 

involving marijuana, that are indeed criminal, are underway” (citations omitted).  

For example, the Court concludes that the odor of marijuana emanating from a 

vehicle provides reasonable suspicion that: (1) one or more of the vehicle’s 

occupants is in possession of criminal amounts of marijuana; (2) one or more of 

the vehicle’s occupants is distributing marijuana, or (3) that the vehicle’s driver is 

operating under the influence of marijuana. 

Supp. 45-46.   

Not only is this list of possibilities not exhaustive of the realm possibilities, it 

represents an extremely small subset of scenarios involving the smell of marijuana.  
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Research has shown that “It is surprisingly common to see cases involving an officer who 

conducted a search after ‘smelling marijuana’ only to find a weapon or a drug other than 

marijuana, but no actual marijuana.”  Kreit, Alex, Marijuana Legalization and Pretextual 

Stops, 50 U.C. Davis L. Rev. 741, 752 (2016).  As observed by the Tenth Circuit, there 

are only a few possible “rational explanations” for cases where the officer claims to smell 

marijuana and no marijuana is found: (1) marijuana had previously been in the car and 

left a lingering odor that the officer smelled; (2) the officer “thought he smelled 

marijuana but was mistaken”; or (3) the officer “fabricated his testimony that he detected 

the smell of marijuana.”  Id. at 752, citing United States v. Nielsen, 9 F.3d 1487, 1489 

(10th Cir. 1993). 

These possibilities mitigate against allowing the police to extend the scope of motor 

vehicle detentions based upon the smell of marijuana, as the smell is marijuana is 

consistent with non-criminal activity unless there is evidence of drug trafficking and/or 

large amounts of marijuana.  A person could drive a car driven by another family 

member8 who used marijuana and, under the trial court’s rational, the lingering smell of 

marijuana could justify the detention and search of that person who did not use 

marijuana.    

Additionally, the trial court’s reasoning is inconsistent with the privacy rights of our 

citizens as it gives the police the power to always assume the worst-case scenario from 

any given set of facts.  If a driver is nervous and being nervous is both a normal reaction 

to police contact and consistent with criminal activity, then the police could assume that 

there is criminal activity afoot.  As stated previously, this type of speculation is contrary 

to the law.  See State v. Blesdell–Moore, 166 N.H. at 189; State v. Hight, 146 N.H. at 

751; U.S. v. Garcia, 53 F.Supp.3d at 511.  Under this type of thinking, the police could 

see a brownie on the passenger seat of a car, assume it is a marijuana infused product and 

then further assume there are more brownies that cannot be seen amounting to more than 

                                                           
8 It is still a misdemeanor offense for any person between 18 and 21 to possess marijuana and if 
the police learn that the driver was in that age group, the officer would have reasonable suspicion 
to suspect that a crime was committed if he smelled marijuana. RSA 318-B:2-c, IV.   
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¾ of an ounce of marijuana.  Our constitutions do not allow this type of speculative 

thinking and this type of reasoning is inconsistent with purpose of the statute.   

This type of speculative thinking has previously been rejected by this Court.   In State 

v. Beauchesne, 151 N.H. 803 (2005) this Court found the arresting officer did not witness 

sufficient facts to indicate that criminal activity was afoot when he observed two men 

standing in an alley and one man handing something small and “unidentifiable” to 

another man.  Id. at 815.   In State v. Dodier, 135 N.H. 134 (1991) this Court found no 

reasonable suspicion of criminal activity where the police officer observed two men 

talking in a truck who appeared nervous when the officer approached and the officer 

witnessed the driver made a furtive gesture.  Id. at 139.  Contrary to the trial court’s 

reasoning, the police do not get to assume the worst-case scenario in determining if there 

is reasonable suspicion that criminal activity is afoot.   

The trial court’s reasoning is also flawed when it finds that the odor of marijuana may 

be evidence of drug distribution therefore justifying reasonable suspicion of criminal 

activity.  Supp. 46.  The smell of marijuana is sufficient to establish probable cause that a 

violation level offense of possession of marijuana may have been committed, but it is 

insufficient evidence to establish probable cause for drug trafficking.  U.S. v. Mongold, 

528 Fed. Appx. 944, 951 (10th Cir. 2013).  Where no facts were articulated to support a 

finding that there was a criminal amount of contraband present in the car, the odor of 

marijuana did not justify the warrantless search of vehicle.  Com. v. Cruz, 945 N.E.2d 

899, 913, 459 Mass. 459, 476 (Mass.,2011). 

At a minimum, this Court should hold that the odor of marijuana is not carte blanche 

for the police to detain the defendant for questioning unrelated to marijuana possession  

without investigating whether there is a non-criminal basis for the odor of marijuana.  

The smell of marijuana may justify additional questions as to the source of the smell, 

which questioning did not occur in this case.  As the court in Cruz observed, “As citizens, 

we expect that if we commit a civil infraction, we will pay a fine; we do not expect a 

significant intrusion into our privacy and liberty.” Cruz at Footnote 16, quoting State v. 

Duncan, 146 Wash.2d 166, 177, 43 P.3d 513 (2002). 
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The court’s finding that when a police officer testifies that there is an odor of 

marijuana there is a reasonable basis to believe that criminal level activity may be afoot 

creates another concern for this Court because “[m]arijuana’s distinct odor gives 

unscrupulous officers an easy way to justify a search during a pretextual stop--namely, 

falsely claiming to smell the odor of marijuana.”  Kreit, Alex, Marijuana Legalization 

And Pretextual Stops, 50 U.C. Davis L. Rev. at 752.  This factor is a special concern in 

the present case where the officer, whose purpose was to “stop crimes before [they] 

actually occur,”9 started following Perez before he witnessed Perez commit any crime.  

A27-28.  Like many of the cases mentioned above, no marijuana was found during the 

search of Mr. Perez’s vehicle. A19.   

As the decriminalization of marijuana continues in this country, courts throughout the 

country continue to grapple with the issues set forth in this brief.  In an opinion contrary 

to the holding in Commonwealth v. Cruz, the Court of Appeals of Oregon held that where 

there was a lawful traffic stop and the officer obtained the driver’s consent to search the 

vehicle and observed an odor of “a large amount of marijuana,” the warrantless search of 

the vehicle was  justified based on the likely presence of contraband.  State v. Smalley, 

225 P.3d 844, 845 (Ore. 2010).  Unlike Cruz, Smalley did not address the legislative 

purpose of the decriminalization of marijuana.  Id. 844-848.   

New Hampshire has a long tradition of placing a higher value on the right to be free 

from unreasonable searches and seizures because, “any intrusion in the way of search or 

seizure is an evil, so that no intrusion at all is justified without [probable cause].”  State v. 

Ball, 124 N.H. 226, 237 (1983), citing Coolidge v. New Hampshire, 403 U.S. 443, 467 

(1971).  This Court also has traditionally deferred to the judgment of the legislature.  See 

Opinion of the Justices (Furlough), 135 N.H. at 634–35 (1992).  Both of these traditions 

and principles support this Court finding that the odor of marijuana does not justify the 

search and seizure of persons or property under the New Hampshire Constitution without 

additional evidence of criminal activity.   

                                                           
9 A26.     
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CONCLUSION 

The trial court erred in its analysis when it impermissibly combined a set of 

innocent and non-criminal factors to find that Trooper Arteaga had reasonable suspicion 

to extend the scope of the detention of Mr. Perez because the Trooper’s investigation was 

not carefully tailored to its underlying justification and it lasted longer than necessary to 

effectuate the purpose of the stop.  As Trooper Arteaga unlawfully detained Perez longer 

than necessary to investigate the original reason for the motor vehicle stop, Perez’s 

subsequent consent to search was tainted by this unlawful detention and the trial court 

erred in denying the suppression of the fruits of this stop.   

Further, in light of the statute decriminalizing possession of marijuana, the odor of  

marijuana detected by the police during a valid motor vehicle stop did not, when 

combined with other non-criminal factors, give rise to a reasonable suspicion that the 

defendant was engaged in criminal activity so as to justify an order that the defendant exit 

the vehicle and to extend the scope of the detention of the vehicle.   

The defendant requests a fifteen-minute oral argument. 

Under N.H. Supreme Court Rule 16(3)(i), the defendant certifies that the appealed 

decision is in writing and is appended to this brief. Supp. 31-46. 

Pursuant to N.H. Supreme Court Rule 16(11), the defendant certifies that this brief 

does not exceed 9,500 words exclusive of pages containing the table of contents, tables of 

citations, and any addendum containing pertinent texts of constitutions, statutes, rules, 

regulations, and other such matters. 

 

 

 

 

Respectfully submitted, 

Miguel Francisco Perez  
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       By his attorneys, 

       Wadleigh, Starr & Peters, P.L.L.C. 

 

Dated: July 12, 2019  

 

 

       
 By::__/s/_ Donna J. Brown 

         Donna J. Brown, NH Bar No. 387 
         95 Market Street 
         Manchester, NH 03101 
         (603) 669-4140 
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CERTIFICATE OF SERVICE 

I hereby certify that I e-filed a copy of the Defendant's brief to counsel for the 

defendant, Stephen Fuller, Esquire, of the Office of the Attorney General.  

 

        _________/S/__________ 
       Donna J. Brown 
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