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QUESTIONS PRESENTED FOR REVIEW 

1. Did the Court improperly Grant Defendant’s Motion for Partial 

 Summary Judgment when there were numerous material facts 

 in dispute that should have been presented to the trier of fact to 

 weigh the evidence, draw reasonable inferences and make the 

 ultimate factual finding whether Defendant’s proffered reason 

 for termination; Sexual Harassment was mere pretext for 

 unlawful discrimination based on Plaintiff’s sexual orientation?  

 [Notice of Decision; September 21, 2018, Order on Defendant’s 

 Motion for Partial Summary Judgment, Supplement (“Sup. pp. 1-

 15”)].  

 

2. Did the Court improperly Grant Defendant’s Motion for Partial 

 Summary Judgment when under the Cat’s Paw Theory of 

 Liability an Inference of Discriminatory Animus and Pretext 

 Can be Drawn where Discriminatory Motivation and Retaliation 

 Tainted the Outcome.  [Notice of Decision; September 21, 2018, 

 Order on Defendant’s Motion for Partial Summary Judgment, 

 Supplement (“Sup. pp. 1-15”)].  

 

3. Did the Court improperly Grant Defendant’s Motion for Partial 

 Summary Judgment when a Reasonable Fact-Finder Could 

 Draw an Inference and Determine the investigation was a sham 

 and not worthy of belief whereby the Defendants did not 

 Adhere to its Own Policy, ignored evidence, were biased and 

 disseminated the confidential Report to all witnesses which 

 supported Defendant’s desired outcome?  [Notice of Decision; 
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 September 21, 2018, Order on Defendant’s Motion for Partial 

 Summary Judgment, Supplement (“Sup. pp. 1-15”)].  

 

STATEMENT OF THE FACTS/CASE 

 BACKGROUND: Plaintiff, Amy M. Burnap with a career in 

education spanning 25 years was hired by Defendant Somersworth School 

District as Dean of Students at Somersworth High School for the 

2015/2016 school year.  Plaintiff is a member of a protected class of 

Lesbian, Gay, Bisexual, and Transgender individuals, i.e. non-traditional 

gender presentation.  Plaintiff replaced the former Dean of Students, 

Katelyn Carrington (“Carrington”) who was on maternity leave and would 

return in November as Dean of the Career Technical Center.  Without prior 

notification, Plaintiff was abruptly suspended from her position of Dean of 

Students on January 22, 2016 based on a complaint of sexual harassment.  

(Appendix page 162 (“App. p. 162”)). 

 COMPLAINT:  The initial statement drafted by Carrington was 

sent to Superintendent Jenny Mosca (“Mosca”) on January 22, 2016 which 

reported four incidents.  The first incident reported on January 14, 2016 

occurred on January 12, 2016.  The second incident reported on January 15, 

2016 occurred at the end of August 2015 and was based on hearsay. The 

third incident occurred in December of 2015, and the fourth incident 

occurred on January 21 and was reported on January 22, 2016.  (App. p. 

136).  Carrington did not immediately notify Principal Lampros 

(“Lampros”) who was in Florida and instead notified Mosca on January 19, 

2016 who indicated she would speak to Lampros which did not occur until 
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January 22, 2016.  (App. p. 46, Transcript page 20 (“Tr. p. 20”)).  During 

this eight-day period, Carrington took it upon herself to screen and conduct 

a further investigation.  Id.  Three of the alleged statements by 

complainants Kerry Canard (“Canard”) and Donna Robison (“Robison”) 

against Plaintiff were entered on the same day yet Canard and Robison 

indicated they had no idea how this happened.  (App. p. 56, Tr. p. 82), 

(App. p. 74, Tr. pp. 270-273).  Carrington indicated both Canard and 

Robison came into her office together to make the statement against 

Plaintiff and indicated there were other people in her office when the initial 

complaint was relayed to her on January 14, 2016 and assumed it got out.  

(App. p. 45, Tr. pp. 15-17), (App. p. 50, Tr. p. 37).  Not one of the four 

statements in the complaint indicated any of the employees had been 

sexually harassed by Plaintiff.  (App. p. 136).  Mosca met with Lampros, 

Pamela MacDonald (“MacDonald”), the Title IX coordinator and 

Carrington and the decision to investigate thus followed a meeting at the 

SAU office on January 22, 2016.  (App. p. 88, Tr. pp. 357-362). (App. pp. 

162, 200).    

      INVESTIGATIVE INTERVIEWS:  Mosca gave Lampros the role of 

lead investigator and MacDonald the second investigator.  The investigators 

interviewed eleven (11) witnesses on January 25, 2016 at the SAU office 

during 15-minute increments.  (App. p. 139).  During the interviews not one 

witness indicated or claimed they had been sexually harassed by Plaintiff  

nor did anyone claim there was unwelcome conduct or that any alleged 

conduct by Plaintiff had the purpose or effect of unreasonably interfering 

with their work performance or created an intimidating, hostile, or 
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offensive working environment nor was any of the alleged conduct directed 

at any employee.  Id. The investigators agreed no one specifically stated 

they felt sexually harassed, intimidated or the conduct was intimidating, 

hostile or offensive or interfered with their work performance.  (App. p. 98, 

Tr. pp. 434-435). The investigative interview statements of all eleven (11) 

witnesses indicated they had all spoken to each other prior to being 

interviewed.  (App. p. 139).    

 Plaintiff was interviewed on January 25 and 28, 2016.  (App. p. 

165).  The Investigators failed to allow Plaintiff to tell her side of the story 

and did not ask about key allegations leveled against her and ignored 

evidence of a possible motive and/or collusion.  (App. pp. 93-95, Tr. pp. 

385-396), (App. pp. 172-183).  Plaintiff was asked to substantiate and/or 

refute allegations without any context associated with them. (App. p. 103, 

Tr. pp. 453-455), (App. pp. 120-121, Tr. pp. 545-551), (App. p. 165).  

Plaintiff struggled to understand the questions being asked as there was no 

context provided and it was like a puzzle with a thousand pieces where you 

do not know the picture and you have no other pieces.  (App. pp. 165-169, 

205).  Plaintiff answered all the investigators questions and because there 

was not any context to their questions was not able to give any further 

information.  The investigators did not ask Plaintiff any follow-up 

questions or request that Plaintiff explain anything.  Id. and (App. pp. 106-

107).    

 The investigators found Plaintiff culpable for allegations in which 

she had no memory or knowledge and indicated because Plaintiff did not 

deny the allegations, they therefore must be true.  (App. pp. 99-100, Tr. p. 
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439-443).  Plaintiff was not asked about several of the charges that were a 

basis for her termination yet was found guilty of the allegations.  (App. p. 

87, Tr. p. 343), (App. pp. 93-94, Tr. pp. 389-393).  The investigators 

indicated because they had known all the accusers longer the allegations 

against Plaintiff had to be true.  (App. p. 88, Tr. p. 341), (App. p. 107, Tr. p. 

482). 

  INVESTIGATION:  Lampros was not a trained investigator nor a 

skilled person in investigations and her training was limited to workshops.   

(App. p. 93, Tr. pp. 387-388), (App. p. 116, Tr. p. 521).  MacDonald 

attended two all-day Title IX workshops for training and stated that she was 

not a “professional investigator” and not a lawyer and did the best that she 

could, was sure she made some mistakes, and also indicated she had never 

conducted a sexual harassment investigation.  (App. pp. 110-114, Tr. pp. 

495-508).   

The investigators indicated all the witnesses interviewed with the 

exception of Plaintiff were persons they had worked with or known for a 

long time and they all made what the Investigators described as consistent 

statements.  (App. p. 107, Tr. p. 482).  Lampros indicated it was based on 

her basic experience and knowledge having worked with many of them for 

years, knowing them personally, knowing their strengths and weaknesses 

and it would not make a difference if they had all spoken to each other prior 

to being interviewed. (App. p. 86, Tr. p. 341).   

 The investigators applied their personal bias regarding certain 

allegations without questioning Plaintiff.  (App. p. 87, Tr. p. 343).   

Lampros stated that she was so shocked and stunned by Plaintiff’s direct 
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response to a comment/allegation Plaintiff made [I prefer 1 or 2] that she 

never asked Plaintiff what she meant by it.  Id. and (App. p. 95, Tr. pp. 394-

395).  Lampros indicated there were a couple of meanings which the 

comment could mean which were sexual in nature that she chose to apply.  

Id.  MacDonald indicated she felt as though a pattern of grooming was 

going on with Plaintiff toward the witnesses, showing up when no one is 

around, making people feel uncomfortable which Plaintiff was never asked 

about.  (App. pp. 112-113, Tr. pp. 502-505).  Despite this, MacDonald also 

indicated after all of the interviews not one of the witness/accusers stated 

Plaintiff sexually harassed them.  (App. p. 113, Tr. p. 507).   

The investigators made a claim of retaliation against Plaintiff 

alleging that during the investigation Plaintiff was openly hostile, 

aggressive and intimidating by the way Plaintiff participated in the 

interviews.  (App. pp. 182-183).  Lampros claimed Plaintiff came in for the 

second interview on January 28, 2016 and in an attempt to dislodge the 

doorstop holding the door open kicked it with her foot and came in the 

room and frumped down in the chair.  (App. pp. 105-106, Tr. pp. 463-464).   

MacDonald stated this action “was very intimidating.  I – um – to be 

honest, I was sitting there shaking.”  (App. p. 108, Tr. p. 486).   

  POLICY AND PROCEDURE:  The Reporting Procedure of the 

District’s Sexual Harassment Policy is very clear; if any employee believes 

they have been the victim of sexual harassment the alleged act(s) should be 

reported to the building principal who will notify the Superintendent 

immediately without screening or investigating the report within 24 hours.  

(App. p. 199).  The investigators did not follow school district GBAA-
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Sexual Harassment-Employee/Staff policy.  Id.  The words of the school 

district policy are clear and should be followed.  Id.  The policy forbids 

“unwelcome sexual advances, requests for sexual favors, sexual physical 

conduct or conduct of a sexual nature [that is] made a term or condition of 

an individual’s employment . . . the basis for decisions affecting a person’s 

employment; or . . . has the purpose or effect of unreasonably interfering 

with a person’s work performance or creating an intimidating, hostile or 

offensive working environment.”   Id.   

 SCHOOL BOARD HEARING:  During the first night of the 

school board hearing on March 1, 2016, Carrington testified the 

Confidential Report of Complaints of Unlawful Harassment, Plaintiff’s 

Counsel’s Response to the Report, and the witness interview statements 

were electronically disseminated by the District’s attorney to all eleven (11) 

witnesses prior to testifying.  (App. pp. 51-52, Tr. pp. 41-43).  Defendant’s 

attorney and superintendent’s reasoning for electronically disseminating the 

confidential report were:    

Defendant’s Attorney:    

 It was not until Plaintiff asked for a hearing and demanded that all 

 of the witnesses testify that the report was given to the witnesses in 

 preparation for their testimony.  (App. p. 115, Tr. p. 512). 

 

Superintendent Mosca:   

 When they were asked to be on the witness list it was important for   

 them to have the information that they needed.  We gave them a 

 copy of their interview sheet that pertained to them and then gave 

 them a copy of everything because we felt it was important for them 
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 to have the information they needed and pulling parts and pieces of 

 information was difficult to do.”  (App. p. 119, Tr. p. 532). 

 

The School district policy requires that privacy and confidentiality 

be maintained to protect confidentiality and privacy of both the 

complainant and the alleged wrongdoer.  (App. p. 210).  The school 

district’s policies also protect privacy and confidentiality.  District policy 

GBEA—the Staff Ethics policy—states that the school must, “Maintain all 

privacy and confidentiality standards as required by law.”  Id.  Policy 

GBAA (6) —the employees sexual harassment policy—also requires 

confidentiality:  … the District will respect the confidentiality of the 

complainant and the person(s) against whom the complaint is filed as much 

as possible… (App. p. 199).  The testimony of all the witnesses now 

differed radically from the testimony documented during the initial 

interviews where no one indicated they had been sexually harassed.  (App. 

p. 115, Tr. pp. 512-513), (App. p. 119, Tr. P. 532).  The testimony at the 

school board hearings now supported the findings outlined in the 

Confidential Report which they all received prior to testifying and everyone 

now testified to being sexually harassed.  (App. pp. 172, 186).   

 FINAL FINDINGS:  The final Confidential Report of Complaints 

of Unlawful Harassment indicated Plaintiff was terminated for sexual 

harassment in addition to engaging in other unprofessional conduct in 

violation of board policy, including during her second interview in response 

to additional charges, which the investigators determined constituted 

retaliation against the investigators.  (App. p. 183).  The interview notes of 

Plaintiff are devoid of any mention of the alleged retaliatory behavior.  

(App. p. 165).   
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 The School Board Decision found Plaintiff engaged in unwelcome 

conduct, inappropriate behavior and communication of a sexual nature 

which had an effect of creating an offensive working environment at the 

GAM meeting, the exchange of seeing two women hugging in August of 

2015 which Plaintiff did not remember anything about, “I prefer two or 

three,”  two gifts and comments on Super-Hero day [Plaintiff was never 

asked about what she meant by the comment, the gifts or super hero day], 

and the comment “she was pretty smart for a blond.” (App. pp. 188-196).  

The School Board dismissed from consideration the comment, “I don’t do 

straight” and after hearing and weighing the testimony of Lampros, 

MacDonald and Plaintiff, Defendant School Board credited the testimony 

of Plaintiff and found Plaintiff did not engage in retaliatory conduct.  (App. 

p. 194).     

 The Court, in its decision indicated Plaintiff had not elucidated 

specific facts that would allow jurors to conclude that the investigation was 

intended to cover up sexual orientation discrimination or that it was a sham 

demonstrating pretext.  (Sup. pp. 13-16).  This Appeal followed.   

SUMMARY OF THE ARGUMENT 

 The Court improperly Granted Defendant’s Motion for Partial 

Summary Judgment when applying the totality of the circumstances, there 

is evidence in the record that demonstrates there are numerous valid 

material facts in dispute and inferences which must be drawn in favor of 

Plaintiff which should be decided by the trier of fact/jury and not the judge.  

Plaintiff has elucidated facts where evidence in the record creates trial 

worthy issues as to whether Defendant’s stated reason for terminating 
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Plaintiff; sexual harassment, is a pretext versus Plaintiff’s termination was 

discriminatory animus based on her sexual orientation include:  

Disseminating the final confidential report to all witnesses prior to 

testifying; ignoring the fact that all witnesses had spoken to each other 

during the week before they were interviewed; whether the cat’s paw theory 

of discriminatory animus applied; ignoring Defendant’s sexual harassment 

policy; bias of investigators; determination of sexual harassment prior to 

conducting the investigation; proximity in time of filing initial report; 

unfounded/unsupported claim of retaliation by investigators; inconsistent 

testimony of witnesses; finding Plaintiff guilty of allegations not questioned 

about which could lead to a finding that would support recovery if found to 

be true by a jury.   

 The Court improperly Granted Defendant’s Motion for Partial 

Summary Judgment when under the Cat’s Paw Theory of Liability the 

record supports Defendant’s identified employees from a tight knit group 

harbored outward animus toward Plaintiff and provided conflicting versions 

regarding their initial allegations on the statement, who all spoke to each 

other for a week prior to the investigation interviews, who all added the 

same sexually charged language at the end of benign statements, who all 

changed their testimony and provided inconsistent testimony after receiving 

a copy of the final confidential report, and made an unsubstantiated claim 

of retaliation and admitted bias and application of their own interpretation 

of what they believed Plaintiff meant.  Based on the totality of the 

circumstances an inference of discriminatory animus which tainted the 

outcome and thus pretext can be drawn whether this animus was the 
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catalyst that led to Plaintiff’s termination and whether it was based on her 

sexual orientation.  The jury is free to accept or reject this contention.       

 The Court improperly Granted Defendant’s Motion for Partial 

Summary Judgment when the findings in the report do not support 

Defendant’s district policies, where evidence was ignored and the 

investigators neglected to determine if collusion or camaraderie, motive or 

bias may have shaped the testimony of the witnesses upon which their 

findings were based.  In addition, Plaintiff has elucidated facts which would 

enable a jury to find Defendant’s real and unlawful motive of 

discrimination was further evidenced by the fact the confidential report was 

disseminated to all witnesses prior to testifying which supported 

Defendant’s desired outcome.  These facts coupled with the inferences that 

can be drawn therefrom would enable a jury to find that the reason given is 

not only a sham, but a sham intended to cover up Defendant’s real and 

unlawful motive of discrimination.    

ARGUMENT 

I. THE COURT IMPROPERLY GRANTED DEFENDANT’S 

 MOTION FOR PARTIAL SUMMARY JUDGMENT WHEN 

 THERE WERE NUMEROUS MATERIAL FACTS IN 

 DISPUTE THAT SHOULD HAVE BEEN PRESENTED TO 

 THE TRIER OF FACT TO WEIGH THE EVIDENCE, DRAW 

 REASONABLE INFERENCES AND MAKE THE ULTIMATE 

 FACTUAL FINDING WHETHER DEFENDANT’S 

 PROFFERED REASON FOR TERMINATION; SEXUAL 

 HARASSMENT, WAS MERE PRETEXT FOR UNLAWFUL 

 DISCRIMINATION BASED ON PLAINTIFF’S SEXUAL 

 ORIENTATION. 
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 The role of a Judge is to be a decision maker as to legal issues and 

the role of the trier of fact/jury then becomes the decision maker as to 

factual issues. The trier of fact/jury decides what facts the evidence has 

established and draws inferences from those facts to form the basis for their 

decision.  A genuine dispute of a material fact is an issue that must be 

decided in order to resolve a controversy that a reasonable person would 

recognize as germane to a decision to be made and relates directly to the 

conflict at hand.  A fact is material if it affects the outcome of the litigation 

or is significant or essential to the issue at hand.  Horse Pond Fish and 

Game Club, Inc. v. Cormier, 133 N.H. 648,653 (1990). 

 “The paramount role that juries play in Title VII cases, stressing that 

in evaluating summary judgment evidence, courts must refrain from the 

making of [c]redibility determinations, the weighing of evidence, and the 

drawing of legitimate inferences from the facts, which are jury functions, 

not those of the judge.”  Reeves v. Sanderson Plumbing Products, Inc., 530 

U.S. 133 (2000).  Applying the totality of the circumstances, there is 

evidence in the record that demonstrates there are numerous valid material 

facts in dispute and inferences that can be drawn which should be decided 

by the trier of fact/jury and not the judge.  “If reasonable minds could differ 

as to the import of the evidence, the jury, not the court, must render 

judgment.” Anderson v. Liberty Lobby, 477 U.S. 255 (1986).    

 A review of the pleadings, depositions, affidavits and the excerpts 

from the school board hearing transcripts reveals evidence from which 

conflicting inferences could be drawn as to whether Plaintiff was 
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terminated because of her sexual orientation.  A fact is material if, under 

governing law, it could have an effect on the outcome of the lawsuit. 

Macie v. Helms, 156 N.H. 222, 223 (2007).  All inferences must be drawn 

in favor of the party opposing summary judgment.  It requires the court to 

indulge all reasonable inferences in favor of the nonmovant.  If proven, the 

facts alleged in Plaintiff’s pleadings, together with the reasonable 

inferences therefrom, would constitute a basis for relief under Plaintiff’s 

claim of [discrimination].  Trahan-Laroche v. Lockheed Sanders, Inc., 139 

N.H. 483, 485 (1995).       

 There is evidence in the record to support there are material facts in 

dispute which create trial worthy issues as to whether Defendant’s stated 

reason for terminating Plaintiff; sexual harassment, is a pretext versus 

Plaintiff’s termination was discriminatory animus based on her sexual 

orientation.  The factors and inferences supporting this include but are not 

limited to;  

 (1)  Whether Defendant disseminated the confidential report to all 

  witnesses prior to their testimony at the School Board   

  hearings was  an attempt to manipulate and influence the  

  testimony of all witnesses to support the findings in the sham  

  investigation affecting the final determination of the Board;  

 

 (2)  Whether the statements by the witness/accusers after speaking 

  to each other regarding the reason for Plaintiff’s termination;  

  sexual harassment, were false, inaccurate and inconsistent and 

  based on Plaintiff’s sexual orientation;   

 

 (3)  Whether the Cat’s paw theory of discriminatory animus  

  applied;  

 

 (4)  Whether the in-application of Defendant’s own policy   

  regarding sexual harassment was ignored because it was not  
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  supported by the facts and contrary to the evidence and  

  tailored to a desired outcome based on Plaintiff’s sexual  

  orientation;  

 

 (5)  Whether the discriminatory comments by the investigators  

  based on their own interpretation and bias [we have known  

  them longer and the grooming comment] was based on  

  Plaintiff’s sexual orientation;  

 

 (6)  Whether the fact that all the witnesses had spoken to each  

  other prior to the GAM meeting and prior to being   

  interviewed and knew Canard, Robison, Carrington and  

  Garand had provided sexual harassment claims against  

  Plaintiff and then provided the same sexually charged   

  language at the end of benign statements was an attempt to  

  strengthen/substantiate the claim against Plaintiff because  

  of her sexual orientation;  

 

 (7)  Whether a determination had already been made prior to the  

  investigation that Plaintiff had sexually harassed the   

  individuals because of her sexual orientation and the   

  investigation was a sham that served as a pretext to support  

  the decision for termination; 

 

 (8)  Whether the proximity in time in which Principal Lampros  

  spoke with Robison who articulated no complaints about  

  Plaintiff and three days later filed an initial report claiming  

  numerous allegations of sexual harassment was based on  

  Plaintiff’s sexual orientation;  

 

 (9)   Whether the Investigators unfounded claim of retaliation by  

  Plaintiff during her interview using the incorrect policy was  

  an attempt to bolster Defendant’s claim of sexual harassment  

  based on Plaintiff’s sexual orientation; 

 

 (10)  Whether the Investigators, by adding in language to the  

  allegations; 2 or 3 [“fingers”] and 2 women hugging and  

  [“kissing”] was based on Plaintiff’s sexual orientation;  
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 (11)  Whether ignoring the inconsistent testimony of the   

  heterosexual witnesses whereby no one claimed to have been  

  sexually harassed was evidence that the Investigators found  

  Plaintiff guilty because of her sexual orientation;  

 

 (12)  Whether finding Plaintiff guilty of allegations the   

  Investigators  did not ask Plaintiff about was based on   

  Plaintiff’s sexual orientation;  

 (13)  Whether Robison’s purported allegation against Plaintiff, “I  

  don’t do straight” and subsequent explanation that she   

  thought it meant “I don’t do neat” was a disingenuous attempt 

  to distance herself from Plaintiff’s sexual orientation; and  

 

 (14)  Whether the fact that the witnesses at the GAM meeting  

  claimed at times the group can be inappropriate, yet no one  

  filed a complaint against a heterosexual female and now they  

  claim Plaintiff made an inappropriate comment which was  

  based on her sexual  orientation.         

 

 A motion for Summary Judgment is reviewed de novo.  A dispute is 

genuine if a reasonable jury, drawing favorable inferences, could resolve it 

in favor of the non-moving party Velazquez v. Developers Diversified 

Realty Corp., 753 F.3d 265, 270 (1st Cir. 2014).   In viewing the totality of 

the circumstances, there are genuine factual issues that can only be properly 

resolved by a finder of fact because they may reasonably be resolved in 

favor of either party.  The evidence of the non-movant is to be believed, 

and all justifiable inferences are to be drawn in Plaintiff’s favor.          

 

 A. UNDER THE CAT’S PAW THEORY OF LIABILITY, A 

  REASONABLE FACT-FINDER COULD DRAW AN  

  INFERENCE OF DISCRIMINATORY ANIMUS AND  

  PRETEXT WHERE DISCRIMINATORY    
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  MOTIVATION AND RETALIATION TAINTED THE  

  OUTCOME.   

 

 There is no dispute, the record supports that Katelyn Carrington 

(“Carrington”) and Donna Robison (“Robison”) exhibited and harbored 

outward animus toward Plaintiff.  What is in dispute however is whether 

this animus was the catalyst that led to Plaintiff’s termination and whether 

it was based on her sexual orientation.  The jury is free to accept or reject 

this contention.       

 The record supports that Plaintiff’s secretary Robison [previously 

was Carrington’s secretary] within the first two (2) weeks of school in 

September 2015 told numerous witnesses that Plaintiff was incompetent. 

(App. p. 76, Tr. p. 280).  Plaintiff tried to utilize Robison but was baffled at 

her resistance and did not want to make the relationship worse so did not 

utilize her.  (App. p. 122, Tr. pp. 573-575). Carrington, upon return from 

maternity leave, repeatedly and on numerous occasions exhibited animus 

toward Plaintiff by making stink faces behind her back in front of 

employees during meetings undermining Plaintiff’s position.  (App. p. 79, 

Tr. pp. 302-304).  Principal Lampros was aware of the friction as Plaintiff 

sought advice on several occasions on how to make the relationship with 

Carrington and Robison work.  (App. p. 90, Tr. pp. 362-364).    Resource 

Officer Rick Campbell (“Campbell”) and Truant Officer Sue Garand 

(“Garand”) also had a strained relationship with Plaintiff.  (App. p. 122, Tr. 

pp. 572-575). Robison, Garand and Campbell ate lunch together and were 

known as the lunch bunch and Plaintiff did not feel safe around them.  

(App. p. 127, Tr. p. 36) (App. p. 174).    
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 On January 12, 2016 Robison met with Lampros indicating she was 

looking for another job because she couldn’t work for Plaintiff and 

Lampros tried to pinpoint what exactly concerned her about Plaintiff and 

didn’t find out anything and indicated that she had an opportunity and she 

should go for it.  (App. p. 92, Tr. pp. 384-385).  Later that day, Plaintiff was 

the administrator at an afterschool meeting and the guest was having 

difficulty connecting to the internet.  (App. p. 54, Tr. pp. 75-76), (App. p. 

128, Tr. p. 39-43).  Kerry Canard (“Canard”), Carrington’s secretary was 

assisting with this computer tele-presentation and was having problems 

getting it connected.  Plaintiff stepped out and indicated to Canard the 

connection was lost again and Canard turned to her and slipped her middle 

finger up and down her nose [flipped her off] and then called her a bitch.  

Id.  Plaintiff, sensing Canard was frustrated thought Canard was joking 

around and responded with “I prefer two or three” indicating it’s a joke 

phrase when people flip her off; if you’re really pissed at me and you really 

want to get mad, you’re going to have to do it two or three times, because 

it’s not a big deal to me. Id.  Plaintiff did not perceive Canard was upset at 

all and up until this time Plaintiff had a very friendly relationship with 

Canard and they interacted with each other daily. Id.  Canard indicated the 

comment embarrassed her, she got annoyed and was irritated.  (App. p. 

155).  Canard did not indicate she felt like she was being sexually harassed.     

   On January 15, 2016 Robison urged Canard to tell Carrington about 

the exchange Canard and Plaintiff had on January 12, 2016.  (App. p. 46, 

Tr. pp. 18-20). Carrington indicated there were other people in her office 

when Canard told her, and Carrington assumed some things got out.  (App. 
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p. 50, Tr. pp. 36-37).  The animus culminated in a statement drafted by 

Carrington one week later, on January 22, 2016 outlining statements against 

Plaintiff by Canard, Robison, and Garand.  (App. p. 136).   

 Robison, who three (3) days prior met with Lampros now provided 

two allegations about Plaintiff which were based on hearsay and did not 

concern her involving an errant comment back in August of 2015 regarding 

two females hugging and a statement “I Don’t do straight” in reference to a 

sign in the front office that was crooked. (App. p. 136).  An inference of a 

motive could be drawn that Robison, who harbored animus against 

Plaintiff, who three (3) days prior could not get Lampros to do anything 

about Plaintiff, and because of Plaintiff’s sexual orientation, an allegation 

of sexual harassment against Plaintiff would harm if not end Plaintiff’s 

career.  Canard indicated she only told Carrington about her allegation 

against Plaintiff and waited a week before she shared it with Robison.  

(App. p. 56, Tr. pp. 82-83).  Robison indicated she had no idea how her 

alleged statements to Carrington made on the same day as Canard’s ended 

up on the statement sent to Defendant’s Superintendent Mosca (“Mosca”).  

(App. p. 74, Tr. pp. 270-273).  Canard also did not initially admit to calling 

Plaintiff a “bitch.”  However, Carrington contradicted this and indicated 

Robison and Canard went to her office together to make the statement 

against Plaintiff on January 15, 2016.    (App. pp. 45-46, Tr. pp. 17-19).  By 

concealing relevant information or feeding false information, Robison and 

Canard were able to influence the decision.  Cariglia v. Hertz Equipment 

Rental Corp, 363 F.3d 77, 87 (1st Cir. 2004).  “An employee’s termination 

could be ‘impermissibly tainted’ with a subordinate’s animus, if the 
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subordinate concealed relevant information or fed false information to the 

neutral decisionmakers.”  Harlow v. Potter, 353 F.Supp.2d 109, 118 (D.Me. 

2005).  

 Carrington who indicated there were other people in her office who 

heard the allegations of sexual harassment took it upon herself to continue 

to screen and conducted a further fact-finding investigation for an eight-day 

period.  (App. p. 50, Tr. pp. 36-37).  On January 22, 2016, these same 

employees reported an additional allegation against Plaintiff that took place 

the previous day just prior to the weekly guidance meeting [GAM] which 

was described as an informal setting.  (App. p. 145).  Campbell and 

Guidance Counselor, Lisa Sloan (“Sloan”) engaged in questionable conduct 

by utilizing handcuffs surrounded by sexual innuendoes in a joking manner, 

which made Plaintiff uncomfortable which she reported to the Investigators 

during her interview.   (App. p. 11, Tr. p. 579).  The staff present at the 

meeting indicated “the staff were having informal conversations, everyone 

was kind of in the moment joking around, the team was blowing off 

steam.”  (App. p. 145).  Additionally, one of the witnesses indicated “A lot 

of times people say inappropriate stuff,” and the impression was that no one 

was offended.   (App. pp. 80-81, Tr. pp. 306-312).  At the meeting, Plaintiff 

indicated to no one in general, “Oh, that’s interesting” referring to the 

handcuff scenario which Plaintiff admitted saying when asked by the 

investigators and this comment then morphed into numerous allegations of 

sexual innuendos allegedly made by Plaintiff after everyone had spoken to 

each other prior to the interviews [i.e., this makes me so hot, I am so hot].  

(App. pp. 139-159).  
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 Carrington, who knew of the allegations and harbored outward 

animus toward Plaintiff did not reduce the four allegations into a writing 

until January 22, 2016 which was then sent to Superintendent Mosca 

(“Mosca”).  (App. p. 136).  Carrington attended the meeting at the District 

office with Lampros and Mosca which was against district policy. (App. p. 

200), (App. p. 88, Tr. pp. 3357-362).  Not one of the witnesses/accusers 

indicated they felt sexually harassed or that the alleged statement was 

directed at them.  (App. p. 98, Tr. pp. 434-435).  No one indicated the 

unwelcome conduct had the purpose or effect of unreasonably interfering 

with a person’s work performance or creating an intimidating, hostile, or 

offensive working environment.  Id.  

 The U.S. Supreme Court Opinion, Staub v. Proctor Hospital, 562 

U.S. 411 (2011), held, “If a supervisor performs an act motivated by …  

animus that is intended by a supervisor to cause an adverse employment 

action, and if that act is a proximate cause of the ultimate employment 

action, then the employer is liable ….”  The Court further held that an 

employer may be held liable for employment discrimination based on the 

discriminatory animus of an employee who influenced, but did not make, 

the ultimate employment decision.  Id.  A cat’s paw theory, meaning that 

plaintiff sought to hold the employer liable for the supervisor who was not 

charged with making the ultimate decision to discharge him, that the non-

decision maker exercised such “singular influence” over the decision maker 

that the decision to terminate was the product of “blind reliance.” Staub at 

415. The investigators relied on Carrington.  “It is axiomatic under tort law 

that the exercise of judgment by the decisionmaker does not prevent the 
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earlier agent’s action (and hence the earlier agent’s discriminatory animus) 

from being the proximate cause of the harm.”  Staub at 419.  “Proximate 

cause requires only ‘some direct relation between the injury asserted and 

the injurious conduct alleged,’ and excludes only those links that are too 

remote, purely contingent, or indirect.”  “The employer is at fault because 

one of its agents committed an action based on discriminatory animus that 

was intended to cause and did in fact cause an adverse employment 

decision.”  Staub, at 421.  “Since a supervisor [or employee] is an agent of 

the employer, when he causes an adverse employment action the employer 

causes it; and when discrimination is a motivating factor in his doing so, it 

is a ‘motivating factor in the employer’s action.’”  Staub at 421.  

 “In a cat’s paw situation, the harasser(s) clearly cause(s) the tangible 

employment action, regardless of which individual(s) actually signs the 

employee’s walking papers.”  Harlow v. Potter, 353 F.3d 109, 117 (D.Me. 

2005).  The first Circuit… concluded an employee’s termination could be 

impermissibly tainted with a subordinate’s animus, if the subordinate 

concealed relevant information or fed false information to the neutral 

decision maker.  Id. at 118.  When viewing the light most favorable to 

Plaintiff, Plaintiff has demonstrated a genuine issue of material fact 

concerning whether there is a causal connection between Robison and 

Carrington’s discriminatory animus and motive, and Defendant’s decision 

to remove Plaintiff from her position of Dean of Students.  Discriminatory 

intent and animus can often be proven through testimonial or circumstantial 

evidence. In re Hardy, 154 N.H. 805, 807 (2007).   
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 When looking at the totality of the circumstances, there is ample 

evidence in the record which indicate numerous material facts are in dispute 

in the record to create trial worthy issues as to whether Defendant’s stated 

reason for terminating Plaintiff is pretext and the real reason for her 

termination was because of her sexual orientation under the Cat’s Paw 

Theory of liability. The factors supporting this contention require a jury 

resolution.  Cote v. T-Mobile, USA, Inc.  168 F.Supp.3d 313, 328 (D.Me. 

2016).   The jury is free to accept or reject an inference of discriminatory 

animus which can be drawn beginning with:   

  1. Prior to Carrington’s report, fueled by Robison, none of those 

  who expressed concerns about Plaintiff’s conduct filed  

  any complaints about Plaintiff. (App. pp. 54, 65, 67, 71, 73)  

  Not until the “handcuffs meeting” in January 2016 did anyone 

  report any complaints, and that report went to Carrington, not  

  the principal. (App. p. 68). 

 

 2.   Robison, Plaintiff’s administrative assistant had complained  

  to others that Plaintiff was incompetent as early as two  

  weeks into the 2015-16 school year.  (App. pp. 50, 77).   

  Plaintiff tried to utilize Robison but was baffled at her   

  resistance and did not want to make the relationship worse so  

  did not utilize her.  (App. p. 122, Tr. pp. 573-575).  Robison  

  met with Lampros January 12, 2016 indicating she was  

  looking for another job because she couldn’t work for   

  Plaintiff and Lampros tried to pinpoint what exactly   

  concerned her about Plaintiff and didn’t find out anything.       

  (App. p. 92, Tr. pp. 384-385).  Robison had not    

  worked for Plaintiff for months and Lampros could not  

  pinpoint any work-related concerns.  Lampros indicated it  

  was not relevant to the investigation if Robison had conflicts  

  with Plaintiff.  Id.     
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 3.   Carrington, who filed the initial complaint, was hostile to  

  Plaintiff, among other things having made “stink faces”  

  behind Plaintiff’s back.  (App. pp. 52, 79). 

 

 4.  Other witnesses after speaking with each other prior to being  

  interviewed expressed concerns about working with   

  Plaintiff, but none of those witnesses had specifically   

  complained about sexual harassment, unreasonable   

  interference with their work, or intimidating conduct by  

  Plaintiff, all of which might be violations of policy but   

  none of which was the subject of a complaint about   

  Plaintiff.  (App. pp. 53, 65, 67, 71, 73, 199). 

   

 5.   The relationship between witnesses, the lunch    

  bunch, and the social relationship many had with each other  

  combined with the fact the  witnesses indicated they   

  had spoken to each other during the week-long investigation  

  by Carrington and prior to being investigated by the   

  investigators and then they each added the same sexually  

  charged language to the end of benign statements.  

 

 6.   Given the nature and timing of the complaints, Defendant  

  Superintendent should have considered whether the issues  

  were ones of workplace frictions—co-workers and   

  supervisors having conflicts of a generalized or non-specific  

  nature—and not issues of sexual harassment. 

 

 7. The investigators admitted bias and application of their own  

  interpretation of what they believed Plaintiff meant without  

  asking Plaintiff and failure to ask Plaintiff about many of the  

  allegations yet found her guilty.  (App. pp. 93-110). 

  

 8. Robison and Canard told conflicting versions of how their  

  statements about Plaintiff appeared on the initial report and  

  when they had spoken to each other which conflicted with  

  Carrington’s version.  (App. pp. 56, 74). 
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 9. Carrington testified that the initial statement of January 22,  

  2016 was for sexual harassment even though Canard did not  

  state she was sexually harassed.  A determination had been  

  made prior to the investigation or interview of Plaintiff.   

  (App. p. 48). 

 

 10.   The final Confidential report found Plaintiff responsible for  

  allegations which Plaintiff was never asked about, ignored  

  evidence of a possible motive, misrepresented evidence of  

  retaliation by Plaintiff and found Plaintiff made    

  sexual advances without asking Plaintiff about the   

  allegations which led to the desired outcome of a finding of  

  sexual harassment.  (App. pp. 87, 99-108, 172-183). 

 

 11. It would be hard to imagine a heterosexual female would be  

  accused of sexual harassment for the same conduct.  

 

 When applying the cat’s paw theory under which Defendant is liable 

for discrimination it is if Defendants discriminatory motivation and 

retaliation tainted the ultimate outcome.  Harlow v. Potter, 353 F.Supp.2d 

109, 116 (D. Me. 2005).  “Other circuits have also recognized that an 

employer may be held liable if the decisionmaker who discharged the 

plaintiff merely acted as the rubber stamp, or the “cat’s paw,” for a 

subordinate employee’s prejudice, even if the decisionmaker lacked 

discriminatory intent.”  Id. at 117.   

  Plaintiff’s termination was based on filtered, embellished and tainted 

information.  Issues of sexual harassment as grounds for her termination 

were impermissibly tainted by the identified employee’s animus and 

unfounded and undocumented claim of retaliation by the Investigators 

which contributed significantly to Plaintiff’s termination and was a material 

and important ingredient in causing it to happen.  Plaintiff has produced 
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probative evidence that the final decisionmaker acted as a conduit for 

Defendants prejudice and an inference of discriminatory animus can be 

inferred coupled with additional inferences and it is not for the court to 

decide between competing inferences as it should be left to the jury.  A 

reasonable jury could conclude that Plaintiff’s employment was terminated 

because of her sexual orientation…the issue becomes whether Defendant’s 

stated nondiscriminatory reason is a pretext for discrimination and as such 

courts must be cautious about granting Defendant/employer’s motion for 

summary judgment.  Hodgens v. General Dynamics Corp., 114 F.3d 151, 

167 (1998).  “Summary judgment is not automatically precluded even in 

cases where elusive concepts such as motive or intent are at issue.”  Id.  

Where the non-moving party has produced more than conclusory 

allegations, improbable inferences or unsupported allegations, the court 

should use restraint in granting summary judgment where discriminatory 

animus is in issue.  Id. The record raises triable issue as to whether 

discriminatory animus was at issue whereby Plaintiff suffered sexual 

orientation discrimination resulting in termination. 

 The evidence in this case was provided by biased employees and the 

school board relied on the biased testimony and report.  The employee 

animus and bias combined with the Investigators retaliation caused 

Plaintiff’s termination …the causal chain, they were acting in the scope of 

their employment, and displayed open hostility/animus toward Plaintiff and 

their actions influenced the other witnesses and caused the Board’s ultimate 

employment decision of termination.  Staub, at 422.  Therefore, there are 

valid genuine issues of material fact as to whether Canard, Robison, 

Carrington and the investigators harbored discriminatory animus toward 
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Plaintiff because of her sexual orientation and acted as the Cat’s Paw for 

Plaintiff’s termination.  This allegation could lead to a finding that would 

support recovery if found to be true by a jury.   

  

 B. A REASONABLE FACT-FINDER COULD DRAW AN  

  INFERENCE AND DETERMINE THE    

  INVESTIGATION WAS A SHAM AND NOT WORTHY  

  OF BELIEF WHEREBY  THE DEFENDANTS DID NOT 

  ADHERE TO ITS OWN  POLICY, IGNORED   

  EVIDENCE, WERE BIASED AND DISSEMINATED  

  THE CONFIDENTIAL REPORT TO ALL WITNESSES  

  WHICH SUPPORTED DEFENDANT’S DESIRED  

  OUTCOME.  

 

 The record reveals Carrington indicated the statements she sent to 

Mosca outlined sexual harassment – a determination had already been made 

before speaking to Plaintiff or conducting an investigation.  (App. p. 45, Tr. 

p. 15).  Carrington conducted a further investigation for an additional week 

knowing others knew about the alleged allegations of sexual harassment.  

Id.  Defendant relied heavily on Carrington’s written statement and 

included her in the meeting at the District office which was against the 

policy.  (App. pp 88-89, Tr. pp. 357-362).  Defendant did not bother 

assessing the credibility of Carrington despite knowing the relationship 

with Plaintiff was fractured…even after learning Carrington made stink 

faces behind Plaintiff’s back nor did they interview Carrington.  

Carrington’s credibility and Robison’s motive should have been assessed.   

The investigators indicated all the witnesses interviewed, except for 

Plaintiff were persons they had worked with or known for a long time and 

they all made what the Investigators described as consistent statements.  
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(App. p. 107, Tr. pp. 482-483).  Lampros indicated it was based on her 

basic experience and knowledge having worked with many of them for 

many years, knowing them personally, knowing their strengths and 

weaknesses. (App. pp. 86-87, Tr. pp. 341-342).  Lastly, Lampros indicated, 

knowing the alleged allegations of sexual harassment had been discussed 

with others for a week prior to the investigation and that the witnesses had 

spoken to each other prior to being interviewed made no difference.  The 

witnesses were able to compare notes and align stories prior to their 

interviews.     

 The point of a proper investigation is to seek the truth, not to justify 

a decision or assumption that has already been made and certainly not to 

justify discrimination or retaliation.  The timing of an investigation can 

suggest ill motive and it is extremely important to conduct an investigation 

that does not suggest bias and gives an employee suspected of misconduct a 

chance to tell her side of the story as failure to do so can be evidence of an 

unlawful intent [losing objectivity and failing to be thorough].  The single 

most important characteristic for a workplace investigation is to possess 

neutrality which requires the investigators not to be closely tied to any one 

party in the investigation.  Kramer v. Wasatch County Sheriff’s Office, 743 

F.3d 726 (10th Cir. 2014).   If you know the players well it can be 

problematic in terms of potential or perceived bias.  Id.  Investigators 

should not reach any conclusion until they have gathered all the 

information and evaluated all the facts.  The Essential Guide to Workplace 

Investigations, at p. 67 (3rd ed. 2013, Guerin).  If an employer is shown to 

be untruthful about the reason for a decision, they may be inferred to have 
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been covering up actual discrimination.  There is a question of fact to be 

decided by a jury in evaluating the truth of the Defendant’s 

nondiscriminatory explanation.      

 The findings in the report do not support Defendant’s district 

policies and are contrary to the termination of Plaintiff: [impermissibly 

tainted] and the reasons offered by Defendant were a pretext for 

discrimination.  The court concluded and the parties do not contest Plaintiff 

established a prima facie case of discrimination and Defendant provided a 

legitimate, non-discriminatory justification for terminating Plaintiff; sexual 

harassment.  The sole inquiry is whether Plaintiff established a genuine 

issue of material fact that Defendant’s justification was pretextual and 

Defendant’s action was, in fact, improperly motivated by discrimination.  

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).     

 A Sham investigation can serve as a pretext for termination if 

sufficient facts are pleaded to support a claim.  Quigley v. Precision 

Castparts Corp., et al, Opinion No. 2016 DNH 166 (2016).  A sham 

investigation includes the person’s conducting the investigation ignore or 

misrepresent evidence, or the investigation leads to a desired outcome.  Id.     

 The United States Supreme Court has written it “is permissible for 

the trier of fact to infer the ultimate fact of discrimination from the falsity 

of the employer’s explanation.  Reeves v. Sanderson Plumbing Prod., 530 

U.S. 133, 147 (2000).  [underlining the implausibility’s and inconsistencies 

in the defendant’s justification].  Proof that the defendant’s explanation is 

unworthy of credence is one form of circumstantial evidence that is 

probative of intentional discrimination and may be quite persuasive.  
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McCowan v. All Star Maintenance, Inc., 273 F.3d 917, 922 (10th Cir. 

2001).    

 The court in Grivois v. Wentworth-Douglas Hosp., Lexis 10233 

(D.N.H. Jan. 28, 2010), held, “A finding that plaintiff did not engage in the 

behavior that her employer cited in firing her raises a genuine issue of fact 

as to whether the real reason for her termination was her protected activity 

… .”  “The court also discussed the issue of ‘bad faith, malice or 

retaliation’ in this decision and held that ‘an inference of bad faith or malice 

can arise when the record does not support the stated reason for the 

discharge.’”  Id.   Presently, the ultimate finding in Defendant’s report and 

subsequent termination of Plaintiff’s employment was not supported by the 

evidence or Defendant’s own policy.  Absent evidence of asking Plaintiff 

about numerous allegations and having no evidence that any 

witness/accuser indicated Plaintiff sexually harassed them, Defendant was 

unable to prove Plaintiff violated any harassment policy.  Therefore, an 

inference of discrimination can be found. State of N.H. v. Ouahman, 164 

N.H. 413, 416 (2012).     

 “Evidence that an employer’s reason is false, combined with 

evidence presented to establish a prima facie case, in some cases can be 

sufficient to sustain plaintiff’s burden, and plaintiff need not have further 

evidence of discrimination.”  Zimmerman v. Assoc. First Capital Corp., 

251 F.3d 376, 381-82 (2d Cir. 2001).  Plaintiff has demonstrated the 

proffered reason was false and completely lacks a factual basis and thus has 

shown pretext.  Murray v. Kindred Nursing Centers West, LLC, 789 F.3d 

20, 27 (1st Cir. 2015).              
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 Plaintiff must elucidate facts which would enable a jury to find that 

the reason given is not only a sham, but a sham intended to cover up 

Defendant’s real and unlawful motive of discrimination.  Ray v. Ropes, 799 

F.3d 99 (1st Cir. 2015).  There is evidence Defendant did not follow their 

policy in deciding to terminate Plaintiff’s employment.  “A failure to follow 

established procedures or criteria … [may] support a reasonable inference 

of intentional discrimination,” and “pretext can be shown by demonstrating 

irregularities in … the procedures for discharge.”  Bulwer v. Mount Auburn 

Hospital, 473 Mass. 672, 687 (2016).  Defendant’s departure from its 

protocol when terminating Plaintiff is evidence sufficient to create a triable 

issue of pretext.   

The GBAA policy is very clear; upon receipt of the report, Lampros 

[and in this case Carrington] was to notify Mosca immediately without 

screening or investigating the report.  (App. p. 199).  The first allegation by 

Canard and Robison was on January 15, 2016.  The report was not written 

or submitted to Mosca until January 22, 2016 yet Mosca knew about it on 

January 19, 2016 and indicated to Carrington to sit on the report until 

Lampros got back to town.  (App. p. 51, Tr. pp. 39-40).  During this eight-

day period, Carrington took it upon herself to conduct a further 

investigation.  (App. p. 46, Tr. p. 20).  Lampros indicated, despite the 

policy and the friction between Carrington and Plaintiff, because 

Carrington received the information and they frequently worked on a team, 

Carrington needed to be at the SAU meeting to further discuss the 

statements.  (App. p. 88, Tr. pp. 357-363).    
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  The findings in Defendant’s final report do not meet the test 

outlined in their Policy GBAA-Sexual Harassment.  (App. p. 200).          

 The report’s Finding No. 1 does not meet that test:  

 That finding covered the GAM meeting, where school resource 

 officer Campbell and Sloan toyed with the officer’s handcuffs and 

 Plaintiff’s commented on it.  Although Plaintiff’s comment may 

 have had sexual overtones, it did not meet any of the other tests of 

 the school district policy.  It was not a sexual advance, nor a request 

 for sexual favors, or physical conduct that was a term or condition of 

 employment or a basis for disciplinary action.  Nor did it 

 unreasonably interfere with anyone’s work performance.  Most of 

 those present simply ignored Plaintiff’s comment and none of the 

 witness notes suggests that Plaintiff’s comments were intimidating, 

 hostile or offensive, or, as the legal standard requires, “extremely 

 serious.”  (App. pp. 139-169). 

The same is true with regard to Finding No. 2, “I don’t do straight,” 

but because the school board did not act on that finding, nothing further 

need be said. 

Finding No. 3 also fails to apply the standards stated in the school 

 district policies.  

This is the “two teachers hugging” [which morphed into and added 

 kissing] complaint.  Neither teacher complained about the event, 

 which had occurred some five months earlier, and there is no 

 showing of unreasonable interference with work performance or 

 intimidating,  hostile or offensive conduct, based on the two 

 teachers’ comments.  Sloan said she ignored the comment and 

 thought it may have been an effort by Plaintiff to be funny. (App. pp. 

 143-144).  Leslie Unger felt uncomfortable and said she did not feel 

 professionally safe, but she did not report it.  (App. pp. 147-148).  If 

 the alleged comment Unger complained of in August of 2015 

 occurred, Unger asked it to stop and it did as there were no other 

 reported instances.  All indications are that the alleged unwelcome 



36 

 

 conduct stopped.  That is what the policies underlying sexual 

 harassment law demand, and that is what happened here. 

 

Finding No. 4 relates to the Superhero day Batman costume.   

The interview notes are telling.  Canard Interview Notes (App. pp. 

 155-156) and Plaintiff Interview notes (App. pp. 165-169).  

 According to those notes, Plaintiff allegedly looked Canard “up and 

 down,” made a noise like she approved of the costume and left 

 despite the fact Canard was behind a desk that was chest high.  (App. 

 p. 60, Tr. pp. 98-100).  The report says this created a hostile working 

 environment, notwithstanding the fact that Canard did not file a 

 complaint about the matter and that several months elapsed before 

 anyone raised the concerns and Plaintiff had no memory of this 

 event.  (App. p. 102, Tr. pp. 448-450), (App. pp. 181-183, pp. 10-

 11).  The event itself does not have any hallmarks of a hostile 

 environment; it appears to be a single, isolated occurrence with no 

 threatening overtones or statements.  And school district policy 

 requires that “context” be a part of any investigation. Plaintiff was 

 never asked about this yet was found guilty of it.  

 

 Further, the context does not favor Canard as indicated in a later 

 incident, where Canard gave Plaintiff “the bird.”  Plaintiff replied by 

 saying “I prefer two or three.”  Canard responded by calling 

 Plaintiff “a bitch.”  (App. p. 54, Tr. pp. 76-77).  Whatever else this 

 encounter suggests, it does indicate that there are issues between the 

 two employees, and Canard is no fan of Plaintiff at this point.  That 

 should be weighed in any consideration of Canard’s complaints.  

 The report does not show that the tension between the two was 

 considered in arriving at conclusion and that Plaintiff harassed 

 Canard.  Given the facts, a neutral, outside observer could conclude 

 that Canard harassed Plaintiff, not the other way around. 

 

 Finding No. 5 is, as discussed above, misapplies the law of sexual 

 harassment in the workplace.   

 If an employee finds conduct objectionable, then that employee 

 should tell the offending party - whether a co-worker or a supervisor 
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 - that the conduct is  unwelcome.  That is what happened here. Unger 

 allegedly told Plaintiff she does not want to hear the alleged 

 inappropriate comments: “You’re an administrator and you can’t say 

 anything like  that to anybody at any time.”  As noted above, Plaintiff 

 stopped making the alleged comments that Unger objected to, and 

 that is  consistent with what the law requires.  (App. pp. 70-71, Tr. 

 pp. 239-242).       

 Finding No. 6, the “dumb blonde” comment, should not in any event 

 be considered sexual harassment.   

 While such comments are not encouraged, they are too common to 

 be a basis for discipline.  As EEOC guidance states, “federal law 

 does not prohibit simple teasing, offhand comments, or isolated 

 incidents that are not ‘extremely serious.’ Rather, the conduct must 

 be “so objectively offensive as to alter the ‘conditions’ of the 

 victim’s employment.”  The conditions of employment are altered 

 only if the harassment culminated in a tangible employment action 

 or was sufficiently severe or pervasive to create a hostile work 

 environment.” 

 Workplace Harassment - The finding by the investigators that 

 Plaintiff retaliated against them during the second interview was not 

 supported by any documentation or credible evidence.  Further, 

 Defendant’s, in an attempt to substantiate their findings applied the 

 Complaint Procedure of Policy GBAB-R which is the Anti-

 Harassment Policy.  (App. p. 213).   

 Plaintiff has demonstrated the proffered reason was not credible and 

completely lacks a factual basis and thus has shown pretext and the trier of 

fact can reasonably infer from the falsity of the explanation not supported 

by the policy that Defendant is dissembling to cover up a discriminatory 

purpose.  A reasonable jury could have found that these proffered reasons 

were not credible [and the investigation was a sham].  Madeja v. MPB 
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Corp., 149 N.H. 371, 383 (2003).   An inference can be made that the 

investigators did not actually believe in the investigation and had already 

pre-judged Plaintiff and found her guilty because of her sexual orientation 

and falsely assuming because she was a lesbian she must therefore be 

sexually interested in all females.    

 At the very least, the decision to terminate Plaintiff was precipitous 

to raise a factual question as to whether it was a disingenuous overreaction 

to justify dismissal.  Cote v. T-Mobile, USA, Inc.  168 F.Supp.3d 313, 335 

(D.Me. 2016).  One well-established method of demonstrating pretext is to 

show discriminatory comments were made by key decisionmakers or those 

in a position to influence the decisionmaker.  Id. at 336.  MacDonald 

indicated she felt as though Plaintiff was grooming the witnesses even 

though Plaintiff was never asked about this.  (App. pp.  112-113, Tr. pp. 

502-506).  Lampros stated that she was so shocked and stunned by 

Plaintiff’s direct response to the comment “I prefer 2 or 3” that she never 

asked Plaintiff what she meant by it.  (App. p. 87, Tr. p. 343), (App. p. 95, 

Tr. pp. 394-395).  Lampros indicated there were a couple of meanings 

which were sexual in nature that she chose to apply.  Id.  There were also 

other meanings that were not sexual in nature.  The investigators applied 

their personal bias regarding certain allegations because of her sexual 

orientation without questioning Plaintiff.  Id.     

 Much like the investigation in Mastro v. Potomac Elec. Power Co., 

447 F.3d 843, 855 (2006), Defendant’s investigation was conducted prior to 

delivering the findings and lacked the careful, systematic assessment of 

credibility one would expect in an inquiry on which an employee’s 
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reputation and livelihood depended.  Mastro’s investigation relied heavily 

on an employee who had a strained working relationship with Mastro and 

management did not bother to access the credibility of the employee whose 

account proved most central to determining Mastro’s fate.  Another 

shortcoming of the investigation was … neglecting to determine if 

collusion or camaraderie may have shaped the stories upon which the 

findings were based and that such considerations were not an integral part 

of the investigation.  Id. at 856.  In conducting the investigation in Mastro 

“that rested entirely on the question of credibility, the investigator 

eschewed consideration of any indicia of credibility.”  Id.  The investigator 

“seems to have based his determination on the sheer weight of the numbers; 

but sufficient evidence exists for a jury to conclude, alternatively, that 

discriminatory treatment may have permeated the investigation itself….and 

turned a blind eye to motive.”  Id.  

 Applying the fact pattern in Mastro to the instant case, the 

investigators knew that all the witnesses had spoken to each other prior to 

being investigated and indicated it would not make any difference.  They 

neglected to determine if collusion or camaraderie of the close- knit group 

may have shaped the stories upon which the findings were based.  

Investigator Lampros indicated the basis for believing all the witnesses and 

not Plaintiff was because she had known all the witnesses longer.  

McDonald indicated despite all the witnesses speaking to each other prior 

to the interviews, because they all testified alike [sheer numbers] they were 

more credible.  Lampros did not bother to assess the credibility of the 
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employees [Carrington, Robison and Canard) whose account proved most 

central to determining Plaintiff’s fate.     

 Plaintiff has presented sufficient valid evidence to attack 

Defendant’s proffered explanation for its actions.  Plaintiff’s claim calls 

into question whether Defendant’s sham investigation was a reasonably 

objective assessment of the circumstances or, instead, an inquiry colored by 

sexual orientation discrimination.  Had Defendant really believed in its 

investigation and findings of sexual harassment, Defendant would never 

have disseminated the confidential report to all the witnesses in an effort to 

support their position at the hearings.  Defendant’s justification for 

Plaintiff’s termination which was not supported by the sham investigation 

was false for two (2) reasons; first, no one claimed they had been sexually 

harassed or that anything Plaintiff did or said unreasonably interfered with 

their work environment; and (2) even if Plaintiff did, Plaintiff did not 

violate any of Defendant’s policies.   

 Plaintiff has demonstrated the proffered reason was a lie and the 

investigation was a sham which completely lacked a factual basis, and not 

worthy of belief and thus shows pretext.  Murray v. Kindred Nursing 

Centers West, LLC, 789 F.3d 20, 27 (1st Cir. 2015).  A jury could conclude 

that Defendant failed to provide a fair and impartial investigation and that 

its claim, to the contrary, is pretextual which is a genuine issue of material 

fact properly assigned to the jury.  Sufficient evidence exists for a jury to 

conclude, alternatively, that discriminatory treatment may have permeated 

the investigation itself.  Mastro v. Potomac Elec. Power Co., 447 F.3d 843, 

856 (2006).  A reasonable jury could conclude the Defendant’s sham 
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investigation was central to and culminated in Plaintiff’s termination and 

was not just flawed but inexplicably unfair.  Id.         

CONCLUSION 

 Plaintiff elucidated numerous specific factually material allegations 

that are in dispute and the reasonable inferences therefrom raise a jury issue 

as to whether Defendant discriminated against Plaintiff based on her sexual 

orientation.  It should be left up to a reasonable juror to conclude whether 

Plaintiff would not have suffered the adverse action if she was heterosexual 

and everything else stayed the same.  The court improperly usurped the 

jury’s function of weighing the evidence, drawing reasonable inferences, 

and making the ultimate factual finding whether Plaintiff’s termination was 

motivated by discrimination based on her sexual orientation.  For all the 

forgoing reasons, the Court’s grant of Defendant’s Partial Motion for 

Summary Judgement should be reversed.    

 

REQUEST FOR ORAL ARGUMENT 

 Counsel for Appellant, Amy M. Burnap requests 15 minutes for oral 

argument to be presented by Samantha M. Jewett. 

 

S. CT. RULE 16(3)(i) 

 A copy of the decision below to be reviewed/reversed. 
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