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QUESTIONS PRESENTED FOR REVIEW

I.  Did the trial court err in shifting the burden of proof from the taxpayer to the

towns?

Raised/Preserved–Respondents’ Motion for Reconsideration

II.  Did the trial court err in accepting the taxpayer’s expert’s testimony as

credible, reliable and probative?

Raised/Preserved–Respondents’ Post Trial Memorandum of Law 

-Respondents’ Motion for Reconsideration

III.  Did the trial court err by ruling that guy wires and anchors are not taxable

structures?

Raised/Preserved–Respondents’ Motion for Reconsideration

IV.  Did the trial court err by concluding that poles which are automatically

licensed are exempt from taxation?

Raised/Preserved-Town of Belmont’s and Town of Durham’s Objection to 

FairPoint’s Motion for Summary Judgment on Ultra Vires

Test Cases and Town of Belmont’s Cross-Motion for

Summary Judgment

V.  Did the trial court err when it determined that the taxpayer’s use and

occupancy of public rights-of-way was not pursuant to a perpetual lease that gave

rise to an independently taxable property interest?

Raised/Preserved–Town of Alexandria’s Objection to FairPoint’s

Motion for Summary Judgment and Cross-Motion for

Summary Judgment on “Ultra Vires” Claims

VI.  Did the trial court err in reaching its conclusion of value of taxpayer’s poles

where the trial court’s determination of value does not properly account for

installation and construction costs, fails to include assemblage costs, omits the

value of income streams associated with attachers to the poles and conduit, and

relies upon House Bill 1198 (2016) to determine the depreciable life of a pole?
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Raised/Preserved–Respondents’ Post Trial Memorandum of Law 

-Respondents’ Motion for Reconsideration

VII.  Did the trial court err in accepting, relying upon and finding probative the

taxpayer’s valuation of the rights-of-way?

Raised/Preserved–Respondents’ Post Trial Memorandum of Law 

-Respondents’ Motion for Reconsideration
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CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES, OR

REGULATIONS INVOLVED IN THE CASE

RSA 72:8-a Telecommunications Poles and Conduit. 

All structures, poles, towers, and conduit employed in the transmission of

telecommunication, cable, or commercial mobile radio services shall be taxed as

real estate in the town in which such property or any part of it is situated. Except

as provided in RSA 72:8-c, the valuation of such property shall be based on its

value as real estate. Other devices and equipment, including wires, fiber optics,

and switching equipment employed in the transmission of telecommunication,

cable, or commercial mobile radio services shall not be taxable as real estate. 

RSA 72:23 Real Estate and Personal Property Tax Exemption. 

The following real estate and personal property shall, unless otherwise provided

by statute, be exempt from taxation:

I. (a) Lands and the buildings and structures thereon and therein and the

personal property owned by the state of New Hampshire or by a New Hampshire

city, town, school district, or village district unless said real or personal property is

used or occupied by other than the state or a city, town, school district, or village

district under a lease or other agreement the terms of which provide for the

payment of properly assessed real and personal property taxes by the party using

or occupying said property. The exemption provided herein shall apply to any and

all taxes against lands and the buildings and structures thereon and therein and

the personal property owned by the state, cities, towns, school districts, and

village districts, which have or may have accrued since March 31, 1975, and to

any and all future taxes which, but for the exemption provided herein, would

accrue against lands and buildings and structures thereon and therein and the

personal property owned by the state, cities, towns, school districts, and village

districts.
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(b)(1) All leases and other agreements, the terms of which provide for the

use or occupation by others of real or personal property owned by the state or a

county, city, town, school district, or village district, entered into after July 1, 1979,

shall provide for the payment of properly assessed real and personal property

taxes by the party using or occupying said property no later than the due date. 

231:160-a Exception for Existing Locations.

Any poles, structures, conduit, cables or wires, the location of which have already

been approved by the local land use board as part of a subdivision, site plan, or

other development approval, shall, if such location becomes a public highway, be

deemed legally permitted or licensed without further proceedings under this

subdivision; provided, that copies of the appropriate utilities' easements, work

plans, or other data showing locations of such structures, are submitted to the

municipality for recording purposes. 

RSA 231:161 Procedure.

Any such person, copartnership or corporation desiring to erect or install any

such poles, structures, conduit, cables or wires in, under or across any such

highway, shall secure a permit or license therefor in accordance with the following

procedure:

I. Jurisdiction.

(a) Town Maintained Highways. Petitions for such permits or licenses

concerning town maintained highways shall be addressed to the selectmen of the

town in which such highway is located; and they are hereby authorized to

delegate all or any part of the powers conferred upon them by the provisions of

this section to such agents as they may duly appoint.

(b) City Maintained Highways. Petitions for such permits or licenses

concerning city maintained highways shall be addressed to the board of mayor



11

and aldermen or board of mayor and council of the city in which such highway is

located and they shall exercise the powers and duties prescribed in this

subdivision for selectmen; and they are hereby authorized to delegate all or any

part of the powers conferred upon them by the provisions of this section to such

agents as they may duly appoint.

(c) State Maintained Highways. Petitions for such permits or licenses

concerning all class I and class III highways and state maintained portions of

class II highways shall be addressed to the commissioner of transportation who

shall have exclusive jurisdiction of the disposition of such petitions to the same

effect as is provided for selectmen in other cases, and also shall have like

jurisdiction for changing the terms of any such license or for assessing damages

as provided herein. The commissioner shall also have the same authority as

conferred upon the selectmen by RSA 231:163 to revoke or change the terms

and conditions of any such license. The commissioner is hereby authorized to

delegate all or any part of the powers conferred upon him by the provisions of this

section to such agent or agents as he may duly appoint in writing; he shall cause

such appointments to be recorded in the office of the secretary of state, who shall

keep a record thereof.

(d) The word "selectmen" as used in the following paragraphs of this

section shall be construed to include all those having jurisdiction over the

issuance of permits or licenses under paragraph I hereof.

II. Permits.  The petitioner may petition such selectmen to grant a permit for

such poles, structures, conduit, cables or wires. If the public good requires, the

selectmen shall grant a permit for erecting or installing and maintaining such

poles, structures, conduit, cables or wires. Such permit shall designate and define

in a general way the location of the poles, structures, conduit, cables or wires

described in the petition therefor. Such permit shall be effective for such term as

they may determine, but not exceeding one year from the date thereof, and may,

upon petition, be extended for a further term not exceeding one year. A permit



12

shall not be granted to replace an existing utility pole on any public highway

unless such replacement pole is erected at least 20 feet from the surfaced edge

or the edge of public easement therein, provided, however, that for good cause

shown the selectmen may waive the 20-foot requirement.

III. Effect of Permit.  Except as otherwise provided herein, the holder of

such permit shall during the term thereof be entitled to have and exercise all the

rights, privileges and immunities and shall be subject to all the duties and

liabilities granted or imposed hereby upon the holder of a license hereunder.

IV. Licenses.  The petitioner may petition such selectmen to grant a license

for such poles, structures, conduit, cables or wires. If the public good requires,

the selectmen shall grant a license for erecting and installing or maintaining the

poles, structures, conduit, cables or wires described in the petition.

V. Provision of Licenses.  The selectmen in such license shall designate

and define the maximum and minimum length of poles, the maximum and

minimum height of structures, the approximate location of such poles and

structures and the minimum distance of wires above and of conduit and cables

below the surface of the highway, and in their discretion the approximate distance

of such poles from the edge of the traveled roadway or of the sidewalk, and may

include reasonable requirements concerning the placement of reflectors thereon.

Such designation and definition of location may be by reference to a map or plan

filed with or attached to the petition or license.

VI. Effect of License.  All licenses granted under the provisions hereof shall

be retroactive to the date the petition therefor is filed. The word "license" as

hereinafter used herein, except in RSA 231:164 shall be construed to include the

word "permit". The holder of such a license, hereinafter referred to as licensee,

shall thereupon and thereafter be entitled to exercise the same and to erect or

install and maintain any such poles, structures, conduit, cables, and wires in

approximately the location designated by such license and to place upon such

poles and structures the necessary and proper guys, cross-arms, fixtures,
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transformers and other attachments and appurtenances which are required in the

reasonable and proper operation of the business carried on by such licensee,

together with as many wires and cables of proper size and description as such

poles and structures are reasonably capable of supporting during their

continuance in service; and to place in such underground conduit such number of

ducts, wires and cables as they are designed to accommodate, and to supply and

install in connection with such underground conduit and cables the necessary

and proper manholes, drains, transformers and other accessories which may

reasonably be required. 

RSA 516:29-b Disclosure of Expert Testimony in Civil Cases.

I. A party in a civil case shall disclose to other parties the identity of any

person who may be used at trial to present evidence under Rules 702, 703, or

705 of the New Hampshire rules of evidence.

II. Except as otherwise stipulated or directed by the court, this disclosure

shall, with respect to a witness who is retained or specially employed to provide

expert testimony in the case or whose duties as an employee of the party

regularly involve giving expert testimony, be accompanied by a written report

signed by the witness. The report shall contain a complete statement of:

(a) All opinions to be expressed and the basis and reasons therefor;

(b) The facts or data considered by the witness in forming the

opinions;

(c) Any exhibits to be used as a summary of or support for the

opinions;

(d) The qualifications of the witness, including a list of all publications

authored by the witness within the preceding 10 years;

(e) The compensation to be paid for the study and testimony; and

(f) A listing of any other cases in which the witness has testified as

an expert at trial or by deposition within the preceding 4 years.
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III. These disclosures shall be made at the times and in the sequence

directed by the court. In the absence of other directions from the court or

stipulation by the parties, the disclosures shall be made at least 90 days before

the trial date or the date the case is to be ready for trial or, if the evidence is

intended solely to contradict or rebut evidence on the same subject matter

identified by another party, within 30 days after the disclosure made by the other

party. The parties shall supplement these disclosures when required in

accordance with the court's rules.

IV. The deposition of any person who has been identified as an expert

whose opinions may be presented at trial, and whose testimony has been the

subject of a report under this section, shall not be conducted until after such

report has been provided.

V. The provisions of this section shall not apply in criminal cases. 

CHAPTER 208

HB 1198-FN-LOCAL - FINAL VERSION

2016 SESSION

AN ACT relative to the valuation of poles and conduit owned by telephone

utilities.

Be it Enacted by the Senate and House of Representatives in General Court

convened:

208:1  Reference Change.  Amend RSA 72:8-a to read as follows:

72:8-a  Telecommunications Poles and Conduit.  [Except as provided in

RSA 72:8-b,] All structures, poles, towers, and conduit employed in the

transmission of telecommunication, cable, or commercial mobile radio services

shall be taxed as real estate in the town in which such property or any part of it is

situated.  Except as provided in RSA 72:8-c, the valuation of such property shall
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be based on its value as real estate.  Other devices and equipment, including

wires, fiber optics, and switching equipment employed in the transmission of

telecommunication, cable, or commercial mobile radio services shall not be

taxable as real estate.

208:2  New Section; Property Taxation; Valuation of Poles and Conduit Owned

by Telephone Utilities; Rulemaking.  Amend RSA 72 by inserting after section 8-b

the following new section:

72:8-c  Valuation of Telecommunications Poles and Conduit; Rulemaking.

I.  The value of wooden poles or conduit employed in the

transmission of telecommunications owned in whole or in part by telephone

utilities, as described in RSA 362:7, or providers of Voice over Internet Protocol

(“VoIP”) service or IP-enabled service, each as defined in RSA 362:7, or

commercial mobile radio services, for purposes of tax assessment against said

entity, shall be determined by the following formula: the Replacement Cost New

(RCN) of the telecommunications pole or conduit, less depreciation calculated on

a straight-line basis for a period of 40 years with a residual value of 20 percent.  

II.  On or before July 1 of the tax year, the department of revenue

administration shall provide to every municipality a schedule of

telecommunications pole and conduit RCN, using national published

telecommunications standard cost data guides calculated annually using a 5-year

rolling average.

III.  The commissioner of the department of revenue administration

shall adopt rules pursuant to RSA 541-A relative to how telecommunications pole

and conduit RCN shall be established, including a process for receiving public

input prior to such establishment.

208:3  New Section; Taxable Property; Inventory; Telecommunications Poles and

Conduit.  Amend RSA 74 by inserting after section 18 the following new section:
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74:19  Inventories of Telecommunications Poles and Conduit.

I.  In order to properly determine the value of property under RSA

72:8-c, an inventory of telecommunications poles and conduit shall be filed with

the department of revenue administration and with the municipality where the

property is located by each owner of telecommunications poles and conduit. 

Each form may include the following information:

(a)  Name and address of a contact person if the owner is a trust or

corporation.

(b)  Detailed description of the telecommunication poles using most

recent readily available information held by the owner.

(c) Description of conduit using most recent readily available

information held by the owner.

(d)  The filer's dated signature certifying that the information

indicated on the form is true.

II.  The inventory of telecommunications poles and conduit required

by this section shall be filed with the department of revenue administration and

with the municipality where the property is located by the owner of

telecommunications poles and conduit no later than July 1.  Persons required to

file the inventory of telecommunications poles and conduit who willfully fail to file

or willfully make false statements on the forms shall be guilty of a violation.

III.  Any person or corporation required to file an inventory of

telecommunications poles and conduit shall be subject to the provisions of RSA

74:12.

208:4  Reference Change.  Amend RSA 75:1 to read as follows:

75:1  How Appraised.  The selectmen shall appraise open space land

pursuant to RSA 79-A:5, open space land with conservation restrictions pursuant

to RSA 79-B:3, land with discretionary easements pursuant to RSA 79-C:7,

residences on commercial or industrial zoned land pursuant to RSA 75:11, earth
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and excavations pursuant to RSA 72-B, land classified as land under qualifying

farm structures pursuant to RSA 79-F, buildings and land appraised under RSA

79-G as qualifying historic buildings, qualifying chartered public school property

appraised under RSA 79-H, residential rental property subject to a housing

covenant under the low-income housing tax credit program pursuant to RSA

75:1-a, renewable generation facility property subject to a voluntary payment in

lieu of taxes agreement under RSA 72:74 as determined under said agreement,

telecommunications poles and conduit pursuant to RSA 72:8-c, and all other

taxable property at its market value.  Market value means the property's full and

true value as the same would be appraised in payment of a just debt due from a

solvent debtor.  The selectmen shall receive and consider all evidence that may

be submitted to them relative to the value of property, the value of which cannot

be determined by personal examination.

208:5  Effective Date.  This act shall take effect September 1, 2016.
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STATEMENT OF THE CASE

Prior to 2011, the equipment and use of the public rights-of-way by

telecommunications companies was exempt from taxation.  As of April 1, 2016,

the valuation of the equipment (but not the use of the rights-of-way) is determined

by a formula established by the legislature.  Between 2011 and 2016, hundreds

of tax abatement cases were filed by the taxpayer seeking reduction or

elimination of the value assigned to its poles and use of the rights-of-way by the

towns.  Those appeals were consolidated, and the parties proceeded with

discovery.  

The trial court (McNamara, J.) bifurcated the cases into two phases: 

taxability issues and valuation issues.  Test towns were chosen for both phases

to represent all of the issues in each phase.  In Phase I, the trial court issued an

Order on Motions for Summary Judgment, dated December 14, 2015, attached at

57 (hereafter “Order on Motions for Summary Judgment”).  That Order decided

the legal issues in the case, such as whether the licenses issued by the towns to

the taxpayer for use of the rights-of-ways were required to include specific,

statutory language before the towns could tax the taxpayer for its assets and use

of the rights-of-way.  Only two of those legal issues are contested here–whether

licenses which arise as a matter of law impliedly include that statutory language

and whether the taxpayer occupies the public rights-of-way pursuant to an

implied in fact perpetual lease. 

The parties then selected three towns to serve as test cases on the issue

of how the assets were to be valued.  Those three towns were Belmont (tax year

2011), Durham (tax year 2013) and Hanover (2011) .  After a five day trial, the1

court issued an Order dated July 20, 2018 regarding the fair market value of the

poles and conduit, as well as the taxpayer’s use of the rights-of-way (hereafter

While there were two different tax years at issue, this was of no consequence to1

the analysis or the consideration of the issues.
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“Order”).  That Order is attached at 93.  Many of the issues decided in that Order

are presented here on appeal. 

The Towns of Hanover and Durham sought reconsideration of that Order

(Belmont having prevailed at the trial), which was denied by Order on Motion for

Reconsideration, dated August 31, 2018, attached at 129 (hereafter “Order on

Motion for Reconsideration”).  This appeal followed.  The taxpayer did not file a

cross-appeal.  
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STATEMENT OF FACTS

While the facts specific to each issue will be set out more fully below, the

basic facts are these.  The Towns of Hanover and Durham assessed the poles

and conduit owned by the taxpayer, as well as the taxpayer’s use of the rights-of-

way, and sent the taxpayer bills for its proportional share of the towns’ tax

burdens.  The equalized  assessed values are as follows:2

Town Poles and

Conduit

Use of Rights-of-

way

Resulting Tax3

Durham $3,793,565 $1,122,778 $146,363

Hanover $2,507,404 $878,578 $62,426

The taxpayer appealed these assessments.  During the five day trial, both

parties presented testimony regarding their opinion of the correct fair market

value of the assets.  The towns asserted that the actual fair market value was:

Town Poles and

Conduit

Use of Rights-of-

way

Resulting Tax

Durham $2,955,500 $477,900 $102,217

Hanover $3,953,700 $984,100 $91,036

As the Court is no doubt aware, assessments represent a percentage of the fair2

market value of the property.  The Department of Revenue Administration sets
that “equalization ratio” for each town each year.  For 2011, the Town of
Hanover’s equalization ratio was 101.3%; for 2013 Durham’s was 97.9%. 

Hanover’s 2011 tax rate was $18.20/$1,000.  Durham’s tax rate for 2013 was3

$30.41/$1,000.
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The taxpayer asserted the actual fair market value was:

Town Poles and

Conduit

Use of Rights-of-

way

Resulting Tax

Durham $1,073,807 $221,021 $38,549

Hanover $1,193,155 $244,753 $26,510

In arriving at their values, the parties all relied on experts.  The towns

utilized George E. Sansoucy, P.E. as their expert.  Sansoucy, who has been

recognized as an expert in valuing utility properties for the purposes of taxation

by this Court as well as many other courts in New Hampshire.  The details of

Sansoucy’s approach are set forth in the applicable sections below.

The taxpayer utilized the services of Anne Bulkley to arrive at its asserted

value.  Bulkley has limited experience valuing telecommunication assets and

whose testimony has primarily been in other states.  The details of Bulkley’s

approach are also set forth herein.  

The trial court, which acknowledged that the entire purpose of the trial was

merely to find facts and render a decision which could be appealed to this Court,

see Transcript of Trial at 5-6, determined a value for the taxpayer’s poles,

conduit, and use of the public rights-of-way in each town and instructed the

parties to submit a proposed final order applying the appropriate equalization

ratio to the trial court’s final opinions of total value in each town.  The parties did

so, making three corrections to the trial court’s findings, and the proposed order

was approved by the Court as follows:

Town Court

Determined

Value

Equalized Value Resulting

Refund

Durham $1,311,089 $1,283,556 $107,333

Hanover $1,685,647 $1,707,560 $31,348
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August 13, 2018 Final Order in Test Cases, attached at 127.

The trial court’s decision was flawed for both legal and factual reasons, and

it should therefore be reversed by this Court.  
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SUMMARY OF ARGUMENT

The trial court inappropriately shifted the burden of proof to the towns to

prove that the assessments of taxpayer’s property were correct, apparently

believing that it was required to adopt one of the expert’s opinion of value.  This is

not so.  If the taxpayer’s expert’s opinion is not credible, the taxpayer has not met

its burden of proof and the appeal is dismissed. 

In reaching her opinion of value, taxpayer’s appraiser, Anne Bulkley relied

heavily on a so-called “New England Utility Survey” which she had conducted to

obtain data for her cost approach analysis.  Bulkley provided scant information

about the Survey, and refused to provide the raw data to the towns or the court,

even in a redacted format.  Nonetheless, the trial court found that her reliance on

the Survey was reasonable and her opinions of value based on the Survey were

credible and probative.  This Court should reverse that decision, because no

reasonable person could have concluded that Bulkley’s testimony was credible

where the raw data upon which her conclusions were based was hidden from

both the towns and the trial court.

This omission is even more glaring because the parties expressly chose

not to waive the statutory expert disclosure requirements under RSA 516:29-b 

They were therefore required to include in their expert disclosures, among other

things, “The facts or data considered by the witness in forming the opinions.” 

RSA 519:26-b, II.  The taxpayer clearly failed to comply with this requirement. 

Without that information, “there is no way for the Court or the Towns to evaluate

the accuracy of the . . . data, what exactly [the expert] received for data, the

scope of or the specific decisions [the expert] made, and her application of the

data.”  Order at 6, attached at 99.  

The trial court acknowledged that Bulkley did not comply with the

disclosure requirements of RSA 516:29-b, and further recognized that her refusal

to disclose “could diminish the probative value of the assumption made by

Bulkley that the data is reliable.”  Order at 6, attached at 99.  Inexplicably, the trial
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court nevertheless concluded that the data is “probably reliable and probative”

because the towns’ attorneys did not move to compel its production.  Order at 7,

attached at 100.  The trial court’s determination that the towns must have

believed the Survey was reliable and probative because the towns’ attorney did

not seek to compel disclosure effectively and improperly switched the burden of

proof from the taxpayer to the towns. 

The trial court also erred in finding held that guy wires and anchors were

not subject to taxation.  This ruling contradicts the plain language of RSA 72:8-a,

which provides that all structures, poles, towers and conduit are taxable, while

equipment employed in the transmission of services is not.  Guys and anchors

are clearly “structures” as that term is used in the statute because they are

constructed in conjunction with poles to keep them upright and stable.  They are

therefore taxable.   

Even if it were not clear that the term “structures” includes the guys and

anchors, the statutory scheme here contemplates two categories of property: 

those parts which actively transmit services; and those that are the physical hosts

for such transmission parts.  The former are exempt from taxation; whereas the

latter are taxable as real property.  Guys and anchors do not actively transmit

services.  They are structural supports for the poles which host the transmitting

equipment.  Therefore, under the principle of ejusdem generis, they are taxable. 

The trial court erred in holding that RSA 72:8-a does not provide for the taxation

of guys and anchors, and this Court should reverse.

The trial court held as a matter of law that poles which are licensed as a

matter of law pursuant to RSA 231:160-a are not subject to taxation, absent the

towns taking action to amend those licenses to include the language found in

RSA 72:23.  This interpretation of RSA 231:160-a is incorrect, and should be

reversed by this Court.  RSA 231:160-a provides an exemption from the process

outlined in RSA 231:161, which requires the taxpayer to affirmatively seek

licenses from towns when it wishes to construct poles in a public highway.  It is in
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essence an implied contract, and in every contract, “the laws which subsist at the

time and place of the making of a contract, and where it is to be performed, enter

into and form a part of it.”  U.s. Ex Rel. Hoffman v. City of Quincy, 71 U.S. 535,

550 (1867).  The required taxing language from RSA 72:23 therefore is part of the

license which arises as a matter of law.  

RSA 231:160-a was adopted in 1989, long after the requirement that all

agreements for the use or occupation of town property provide for the payment of

taxes was adopted as part of RSA 72:23.  Presumably the legislature was aware

of this requirement when it adopted RSA 231:160-a.  There is nothing in the

language of the statute or in the legislative history of the bill that indicates that the

legislature intended such automatically licensed poles to escape taxation unless

the town undertook an affirmative action to amend the automatic license to

include the taxation language, and it makes no sense to assume that the

legislature intended automatically licensed poles be licensed in a way that is not

consistent with statutory requirements.  

The trial court further ruled that (a) the taxpayer’s licenses to use the public

rights-of-way were not leases and (b) taxpayer’s interests in the use of the

municipal rights-of-way were not perpetual.  The trial court’s holding is predicated

upon a misapplication of applicable statutes and case law, and this Court should

reverse it.  The taxpayer’s interest in the use and occupancy of the public rights-

of-way constitute a perpetual lease, pursuant to which, as a matter of law, the

taxpayer is deemed to be the owner of its interest in the public rights-of-way for

property taxation purposes.  Because the taxpayer is deemed the owner, the

rights-of-way are not exempt town property and therefore the requirements of

RSA 72:23 need not be met before the town can tax the taxpayer’s use of the

rights-of-way.  

The trial court held that the taxpayer’s pole licenses were not essentially

leases because RSA 231 requires the taxpayer to acquire a “license” from the

municipalities to use or occupy rights-of-way.  The trial court erred in its analysis
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because the evidence here clearly demonstrated that the taxpayer’s use and

occupancy of municipal rights-of-way is, in substance, a lease.  Moreover,

municipalities do not have the authority to unilaterally terminate the taxpayer’s

use and occupancy of municipal rights-of-way.  While municipalities can impose

limited restrictions on the exact placement or height of a pole, the fact remains

that a municipality cannot prohibit, restrict, or otherwise unilaterally terminate a

utility’s use of municipal rights-of-way. 

For the many of the same reasons set forth above, the trial court further

erred in determining that the taxpayer’s interest in the rights-of-way was not

perpetual.  Contrary to the trial court’s view that the selectmen may not revoke or

materially change a license.  The selectmen may require the licensee to “remove”

a pole only if they designate a new location for the pole,; and may not do so in a

way that results in a disruption of the taxpayer’s business or provision of service. 

In both law and fact, the taxpayer’s use and occupancy of municipal rights-of-way

is perpetual.  The trial court erred in ruling that the taxpayer’s interest in the use

of the public rights-of-way does not constitute a perpetual lease and this Court

should reverse that ruling. 

Assuming arguendo that the Court does not reverse the trial court’s

decision for one of the many legal reasons set forth above, the Court should

reverse the trial court’s conclusion of pole value because the trial court did not

properly account for many of the costs that should have been included in the

value of the poles, such as the costs of digging, backfill, and concrete associated

with the installation; mobilization costs; and contributions in aid of construction. 

Additionally, although the trial court held that assemblage costs, “should be

associated with the value of the poles and conduit themselves,” it then failed to

add those assemblage costs to its value of the poles and conduit despite ruling

them taxable.  Finally, the trial court refused to include in the value of the poles

and conduit the income earned by the taxpayer from “attachers;” other utilities

that attach their equipment to and utilize the pole and pay for the right to do so. 
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The trial court also rejected the opinions of both experts regarding the

depreciation rate to be applied in valuing the poles.  Instead, the trial court

adopted the depreciation rate set forth in HB 1198 (2016), a bill enacted well after

the tax years in question, which requires that telecommunication poles be valued

using replacement cost new depreciated by a 40 year depreciation rate.  The

court’s reliance on HB 1198 in reaching the fair market value of the taxpayer’s

poles was an error and this Court should reverse that decision.  HB 1198 (2016)

amends, among other statutes, RSA 75:1 and adopts a new statute, RSA 72:8-c. 

The effect of the legislation was to provide that telecommunications poles and

conduit were not to be assessed at fair market value, but instead were to be

assessed pursuant to RSA 72:8-c.  Despite the fact that this formula expressly

does not result in the fair market value of poles, the determination of which

should have been the object of the trial in this case, the trial court nonetheless

chose to utilize it to calculate the fair market value of poles.   

The trial court also erred in adopting Bulkley’s approach to valuing the

taxpayer’s use of the public rights-of-way.  Bulkley essentially adopted Judge

Morrill’s dicta in Verizon New England, Inc. v. City of Rochester, 2006 WL

3742673 (NH Super. November 9, 2006), in order to reach her conclusion of

value.  However, there is no evidence in the record to support the trial court’s

finding that applying Judge Morrill’s findings results in a credible opinion of

market value in this case.  The trial court’s finding that the use of the utility

corridor should be evenly divided between all attachers and the taxpayer is

likewise not supported by the record and should be reversed. 
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ARGUMENT

I.  STANDARD OF REVIEW

On questions of statutory interpretation, this Court is “the final arbiter of the

legislature’s intent as expressed in the words of a statute considered as a whole.” 

Porter v. Town of Sanbornton, 150 N.H. 363, 367 (2003)(citation omitted).  Trial

court decisions regarding the admissibility of and weight given to an expert’s

report and testimony are reviewed under an unsustainable exercise of discretion

standard.  See, e.g., Cook v. Sullivan, 149 N.H. 774, 780 (2003).  

II.  THE TRIAL COURT ERRED IN SHIFTING THE BURDEN OF PROOF FROM

THE TAXPAYER TO THE TOWNS

Though it cited the proper burden of proof standard in its decision, the trial

court did not, in fact, apply that standard in this case.  As has been well

established by the statute and this Court, “[i]n a tax abatement case, the taxpayer

bears the burden of establishing by a preponderance of the evidence that the

town’s assessment resulted in it bearing a disproportionate share of the town’s

burden.”  Order at 3, attached at 96 (citing Porter v. Town of Sanbornton, 150

N.H. 363, 367 (2003)).  Nonetheless, the trial court did not hold the taxpayer to its

burden in this case, instead shifting that burden to the towns to prove that the

assessments were correct.  This was legal error, and constitutes a basis for

reversing the trial court’s decision in its entirety.  

The trial court appears to have believed that it could not find both experts’

opinions of value lacking, and instead was required to adopt one of the expert’s

opinion of value; this is not so. Though framed as a “battle of the experts” case, a

tax abatement battle occurs only if there is an initial finding that the taxpayer’s

expert offers a credible opinion of market value.  If the taxpayer’s expert’s opinion

is not credible, the taxpayer has not met its burden of proof and the appeal is
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dismissed.  In that situation, it is irrelevant whether the trial court finds the

municipal expert’s opinion of value credible or not; the town does not bear a

burden to establish that the assessment is correct.  In this case, no reasonable

person could have found the Bulkley’s opinion of value credible.  As set forth in

more detail in Section III, infra, neither the trial court, the towns, nor this Court

can determine whether Bulkley’s analysis is credible, because she refused to

disclose the very basis of her findings.  Without that information, there is no way

to know even the most basic things necessary to establish credibility, such as

whether her arithmetic is correct, much less to determine, as the trial court did,

her data included bedrock installation costs.  The trial court’s finding that Bulkley

was a credible witness is simply not supported by the facts, and its comparison of

the experts’ reports based on that finding resulted in the burden being shifted

from the taxpayer being required to demonstrate that it was overassessed to the

towns having to demonstrate that the assessments were correct.  This was error,

and should be reversed by this Court.

III.  THE TRIAL COURT ERRED IN ACCEPTING THE TAXPAYER’S EXPERT’S

TESTIMONY AS CREDIBLE, RELIABLE AND PROBATIVE

In reaching her opinion of value, Bulkley relied heavily on a so-called “New

England Utility Survey” (hereafter “Survey”) which she had conducted to obtain

data to use for her cost approach analysis.  However, Bulkley provided scant

information about the Survey, despite requests from the towns that she do so.  In

fact, the only substantive information she provided about the Survey was that the

data came from individuals she knew at six subsidiary companies which operate

in New England and that some of those subsidiaries are owned by the same

parent company.  See Transcript of Trial at 171-174, Appendix to Brief of the

Appellants Towns of Durham and Hanover (“App.”) at 10-14.  She refused to
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identify the utilities with which she spoke or where in New England they were

located.  She also refused to provide the raw data she received from the

undisclosed utilities, even in a redacted format.  Despite Bulkley’s refusal to

provide the raw survey data, the trial court found that her reliance on the Survey

was reasonable and her opinions of value based on the Survey were credible and

probative.   The trial court’s decision was untenable and unreasonable and4

prejudiced the towns.  This Court should reverse that decision.

Trial court decisions regarding the admissibility of and weight given to an

expert’s report and testimony are reviewed under an unsustainable exercise of

discretion standard.  See, e.g., Cook v. Sullivan, 149 N.H. 774, 780 (2003).  This

Court’s “only function is to determine whether a reasonable person could have

reached the same decision as the trial court on the basis of the evidence before

it.”  Osman v. Wen Lin, 169 N.H. 329, 339 (2016)(quotation omitted).  In this

case, no reasonable person could have concluded that Bulkley’s testimony that

was based on the Survey was credible, because the raw data upon which her

conclusions were based was hidden from both the towns and the trial court.

The parties in this case expressly chose not to waive the statutory expert

disclosure requirements under RSA 516:29-b.  See Case Structuring and ADR

Orders, App. at 24.  The parties were therefore required to include in their expert

disclosures, among other things, “a complete statement of:  (a) All opinions to be

expressed and the basis and reasons therefor; [and] (b) The facts or data

considered by the witness in forming the opinions.”  RSA 519:26-b, II.  The

taxpayer clearly failed to comply with this requirement, both prior to and even at

The trial court adopted Bulkley’s value for poles (which relied upon both her4

survey and RSMeans (RSMeans is a construction cost estimating manual)) and
adopted her survey-derived value for conduit, finding her RSMeans conduit value
not credible.
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trial.  See Transcript of Trial at 170, App. at 9 (“Mr. Mitchell:  Do you have the raw

data here?  Mr. Will:  We have – no.”); Order at 6.  As the trial court noted in its

decision, citing to RSA 516:29-b, “[a]s a general rule, an expert is required to

provide in discovery all data upon which he or she relies.”  Order at 6, attached at

99.  Without that information, “there is no way for the Court or the Towns to

evaluate the accuracy of the . . . data, what exactly [the expert] received for data,

the scope of or the specific decisions [the expert] made, and her application of

the data.”  Order at 6, attached at 99.  

It cannot seriously be argued that Bulkley was not required to provide the

raw data upon which she relied in reaching her opinion of value.  RSA 516:29-b is

largely identical to Federal Rule of Civil Procedure 26(a)(2).  Cases directly

analyzing the specific issue presented here–the production of raw survey data as

part of the mandatory discourse of an expert opining on the results of the

survey–uniformly hold that the raw survey data must be produced as “data” that

was “considered.”  JJI International, Inc. v. The Bazar Group, Inc., C.A. No. 11-

206ML (DRI Apr. 22, 2013), App. at 30, (citations omitted).  

The reason for the requirement that the data be disclosed is simple and

self evident.  Without it, neither the towns, nor the trial court, nor this Court have

any idea whether the data utilized by Bulkley is, in fact, reliable and probative. 

Here, neither the towns, nor the trial court, nor this Court have any information

regarding what specific costs were included in the data, what specific

adjustments were made to that raw data, what calculations were made from that

data, or even whether those calculations are arithmetically correct.  Despite its

inability to actually determine what data was collected, how that data was

analyzed, or whether that analysis was objective or subjective, the trial court

nonetheless “accepted Bulkley as a credible witness, and relied upon her
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testimony, under oath, about what the Survey disclosed.”  Order on Motion for

Reconsideration at 3, attached at 132.  The trial court’s “function requires more

than simply taking the expert’s word for it.”  K W Plastics v. United States Can

Co., 131 F.Supp.2d 1289, 1292 (M.D.Ala 2001).  The court is required to ensure

that expert testimony relies not only upon a reliable methodology, “but also a

sufficient factual basis and reliable application of the methodology to the facts.” 

Id. (citation omitted).  This the trial court failed to do.

The trial court’s determination that the Survey was reliable was, in part,

based on its assumption that the data included the increased cost of installing

poles and conduit in bedrock, a factor which both parties agreed was important to

the cost approach, and which the trial court specifically held that installing poles

in bedrock was more costly than in soil and in fact “is often one of the largest cost

components of a pole installation” and further that “the percentage of poles in

bedrock [in each town] is obviously significant” in the cost analysis.”  March 12,

2018 Order on Motion in Limine at 9, App. at 42.  Yet despite its inability to review

the raw data and without any supporting evidence, the trial court concluded that

“there is no doubt pole installation in New England would involve some

percentage of bedrock or ledge installation.  Any data base involving pole

installation in New England – as Bulkley testified the Survey is – would include

real world ledge boring costs.”  Order at 11, attached at 104.  Further, the trial

court necessarily presumed that any bedrock installation cost included in the

Survey would be the same for each town, regardless of the number of poles

actually installed in bedrock in each town.  No reasonable person could have so

concluded.  
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The trial court acknowledged that Bulkley did not comply with the

disclosure requirements of RSA 516:29-b. Order at 6, attached at 99. The trial

court further recognized that her refusal to disclose “could diminish the probative

value of the assumption made by Bulkley that the data is reliable.”  Id.

Inexplicably, the trial court nevertheless concluded that the data is “probably

reliable and probative” because the towns’ attorneys did not move to compel its

production during discovery. Order at 7, attached at 100.  In fact, the towns had

been trying to obtain Bulkley’s work papers since October 24, 2017.  See

Defendants Belmont’s, Durham’s and Hanover’s Second Set of Request for

Production of Documents Propounded to Plaintiff, App. at 46.  For reasons largely

beyond its control, the taxpayer did not respond to this request until March 7,

2018.  See Responses to Defendants Belmont’s, Durham’s and Hanover’s

Second Set of Request for Production of Documents Propounded to Plaintiff,

App. at 52.  Therefore, there was limited time to review and digest the documents

before trial, much less before Bulkley’s deposition on April 2, 2018.  Moreover,

the burden to seek a protective order was not on the towns.  Superior Court Rule

of Civil Procedure 29(b) provides that the party from whom discovery is sought

may seek a protective order relating to confidential research within the time set to

respond to the discovery request.  No such request was made by the taxpayer,

and the trial court’s determination that the towns must have believed the Survey

was reliable and probative because the towns’ attorney did not seek to compel

disclosure effectively and improperly switched the burden of proof from the

taxpayer to the towns. 

The factual basis of Bulkley’s testimony, the Survey, was undisclosed in

violation of the requirements of RSA 516:29-b.  This Court should therefore

reverse the trial court’s finding that Bulkley’s testimony based on the Survey was
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credible and could be relied upon in determining whether the taxpayer met its

burden of proving it bore a disproportionate share of the towns’ respective tax

burdens. 

IV.  THE TRIAL COURT COMMITTED SEVERAL REVERSIBLE LEGAL

ERRORS

A.  The Trial Court Erred by Ruling That Guy Wires and Anchors Are 

      Not Taxable Structures

With scant analysis, the trial court held that “guy wires and anchors are not

subject to taxation. . . [because n]o statute specifically authorizes [their] taxation.” 

Order at 11-12, attached at 104-05.  This ruling contradicts the plain language of

RSA 72:8-a.  

At the time relevant to the present appeal, RSA 72:8-a provided that:

[A]ll structures, poles, towers, and conduit employed in the

transmission of telecommunication, cable, or commercial mobile

radio services shall be taxed as real estate . . . The valuation of

such property shall be based on its value as real estate.  Other

devices and equipment, including wires, fiber optics and switching

equipment employed in the transmission of telecommunication,

cable, or commercial mobile radio services shall not be taxable as

real estate.

(emphasis added).

Guys and anchors are clearly not “devices and equipment” as those terms

are used therein.  “Device” is defined as “a piece of equipment or mechanism

designed to serve a special purpose or perform a special function.”  Merriam-

Webster’s Collegiate Dictionary (10  ed. 1994) at 317.  Guys and anchors clearlyth

are neither equipment nor mechanisms.  
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Instead, guys and anchors are “structures” as that term is used in the

statute.  “Structure” is generally defined as “something (as a building) that is

constructed.”  Merriam-Webster’s Collegiate Dictionary (10  ed. 1994) at 1167th

(parentheses in original).  Guys and anchors are constructed in conjunction with

poles to keep them upright and stable.  See, e.g., New York State Cable

Television Association v. New York State Public Service Commission, 511

N.Y.S.2d 1013, 1014 (1987)(“utility anchors and guys should be viewed as

related to the physical integrity of the pole and an integral part of the pole

structure.”); Running Fence Corporation v. Superior Court of California, 124

Cal.Rptr. 339, 411 (1975)(poles, guys, anchors all “structural parts” of an art

fence).  They are therefore taxable.   

Even if it were not clear that the term “structures” includes the guys and

anchors, as this Court has held on several occasions, including the recent case of

Forster v. Town of Henniker, 167 N.H. 745, 752 (2015)(citation omitted), when

the legislature includes both general and specific words in a list, this Court will

construe general words “to embrace only practices similar to those included in the

enumerated list.”  The statutory scheme here clearly contemplates two categories

of property:  those parts which actively transmit services; and those that do not

but instead are the physical hosts for such transmission parts.  The former are

exempt from real estate taxation; whereas the latter are taxable as real property.  

In holding that guys and anchors are not subject to taxation, the trial court

implicitly found that they fall into the former category of property.  Guys and

anchors, however, do not actively transmit services.  Instead, they are structural

supports for the poles which host the transmitting equipment.  Therefore, under

the principle of ejusdem generis, the only logical conclusion is that guys and
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anchors are taxable.   The trial court erred in holding that the statutory language5

of RSA 72:8-a does not provide for the taxation of guys and anchors, and this

Court should reverse.

B.  The Trial Court Erred by Concluding That Poles Which Are 

      Automatically Licensed Are Exempt from Taxation

In its Order on Motions for Summary Judgment, the trial court held that only

where pole licenses issued by the town include language found in RSA 72:23

could the taxpayer’s use of the rights-of-way be taxed.  That holding is not

contested on appeal.  However, the trial court then went on to hold that poles

which are licensed as a matter of law pursuant to RSA 231:160-a are not subject

to taxation, absent the towns taking action to amend those licenses to include the

language found in RSA 72:23.  Specifically, the trial court held that “RSA

231:160-a intends to protect the equipment from forced removal.  It does not

follow that it intends that the use tax may automatically be imposed.”  Order at 23,

attached at 116.  This interpretation of RSA 231:160-a is incorrect, and should be

reversed by this Court.

RSA 231:160-a provides that:

Any poles, structures, conduit, cables or wires, the location of which

have already been approved by the local land use board as part of a

. . . development approval, shall, if such location becomes a public

highway, be deemed legally permitted or licensed without further

proceedings under this subdivision. . . 

Although there is nothing ambiguous about the statute, the legislative history5

supports this conclusion.  See Minutes of Hearing before the House Committee
on Local and Regulated Revenues, App. at 65; see also Committee Report, App.
at 67. 
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This statute provides an exemption from the process outlined in RSA

231:161, which requires the taxpayer to affirmatively seek licenses from towns

when it wishes to construct poles, structures, conduit, cables and wires in any

public highway, and which provides towns with the opportunity to include the

taxation language from the inception of the license.  It is in essence an implied

contract, and in every contract, “the laws which subsist at the time and place of

the making of a contract, and where it is to be performed, enter into and form a

part of it.”  U.s. Ex Rel. Hoffman v. City of Quincy, 71 U.S. 535, 550 (1867); see

also Trustees of Philips Exeter Academy v. Town of Exeter, 90 N.H. 472, 484

(1940).  The required taxing language from RSA 72:23 therefore is part of the

license which arises as a matter of law.  

RSA 231:160-a was adopted in 1989, long after the requirement that all

leases and other agreements for the use or occupation of town property provide

for the payment of properly assessed taxes was adopted as part of RSA 72:23. 

Presumably the legislature was aware of this requirement when it adopted RSA

231:160-a.  See, e.g., Appeal of Wintle, 146 N.H. 664, 336(2001)(quotation

omitted).  There is simply nothing in the language of the statute or in the

legislative history of the bill that indicates that the legislature intended such

automatically licensed poles to escape taxation unless the town undertook an

affirmative action to amend the automatic license to include the taxation

language, and it makes no sense to assume that the legislature intended

automatically licensed poles be licensed in a way that is not consistent with

statutory requirements.  

Moreover, the trial court’s conclusion that it would not be unduly

burdensome for the towns to amend the licenses to include the taxability

language, see Order on Motions for Summary Judgment at 23, attached at 80, is
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not supported by the facts.  Such a process requires towns, every time they

accept a road, to also vote to amend the licenses created by such acceptance to

include the language required by RSA 72:23, I(b).  While this may seem like a

minimal step, it requires prior notice and a public hearing before such a change

can be made.  See RSA 231:163.  Meanwhile, the taxpayer who is using the

public way and which is fully aware of its responsibility to pay taxes on both its

improvements and its use of the rights-of-way, escapes all tax liability unless and

until the town does so.  This transfers the taxpayer’s tax burden to all of the other

taxpayers in town.  This can hardly be the outcome expected by the legislature in

1989 when it was assured that RSA 231:160-a would have a positive effect on

the public interest.  See Minutes of April 3, 1989 Senate Committee on Public

Affairs Hearing, App. at 68.  

RSA 231:160-a was adopted to streamline the administrative method for

licensing poles; it was not intended to adopt any new policy.  See id.  The trial

court’s conclusion that RSA 231:160-a was merely intended to protect poles from

forced removal pursuant to 231:173 is simply not supported by either the

language or legislative history of RSA 231:160-a, and this Court should find that

such automatically arising licenses include in their terms all required language

from RSA 72:23.

C.  The Trial Court Erred When it Determined That the Taxpayer’s Use 

      and Occupancy of Public Rights-of-way Was Not Pursuant to a 

      Perpetual Lease That Gave Rise to an Independently Taxable 

      Property Interest

The trial court ruled in its Order on the Towns’ Motion for Reconsideration

regarding its Order on Summary Judgment Motions (“Order on Reconsideration

(Summary Judgment)”) that (a) the taxpayer’s licenses to use the public rights-of-
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way were not leases and (b) taxpayer’s interests in the use of the municipal

rights-of-way were not perpetual.  The trial court’s holding is predicated upon a

misapplication of applicable statutes and case law, and this Court should reverse

it. 

As a general rule, the public rights-of-way are exempt from taxation

pursuant to RSA 72:23, I; however, non-governmental users and occupiers of the

rights-of-way must pay taxes on their use of the governmental property.  Here,

the taxpayer’s interest in the use and occupancy of the public rights-of-way

constitute a perpetual lease, pursuant to which, as a matter of law, the taxpayer is

deemed to be the owner of its interest in the public rights-of-way for property

taxation purposes.  Because the taxpayer is deemed the owner, the rights-of-way

are not exempt town property and therefore the requirements of RSA 72:23 need

not be met before the town can tax the taxpayer’s use of the rights-of-way.  

There are three circumstances under the common law in which a lessee of

property is subject to taxation: (1) the leasehold interest is perpetual; (2) the

leasehold is renewable indefinitely; or (3) the lessee has agreed to pay taxes on

the value of the land.  See Appeal of Reid (New Hampshire Bd. of Tax & Land

Appeals), 143 N.H. 246, 249 (1999).  The lessee in the first two situations is

deemed the owner of the leased area, while the third is not.  Id.  Agreement to

taxation is not required where the lessee is deemed the owner.  Id. 

A holder of a defeasible title having the income or use of the land,

may be taxable for the land….Such persons, enjoying the product

out of which the land tax may be taken, may be regarded, for the

purpose of taxation, as the owners of the land, although the value

of their title may be much less than the value of the land…In

reality the plaintiff’s estate is not a leasehold at all, for it is well
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settled law that a perpetual lease upon condition conveys to the

lessee a determinable or base fee. ‘Every estate which may be of

perpetual continuance is deemed to be a fee, and may within the

definition of Lord Coke, of a fee-simple absolute, conditional,

qualified, or base fee.’

Piper v. Meredith, 83 N.H. 107, 109-10 (1927)(internal citation

omitted)(emphasis added).  

The trial court held that the taxpayer’s pole licenses were not essentially

leases because RSA 231 requires the taxpayer to acquire a “license” from the

municipalities to use or occupy rights-of-way.  The trial court erred in its analysis

and should have instead looked at the substance of the taxpayer’s interest to

determine whether such use did in fact constitute a lease.  See Santa Fe Trail

Neighborhood Redevelopment Corp. v. W.F. Coen & Co., 154 S.W.3d 432, 439

(Mo. Ct. App. 2005).  The evidence here clearly demonstrated that the taxpayer’s

use and occupancy of municipal rights-of-way is, in substance, a lease.  For

example, in Alexandria the taxpayer’s use and occupancy of municipal rights-of-

way dates back to the 1930s and 1940s.  At no time has Alexandria sought to

terminate or otherwise interfere with the taxpayer’s use and occupancy of the

public rights-of-way.  See Town of Alexandria’s Objection to FairPoint’s Motion for

Summary Judgment and Cross-Motion for Summary Judgment on Ultra Vires

Claims, App. at 89.  

The nature of the taxpayer’s use is such that the portion of the rights-of-

way occupied by the taxpayer cannot be used by the municipality because the

taxpayer has placed permanent structures on those portions of the rights-of-way. 

See Alexandria’s Memorandum of Law in Support of Motion for Summary

Judgment at 26, App. at 98.  Further, the taxpayer retains all income from its use
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of the municipal right-of-way including, but not limited to, revenue from

customers, income from attachers to the poles or conduits, and fees for the

taxpayer’s common carrier facilities by competitors.  Id.  These facts are much

more akin to those found to constitute a lease in Piper v. Meredith, than to the

“transient and impermanent” interest that constitutes a license.  See, Waterville

Estates Ass’n. v. Town of Campton, 122 N.H. 506, 509 (1982).  

Moreover, municipalities do not have the authority to unilaterally terminate

the taxpayer’s use and occupancy of municipal rights-of-way due to both the

impact such termination would have on the taxpayer’s franchise rights issued by

the Public Utilities Commission (“PUC”) and the limited scope of authority granted

the selectmen to amend licenses under RSA 231:160 et. seq.  While a

municipality may alter licenses it issues, a municipality’s authority is limited by the

“public good” standard.  See RSA 231:163.  The application of this “public good”

standard with regard to pole licenses is limited by RSA 374 and the PUC rules,

because the taxpayer is a public utility.  Towns therefore cannot exercise their

authority so as to affect the provision of service.  See Parker Young Co. v. State,

83 N.H. 551, 555-57 (1929).  

The trial court erred when it stated that a municipality’s ability to “control

the manner of use, such as location and size” meant that the taxpayer’s use and

occupancy was not a lease.  Order on Reconsideration (Summary Judgment) at

4, attached at 86.  While municipalities can impose limited restrictions on the

exact placement or height of a pole, the fact remains that a municipality cannot

prohibit, restrict, or otherwise unilaterally terminate a utility’s use of municipal

rights-of-way.  In these circumstances, such characteristics require the finding

that, as a matter of law, the taxpayer’s interest constituted a lease.  
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For many of the same reasons set forth above, the trial court further erred

in determining that the taxpayer’s interest in the rights-of-way was not perpetual. 

The taxpayer’s use of the public rights-of-way is regulated by both the PUC

pursuant to RSA 374 and the town selectmen pursuant to RSA 231:160 et. seq. 

The taxpayer must first obtain permission from the PUC to operate in a particular

municipality.  See RSA 374:22.  The taxpayer is specifically authorized by statute

to utilize the public rights-of-way for its telecommunications property, subject to

the requirement that it obtain a pole license from the selectmen as to the specific

location of the poles.  RSA 231:160, RSA 231:161.  The selectmen must issue

the pole license if they find doing so is required for the public good.  RSA

231:161, IV.  Once issued, the licensee “shall thereupon and thereafter” be

entitled to maintain is property in the rights-of-way in the approximate location

approved under the license.  

Contrary to the trial court’s view that the selectmen may revoke or

materially change a license, they cannot.  The selectmen may require the

licensee to “remove” a pole only if they designate a new location for the pole, see

RSA 231:177 – 231:179; and may not do so in a way that results in a disruption

of the taxpayer’s business or provision of service.  See RSA 362:7, II.  For

example, the selectmen can order the licensee to relocate a pole to a different

location nearby so that the town can widen the road but it cannot order the poles

moved to a different road such that service cannot be provided to the original

road.  See Parker Young., 83 N.H. 551 (1929)(municipalities’ authority to regulate

the location of poles was superseded by the PUC’s authority to grant franchise

rights to public utilities).  In short, while municipalities retain the ability to manage

the use of their public rights-of-way, that authority is limited, and municipalities
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cannot regulate that use to such an extent so as to indirectly cause the

discontinuance the taxpayer’s services within a franchise area.  Id.  

In both law and fact, the taxpayer’s use and occupancy of municipal rights-

of-way is perpetual.  The trial court erred in ruling that the taxpayer’s interest in

the use of the public rights-of-way does not constitute a taxable perpetual lease

and this Court should reverse that ruling. 

IV.  THE TRIAL COURT ERRED IN REACHING ITS CONCLUSION OF VALUE

OF TAXPAYER’S POLES

Assuming arguendo that the Court does not reverse the trial court’s

decision for one of the many legal reasons set forth above, the Court should

reverse the trial court’s conclusion of pole value because the trial court did not

properly account for many of the costs that should have been included in the

value of the poles, thus allowing property to escape taxation; and because the

trial court used an incorrect depreciation schedule.

A.  The Trial Court’s Determination of Value of the Poles Does Not

     Properly Account for All Costs

The trial court adopted Bulkley’s value  for poles.  Bulkley arrived at her6

value by giving RSMeans and her undisclosed Survey derived values equal

weight in her reconciliation.  The omission of taxable value from both approaches

resulted in such value also being omitted from her reconciled value that the trial

court utilized in arriving at its depreciated value for poles.

Unlike Bulkley, Sansoucy included in his value the appropriate installation

and construction costs from RSMeans.  See RSMeans Heavy Construction Costs

Data, Defendants’ Exhibit G, pp. vii, ix, App. at 75-76.  Sansoucy concluded that

As used in this section, “value” means the replacement cost new value before6

depreciation is applied.  
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the pole installation costs set forth in RSMeans were reasonable based on his

review of the taxpayer’s actual installation costs, and actual costs provided by the

Littleton Water & Light Department.  These were actual, real world New

Hampshire costs.  Nonetheless, the trial court did “not credit this testimony

because the samples it used were too small to provide a reasonable check on the

RSMeans derived installation costs.”  Order at 9, attached at 102.  This total

rejection of the RSMeans costs was not fact based and was unreasonable given

that the trial court later acknowledged that RSMeans is “generally accepted in the

industry,” and “the Department of Revenue Administration requires municipalities

to use RSMeans in order to provide standard cost data”  Order at 9 and fn 4,

attached at 102.  Further, the trial court specifically held that “RSMeans is entitled

to weight as the testimony from both experts is that it is generally accepted in the

utility industry.”  Id. Contrary to Sansoucy’s approach, Bulkley purposefully

excluded from her RSMeans analysis the costs of digging, backfill, and concrete

associated with the installation. She testified that her RSMeans value was initially

higher than her Survey value so she called two contractors to see if they used

RSMeans.  Based on those two conversations, Bulkley concluded that the

RSMeans costs were too high and chose to simply delete the installation costs

from her RSMeans analysis. See Transcript of Trial at 76, 162-164, App. at 5-8. 

The resulting value was then consistent with her Survey value because their

inclusion was leading her to a value that was higher than she wanted to reach. 

Ms. Buckley’s failure to include these costs in her analysis erroneously allowed

property to escape  The trial court’s adoption of Bulkley’s flawed analysis renders

the trial court’s valuation erroneous.

The trial court also rejected Sansoucy’s mobilization costs, on the asserted

ground that there was “no historical data detailing how mobilization costs were
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actually incurred for installing [taxpayer’s] poles and it is reasonable to believe

that a distribution system would be reproduced with greater efficiencies.”  Order

at 10, attached at 103.  The trial court’s assumption had no factual basis and

resulted, again, in property escaping taxation. It also was contrary to the

instructions provided by RSMeans that mobilization costs were not included in the

provided pole costs and should be individually added to pole costs.  See

Defendants’ Exhibit G, App. at 73.  Further, the parties and the trial court were

valuing the cost of individual poles, not the cost to replace a whole distribution

system.  Mobilization costs were therefore critical to the analysis. 

The trial court’s use of Bulkley’s Survey value did not correct the omission

of mobilization costs.  The trial court concluded, again without evidence, that Ms.

Buckley’s Survey costs “presumably include mobilization costs.” (emphasis

added).  However, there was no evidence that supported the trial court’s

determination.  Even if the reported Survey costs did include appropriate

mobilization costs, Bulkley’s RSMeans value did not, and the trial court’s

conclusion therefore did not include all taxable costs. 

Although little specific information is known about Bulkley’s Survey, Bulkley

testified that the respondents provided their costs as reported on a mandatory

reporting document they filed with the Federal Energy Regulatory Commission

(“FERC”), specifically the account known as “Code 364.” Code 364 does not

include the cost of poles which are paid for by others, known as “contributions in

aid of construction” (“CIAC”), and thus the cost of CIAC poles was not included in

her Survey value.  See Transcript of Trial at 720, App. at 23.  CIAC, however, is

required to be included in the valuation of taxable property in New Hampshire. 

See, e.g., Southern N.H. Water v. Hudson, 139 N.H. 139, 142 (1994).  Bulkley
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again allowed property to escape taxation; the trial court committed the same

error by adopting her flawed Survey derived RCN.

B.  The Trial Court’s Determination of Value Fails to Include the 

      Assemblage Costs

Both experts included “assemblage costs,” i.e. the cost of creating the right

to use the rights-of-way, in their valuations of the taxpayer’s use of the pubic

rights-of-way, albeit different amounts.  Quoting Tennessee Gas Pipeline Co. v.

Town of Hudson, 145 N.H. 598, 604 (2000), the trial court held that assemblage

costs, “should be associated with the value of the poles and conduit themselves,

and not as part of the use of the ROW, and therefore does not believe they need

to be added to the ROW analysis.”  Order at 24, attached at 117.  The trial court

therefore did not include assemblage costs in its calculation of the value of the

use of the public rights-of-way, but it then failed to add those assemblage costs to

its value of the poles and conduit despite ruling them taxable.  This was error,

and should be reversed by this Court.  

C.  The Trial Court Erred by Ruling That the Value of Income Streams

      Associated with Attachers to Poles or Conduit Do Not Add Value 

      to Said Pole or Conduit 

In valuing the poles, the town’s expert, George Sansoucy, utilized the

replacement cost new less depreciation method.  He then added to the value

determined by that approach the income earned by the taxpayer from “attachers;”

other utilities that attach their equipment to and utilize the pole and pay for the

right to do so.  Despite the fact that Sansoucy valued two separate components

of the poles to reach a total value, the trial court held that “adding” income

received from the poles to their replacement cost was improper because, it noted,

appraisers must chose one approach and cannot combine them to inflate the
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value of property.  This holding misstates what Sansoucy did.  

As Sansoucy explained in his report and testimony, the taxpayer receives

payments from other users of its poles and conduit.  Sansoucy considered these

to be rents paid for vacant space on the taxpayer’s poles and conduit.  This

vacant space is not required for the taxpayer’s use of the poles.  As Sansoucy

testified without dispute, the poles would simply be shorter if there were no

attachers.  Pursuant to the parties’ contracts, the attachers are required to pay for

the maintenance and installation of the attachments, as well as the property taxes

on those attachments; but the taxpayer must fully maintain the poles and conduit

regardless of the attachers.  Sansoucy therefore considered the rent to be “triple

net,” which means that all revenue from those sources is net income with no

expenses.  See Sansoucy Appraisal at 115, App. at 64.  Failing to consider that

income from the poles would, in Sansoucy’s opinion, be irresponsible as it would

allow taxable property to escape taxation.  See Transcript of Trial at 452-454,

App. at 19-21.

As this Court has held on several occasions regarding the assessment of

utility property, “the trier of fact may use any one or a combination of five

appraisal techniques in valuing utility property . . . [t]ypically all relevant factors

must be considered, but a trier of fact need not allocate specific weight to any one

of the approaches listed.  Rather, judgement is the touchstone.”  Tennessee Gas

Pipeline Company v. Town of Hudson, 145 N.H. 598, 600 (2000)(citation

omitted)(emphasis added).  When the existing facts are appropriate, an appraiser

will perform the cost, sales, and income approaches and reconcile the results to

an opinion of value.  The parties agreed that the sales approach was not viable in

this case, and that there was no available data regarding the income from the

taxpayer’s own use of the poles and conduit for its telecommunication purposes. 
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Had there been such income data, the appraisers could have considered the

income approach, including taxpayer’s income from both its telecommunication

use of the poles and conduit and the rental income from the attachers.  However,

here there was only information regarding the income from the attachers.  Bulkley

ignored the value added to the poles and conduit through the attacher income,

while Sansoucy used a combination of the cost approach and the income

approach to capture the full value of the poles and conduit so as to properly

reflect their fair market value. 

There is nothing in New Hampshire case law which indicates that

Sansoucy’s approach is inappropriate or overstates the fair market value of the

poles and conduit, and the taxpayer presented no such authority to the trial court. 

The simple fact is that a pole with attachers has a higher value than one without

them because of the additional income from those attachers, and since the object

of an appraisal is to value the highest and best use of the property, Mr.

Sansoucy’s approach was the correct one.  The trial court erred in finding that the

value of the poles was not increased as a result of the income from the attachers,

and this Court should reverse that decision.  

D.  The Trial Court Erred in Relying upon House Bill 1198 (2016) 

      as a Proper Method of Determining the Depreciable Life of a Pole

The trial court rejected the opinions of both experts regarding the

depreciation rate to be applied to the replacement cost new (“RCN) to arrive at

the replacement cost new less depreciation (“RCNLD”) cost approach value of

poles. Instead, the trial court adopted the depreciation rate set forth in HB 1198

(2016), a bill enacted well after the tax years in question, which requires that

telecommunication poles be valued using replacement cost new depreciated by a

40 year depreciation rate.  The court’s reliance on HB 1198 in reaching the fair



49

market value of the taxpayer’s poles was an error and this Court should reverse

that decision.

HB 1198 (2016) amends, among other statutes, RSA 75:1 and adopts a

new statute, RSA 72:8-c.  RSA 75:1 provides that real property used for specific

purposes, such as open space and conservation land and historic buildings, shall

not be assessed at fair market value for property tax purposes, but instead is

valued pursuant to specific methods set forth in other statutes which are not

designed to result in a fair market value. HB1198 added poles and conduit to the

list and adopted RSA 72:8-c to set forth the method of valuation to be utilized

instead of the fair market value. The effect of the legislation was to provide that

telecommunications poles and conduit were not to be assessed at fair market

value, but instead were to be assessed pursuant to RSA 72:8-c.  RSA 72:8-c

provides that the value of poles is to be determined according to a formula: 

“Replacement Cost New (RCN) of the telecommunications pole or conduit, less

depreciation calculated on a straight line basis for a period of 40 years with a

residual value of 20 percent.”  Despite the fact that this formula expressly does

not result in the fair market value of poles, the determination of which should

have been the object of the trial in this case, the trial court nonetheless chose to

utilize it to calculate the fair market value of poles.   

In relying on the statute, the trial court noted that the 40 year depreciable

life was determined recently by the New Hampshire Legislature and “doubtlessly

focused on the New England climate.”  Order at 13-16, attached at 106-09. 

Nothing in the statutory language or the legislative history supports the trial

court’s assumption.  In fact, the 40 year depreciation period ultimately settled

upon in the bill was the result of “several meetings and lengthy discussions.”  See

April 12, 2016 letter from New Hampshire Municipal Association (“NHMA”) to
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Senate Ways & Means Committee, App. at 77, and the trial court took judicial

notice that HB 1198 resulted from “lobbying on it by all sorts of people.” 

Transcript of Trial at 479, App. at 22.  The history of those discussions and that

lobbying is set forth in detail in the NHMA letter.  An Assessing Standards Board

(“ASB”) subcommittee was established.  Several members of that subcommittee

believed the depreciation schedule “should be 50 years, not 40, based on

substantial information indicating the poles typically last much longer than 50

years.”  Id. at 2.  The ASB therefore unanimously recommended a 50 year

depreciation.  The sponsors of HB 1198 for some reason ignored this

recommendation and instead followed the recommendation of the telephone

companies, including the taxpayer, and submitted a bill which provided for a 30

year depreciation.  Id.; see also April 12, 2016 FairPoint Testimony before the

Senate Ways & Means Committee, App. at 80. The full House ultimately adopted

a floor amendment to increase that depreciation period to 40 years, because “the

floor amendment’s sponsors doubted the House would accept” a 50 year period. 

NHMA Letter at 2.

The court’s reliance on HB 1198 (2016) to determine the depreciation

schedule of poles is further undercut by its refusal to also use that bill to

determine the depreciation schedule of the conduit,  purportedly because neither7

expert advocated for such a depreciation schedule.  See Order at 19, attached at

112.  However, neither expert advocated for a 40 year depreciation for valuing the

poles either;  yet, the trial court adopted the newly enacted statutory depreciation8

period for that analysis.  Such selective use of the statute’s 40 year depreciation

period makes no logical or legal sense.  This Court should therefore reverse the

HB 1198 (2016) applies to the valuation of both poles and conduit.7

Sansoucy utilized a depreciation period of 60 years; Bulkley, 30 years.8
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trial court’s determination that a 40 year depreciation period for the poles is

appropriate, where that holding was based on nothing more than a negotiated,

compromise piece of legislation that applied only prospectively, and which does

not even purport to result in a determination of the fair market value of the poles.  

VI.  THE TRIAL COURT ERRED IN ACCEPTING, RELYING UPON AND

FINDING PROBATIVE THE TAXPAYER’S VALUATION OF THE RIGHTS-OF-

WAY

The trial court adopted Bulkley’s approach to valuing the taxpayer’s use of

the public rights-of-way.  Bulkley essentially adopted Judge Morrill’s dicta in

Verizon New England, Inc. v. City of Rochester, 2006 WL 3742673 (NH Super.

November 9, 2006), App. at 82, in order to reach her conclusion of value.  In

Verizon, Judge Morrill estimated the width of the rights-of-way used by utilities

(the “utility corridor”), the value of the utility corridor, and the percentage of the

utility corridor used by the taxpayer.  The trial court found this approach to be

credible, and also found Bulkley’s adoption of the specific widths and

percentages of use which Judge Morrill applied to be probative.  See Order at 31,

attached at 124.  However, there is no evidence in the record to support the trial

court’s finding that applying Judge Morrill’s findings results in a credible opinion of

market value in this case.  

The trial court found that the facts in evidence only supported adopting a

portion of Judge Morrill’s analysis and that the parties had not provided any

evidence upon which it could determine whether the amounts Judge Morrill

assigned to the width of the utility corridor and percentage of its use were

appropriate in this case.  The trial court provided several examples of methods

through which data could have been obtained and provided to the Court, but were

not.  See Order at 30, attached at 123.  The taxpayer bore the burden of
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providing facts to support its position that the facts in Verizon were substantially

the same as the facts in this case such that adoption of Judge Morrill’s utility

corridor width and percentage of use resulted in a reliable and credible valuation

of the rights-of-way. The taxpayer chose not to.  Without any facts in evidence,

the trial court assumed that the number of poles and conduit replaced annually in

each of the individual towns would be the same as in Rochester in the Verizon

case.  The Court assumed a number of poles that would be inspected and treated

each year in the towns without consideration of the age of the poles in the towns

or evidence as to the number inspected and treated each year in each individual

town.  The trial court erred in its finding that the facts in evidence supported the

adoption of the values Judge Morrill assigned to the width of the utility corridor

and allocation of use of the utility corridor.

The trial court’s finding that the use of the utility corridor should be evenly

divided between all attachers and the taxpayer is likewise not supported by the

record.  The trial court’s finding that the utility corridor is 25 feet wide was based

in large part on the taxpayer’s need to maintain, repair, inspect, treat and replace

the poles and conduit.  See Order at 29-30, attached at 122-24.  There was no

evidence that attachers bear any responsibility for those tasks or that they would

utilize more than the portion of the ROW occupied by their wires.  In fact, the

undisputed evidence established that the pole owners were responsible for those

duties.  See Sansoucy Appraisal at 18-22, App. at 56.  Further, there was no

evidence as to the number of attachers with whom the rights-of-way use should

be divided or whether the same number of users were present along the full

length of the rights-of-way in each town.  The trial court’s finding that the use of

the utility corridor should be allocated equally between taxpayer and all attachers

should be reversed. 
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The trial court could not find that the taxpayer met its burden of proof that it

bore a disproportionate share of the towns’ tax burdens unless it first found that

Bulkley presented a credible opinion of value.  No reasonable person could have

done so on this record.  The facts in the record do not support a finding that

Bulkley provided a credible opinion as to the width of the utility corridor or

percentage of use by the taxpayer, rendering her opinion of the value of the use

of the rights-of-way not credible.  The record and factual findings of the trial court

do not support the factual conclusion that Bulkley provided a credible opinion of

value.  Therefore, this Court should find that the taxpayer did not meet its burden

of proof and reverse the decision of the trial court.
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CONCLUSION

The trial court could not find that the taxpayer met its burden of proof that it

bore a disproportionate share of the towns’ tax burdens unless it first found that

Bulkley presented a credible opinion of value.  No reasonable person could have

done so on this record.  Bulkley’s opinion of the value of the poles and conduit

relied upon data which was not disclosed as required by state law, omitted

taxable value that should have been included.  The trial court took this unreliable

value and applied an inappropriate and inapplicable depreciation rate to reach a

value that does not reflect the actual fair market value of the assets.  Likewise,

the trial court wrongfully relied upon the taxpayer’s opinion of value regarding its

use of the rights-of-way, despite the fact that the facts of this case do not support

the application of the law upon which Bulkley relied.  Coupled with the legal errors

made by the court regarding the nature of the taxpayer’s use of right of way and

poles that are automatically licensed by operation of law, the trial court’s decision

must be reversed in its entirety.  
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REQUEST FOR ORAL ARGUMENT

The Towns of Durham and Hanover request oral argument not to exceed

15 minutes, to be presented by Laura Spector-Morgan, Esquire.

CERTIFICATIONS

The appealed decisions were in writing and are appended to this Brief.

This document complies with the 11,000 word limit established by Order

dated February 28, 2019.  It contains 10,962 words, exclusive of pages

containing the table of contents, tables of citations, and any addendum containing

pertinent texts of constitutions, statutes, rules, regulations, and other such

matters. 

I have forwarded copies of the foregoing brief to Matthew Johnson,

Esquire, Joshua M. Wyatt, Esquire, and Shawn M. Tanguay, Esquire via the

Court’s electronic filing system’s electronic service.  
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Respectfully submitted,

TOWNS OF DURHAM AND HANOVER

By Their Attorneys

MITCHELL MUNICIPAL GROUP P.A.

Date: April 29, 2019 By: /s/ Laura Spector-Morgan

Walter L. Mitchell, Bar No. 1778

Laura Spector-Morgan, Bar No. 13790

25 Beacon Street East

Laconia, New Hampshire 03246

(603) 524-3885
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