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QUESTIONS PRESENTED FOR REVIEW

1. Is a Snow Removal Contractor Under a Duty to Pedestrians to Exercise
Reasonable Care in its Operations, if Negligence by the Contractor Will Result in Risks
Whose Likelihood and Magnitude Make the Conduct Unreasonably Dangerous?

Raised: Plaintiff’s Objection to Casella’s Motion for Summary Judgment, Appendix at
89-91 [and cisewhere].

2. In Determining Whether a “Relationship” Exists Adequate to Impose a Duty to
Pedestrians on the Part of a Snow Removal Contractor, are the Policies Underlying
Workers’ Compensation Exclusivity as well as the State’s Liability Statute for “Winter
Maintenance,” Supportive of Finding a Duty?

Raised: Plaintiff’s Objection to Casella’s Motion for Summary Judgment, Appendix at
92-96 [and elsewhere].

3, Does Section 324 A of the Second Restatement of Torts, Setting Forth Three
Provisos Under Which an Actor Performing a Service Necessary for the Protection of
Others Is Liable for Negligence in that Performance, Apply to a Snow Removal
Contractor Obligated Under a Seasonal Contract?

Raised: Pilaintiff’s Objection to Casella’s Motion for Summary Judgment, Appendix at
91-93 [and elsewhere].



TREATISES AND STATUTES

Section 324 A, Restatement (Second) of Torts (1965)

One who undertakes, gratuitously or for consideration, to render services to
another which he should recognize as necessary for the protection of a third person or his
things, is subject to liability to the third person for physical harm resulting from his
failure to exercise reasonable care to perform his undertaking, if

(a) his failure to exercise reasonable care increases the risk of such harm, or
(b) he has undertaken to perform a duty owed by the other to the third person, or

(c) the harm is suffered because of reliance of the other or the third person upon
the undertaking.



STATEMENT OF THE CASE

This appeal stems from a negligence action brought by Plaintiff Eileen Bloom
after a slip and fall injury occurring on the parking premises of her employer, Dartmouth-
Hitchcock Medical Center. Her Complaint alleged that the fall was due to an untreated
icy accumulation on the surface of the area where she had parked, and named as the
Defendant Casella Construction, Inc., which had a contract with Dartmouth-Hitchcock
for snow and ice removal. No claim was made against Dartmouth Hitchcock, since her
employer enjoyed statutory immunity for workplace injuries. Casella moved for
summary judgment, contending that it owed “no duty” to the plaintiff, as there was no
contractual relationship between the parties, and the circumstances did not permit

application of the rule of liability set forward in Hungerford v. Jones, 143 NH 208

(1998), or the similar rule of Section 324A of the Second Restatement of Torts. The

Superior Court (O’Neill, J.) agreed that no legal duty was owed and granted the Motion

for Summary Judgment.

1. The Accident Circumstances.

According to Casella’s statement of “Undisputed Facts™ in its Motion for
Summary Judgment, the plaintiff slipped and fell in the parking lot at Dartmouth-
Hitchcock, where she worked as a nurse. Appendix at 10. Ms. Bloom testified at
deposition that the weather was cold and that it had lightly snowed the night before her
arrival. Appendix at 153. She recalled that everything “had like refrozen.” Id. She

recalled that there were no snow removal crews active at the site where she arrived. Id. at



154. She exited her vehicle by planting both feet on the ground. Id. The time was just
after 6:00 AM. Appendix at 147. After closing her car door, the plaintiff took
approximately 2 steps towards the back of her vehicle and her “feet slid out sideways
from under me, causing me to come crashing down on the icy pavement on my knees,”
landing “full force on my knees.” [d. The Plaintiff testified by Interrogatory that large
mounds of snow had been piled between parking lot levels, apparently then melted, and
pooled in the lot in which she had parked. Id. The frozen precipitation had not been

treated with either sand or “ice melt,” depriving her of foot traction. Id.

2. The DHMC/Casella Contract.

The contractual relationship between DHMC and Casella is set forth in a 6-page
“Snow Plowing Agreement” and 3 attached “exhibits.” Appendix at 23-32. Of particular

interest here is the third exhibit, entitled “Snow Plowing Guidelines.” Appendix at 31-32.

Under the Snow Plowing Guidelines, it was Casella’s “responsibility to monitor
weather forecasts and conditions and respond accordingly.” Sand and salt were to be
applied so as to meet the objectives of the “Snow Removal Policy.” The Plowing
Guidelines provide that the snow removal plan is meant to provide for bare pavement on
roads, walks, and parking lots “as soon as possible after a storm.” Employee lots were to
be plowed as clear as possible and accessible at the start of each shift change. Salt was to
be applied prior to or at the start of a storm and after storm cleanup. Salt was to be mixed

with sand in a ratio of 1 to 4. For all of the above, see Appendix at 31-32.



Casella took the deposition of Steven Cutter, the person at DHMC with the
responsibility for overseeing snow removal. He resolved several of the ambiguities
which might be present if one were to rely on the Snow Plowing Guidelines alone. He
stated that decisions on salting and sanding are not made “per storm”; rather, an
understanding is reached before the season begins. Appendix at 164. When the
contractor is on-site, sanding and salting is done automatically. Id. DHMC would not
assist. Id. Casella is required to monitor the weather in the area and respond at the
beginning of a snow event. Id. at 168-69. The degree of snowfall requiring the presence
of the contractor is a matter resolved between the contracting parties prior to the

beginning of the season. Id. at 169.

In its Motion for Summary Judgment, Casella contended that imposing an
“independent duty on snowplow contractors to third parties whenever icy conditions are
alleged to result in injury would interfere with the freedom of property owners and
snowplow contractors to determine for themselves the circumstances under which they

”

choose to operate.” Appendix at 19. This appeal to freedom of contract appears
misplaced, as the plaintiff has never argued or claimed that Casella had removal
obligations other than those it freely undertook in making its contract with DHMC. The

plaintiff claims in this case only that Casella negligently performed certain of the duties it

freely undertook by contract.

3. Characterizing Casella’s Snow-Removal Role with Respect to DHMC.
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As noted above, Casella has sought Summary Judgment on the ground that it owed
no duty to Eileen Bloom, and its particular snow removal conduct on December 30 is
seemingly irrelevant to this appeal. However, as to one source of liability — namely
Section 324 A(b) of the Second Restatement of Torts) -- the Superior Court held that
liability turned on whether Casella could be said to “completely subsume or supplant™
DHMC’s duty to keep its property reasonably safe. Superior Court Opinion, Brief at 46-
47. Thus, as to this source of liability, it is relevant to assess the contractual relationship

between Casella and DHMC.

In support of its opinion that Casella had not “completely” subsumed or
supplanted the landowner’s duty, the Superior Court cited to the propositions that
Casella’s responsibilities were limited to “designated areas™ and was only to “to apply
sand and/or salt to the extent directed by DHMC.” Superior Court Opinion, Brief at 47.
Further, the Court cited to the proposition that Casella was not expected to

“spontancously” respond to a winter weather event. Id.

The Court did not cite to important provisions of the Snow Plowing Guidelines,
nor did the Court cite the deposition testimony of Steven Cutter (previously referenced
supra). As developed in the Argument section of this Brief, the evidence taken as a
whole does not support the assertion that Casella was directed by DHMC on a “per
storm” basis. Rather, Casella was to act according to criteria set before the beginning of

the season.

4. The Decision of the Superior Court.

11



The Superior Court granted the Motion for Summary Judgment.

The Court held that Casella owed no common law duty to the plaintiff. The Court
began with the proposition that a duty “generally arises out of a relationship between the
parties.” Superior Court Opinion, Brief at 43. A contract “may supply” that relationship,
and the scope is limited to those in privity of contract. However, the Court recognized
that New Hampshire had recognized an exception to the general rule, and defined that

exception in Hungerford v. Jones. Hungerford established that parties owe a duty to

those foreseeably endangered by their conduct as to risks that make that conduct

“unreasonably dangerous.” Superior Court Opinion, Brief at 43.

The Court determined that there was no privity adequate to establish a duty,
notwithstanding an apparent mutuality of interest between the plaintiff and DHMC in
avoiding workplace injuries. The Court declined to “infer” such a mutuality of interest,
and was likewise not persuaded that New Hampshire had a judicial preference

disfavoring privity as a means of avoiding personal injury liability.

The Court agreed that careless snow plowing could pose a foreseeable risk of
harm to others, but still managed to distinguish the Hungerford exception. The Court’s
reasoning was based on the “commonplace” nature of snow and ice in New Hampshire.
The Court offered the rationale that the plaintiff had identified only a general risk of

harm, and not an unreasonable risk of harm:

[The Hungerford is] clearly meant to distinguish between activity that poses

a general risk of harm and those that pose an unreasonable risk of harm.

12



As such, while the Court agrees, to some extent, that an actor’s careless
performance of snow plowing could pose a foreseeable risk of harm to
others, this risk is not unreasonable as contemplated by the privity
exception in Hungerford. Given that snow and ice frequently occur during
the winter months in New Hampshire, the risks associated with these
conditions are commonplace and do not justify imposing a duty on Casella
to protect unknown third parties from the risks associated with its

performance of snow plowing services under the Contract.
Superior Court Opinion, Brief at 45.

The Court next addressed the applicability of Section 324 A of the Second

Restatement of Torts, which it found to have been implicitly adopted by the New

Hampshire Supreme Court. Section 324A provides for three independent scenarios in
which liability is imposed for injury resulting from the failure to exercise reasonable care.

Those three scenarios can be paraphrased as follows:

(a) [Exacerbation]: the alleged negligent actor makes the existing situation worse;

(b) [Assumption]: the alleged negligent actor assumes a duty owed to another;

(c) [Reliance]: there is reliance by a third person on the negligent actor’s conduct.

The Court seemed to dismiss out of hand both “Exacerbation™ and “Reliance,” and
extensively analyzed only “Assumption.” The Court chose to follow the “narrow
interpretation” of 324 A(b), citing to two intermediate appellate court opinions, one from
Missouri and the other from Minnesota. Under the “narrow interpretation,” the Court

held that the negligent actor can be liable only where the intent was for the actor to

13



“completely subsume or supplant the duty of the other party.” Superior Court Opinion,
Brief at 47. In support of its conclusion that there was only an incomplete assumption by
Casella, the Superior Court cited to its understanding that DHMC directed Casella on a
“per storm” basis, specifying the extent of salting and sanding for each storm, and leaving
to DHMC the matter of whether Casella would be called upon at all (i.e., no requirement

that Casella respond spontaneously).

Finally, the Court found unpersuasive the argument that the “relationship” needed
to impose a duty was strengthened by the public policies underlying the workers’
compensation law and its provisions for third-party recoveries. Similarly, it “decline|[d]
to address” the argument that the existence of a duty was supported by the recently

enacted statute entitled “Limited Liability for Winter Maintenance.”

In addition to the legal argument contained in the Motion for Summary Judgment
and the Objection to the Motion, the plaintiff submitted a “Suggested Draft Order”
(Appendix at 173) and a timely Motion for Reconsideration (Appendix at 177). The

Motion for Reconsideration was denied without substantive elaboration.

SUMMARY OF ARGUMENT

The Superior Court erred in holding on Summary Judgment that an independent
snow removal contractor owed no duty of due care to a pedestrian employee of the

business premises it was obligated to clear of snow and ice. The Court premised its

14



holding on the conclusion that there was no privity of contract between the plaintiff
pedestrian and the contractor, notwithstanding the mutuality of interests between the
pedestrian and the employer land-owner in avoiding workplace injuries. There was
sufficient mutuality of interests between the plaintiff and her employer for the plaintiff to
stand in the shoes of her employer and establish a relationship of privity warranting the
imposition of a duty. This result is consistent with New Hampshire caselaw, which

disfavors the use of strict privity rules to defeat liability in a personal injury case.

Even without regard to privity, the existence of a duty is established by the rule set

forth in Hungerford v. Jones, which provides for liability if an actor foreseeably

endangers others by creating risks sufficiently severe (in terms of likelihood and
magnitude) to render the actor’s conduct “unreasonably dangerous.” The several New
Hampshire Superior Court cases holding that Hungerford does not apply because
snowplowing itself is not unreasonably dangerous to snowplow operators are logically
faulty, as the potential claimants recognized in Hungerford are not the perpetrators of the
risk but rather those injured by the risk. Under Hungerford, the unreasonableness of a
risk is a function of “likelihood” and “magnitude.” In other words, the risk must not be
remote and it must not be small. “Commonplace” risks are more likely to fall within
Hungerford than uncommon risks, as common risks are more likely to occur. Likewise,
common risks (such as the risk from DWI operation) are not rendered small by virtue of
being common. The Superior Court’s attempt to disqualify risks because they are

“commonplace” is not at all consistent with the rule set forth in Hungerford.

15



The sufficiency of the “relationship™ for the purpose of supporting a duty is
evidenced not only by the likelihood and magnitude of the risk, but also by at least three
external elements supportive of a duty. These include; 1) the ostensible “privity”
between DHMC and its employees, given the mutuality of interest in avoiding workplace
injuries; 2) the policies at play in New Hampshire workers’ compensation law, which
encourage third-party lien recoveries, insofar as those recoveries enable lower insurance
rates; and 3) the policies embodied in the State’s law of “Limited Liability for Winter
Maintenance,” which both preserve contractor liability and encourage safety by

protecting contractors from liability if they follow prescribed practices.

Finally, liability is easily satisfied under Section 324A of the Second Restatement
of Torts, which provides for liability in the absence of privity if an actor performing a
service necessary for the protection of others makes an existing situation worse, assumes
a duty owed to another, or knows that others are acting in reliance on his performance.
Satisfying any one of these conditions results in liability, but in this case all three are
satisfied. Snow and ice removal from pedestrian areas clearly serves to protect others. In
attempting to perform its removal obligations, Casella: 1) made the situation worse by
leaving behind an untreated sheet of ice which was not pedestrian negotiable, 2) assumed
the non-delegable duty of DHMC to make the parking areas reasonably safe, and 3)
failed to satisfy the reliance expectations of DHMC employees that the parking lots

would be reasonably safe.

16



While Casella attempts to put a gloss on the “assumption” rationale, claiming
without controlling New Hampshire authority that the assumption must be completely
subsumed or supplanted, here there is no question that “per storm” calculations and
decisions were entrusted to Casella. DHMC set broad policy at the beginning of the

season, but from then on it was Casella’s obligation to stand in the shoes of DHMC.

ARGUMENT

I. A Snow Removal Contractor is Under a Duty to Pedestrians to Exercise Reasonable

Care in its Operations, if Negligent Conduct will Result in Risks Whose Likelihood and

Magnitude make the Conduct Unreasonably Dangerous.

The fundamental question in this appeal is whether Defendant Casella, a snow
removal contractor under a contractual obligation to clear the parking lots of the
Dartmouth-Hitchcock Medical Center — but having no direct contractual relationship with
the pedestrian employees making use of those lots - is under a duty to those pedestrians
to clear the lots with reasonable care. The Superior Court held on Summary Judgment

that no such duty existed, and that this action against Casella must fail.

A. Privity May Be Said to Exist Where There Is a Mutuality of Interest.

It is often said (because it is a truism) that absent a duty there is no negligence.

Walls v. Oxford Management, 137 NH 653, 656 (1993). Of course, that truism does not

illuminate the somewhat more difficult inquiry of determining whether a duty exists. The

17



New Hampshire Supreme Court has observed that “the existence and extent” of a legal duty

“depends on the nature of the relationship between the parties.” Sintros v. Hamon, 148 NH

478, 480 (2002).

The matter of whether a duty exists was tellingly analyzed by Professor Prosser in
his famous treatise. In observing that the existence of a duty is a question entrusted as a
matter of law to the courts (thereby achieving a measure of uniformity as to the reach of the

law of torts in a given jurisdiction), Prosser wrote:

Changing social conditions lead constantly to the recognition of new duties.
No better general statement can be made, than that the courts will find a duty where,

in general, reasonable men would recognize it and agree that it exists.

Prosser, Law of Torts, sec 53 at 327 (4th Edition, 1972). See also Corso v. Merrill, 119 NH

647 (NH 1979) (recognizing right of recovery for parental bystanders); and cf Siciliano v.

Capitol City Shows, 124 NH 719 (NH 1984) (not recognizing parental recovery for loss of

consortium of child).

When a contract is the foundation of the “relationship™ imposing a duty, ordinarily

the duty is confined to those in privity of contract. Sisson v. Jankowski, 148 NH 503, 505

(2002). It is sometimes said (including by the Defendant here) that privity cannot be
established unless the person or entity “is a party to the contract.” However, New
Hampshire has not endorsed “privity” as a shield for tortfeasors: “We [the NH Supreme
Court] have expressed our disfavor for the privity doctrine in personal injury cases.” See

Spherex v. Alexander Grant & Co., 122 NH 898, 903 (NH 1982). Moreover, this Court has

18



*

recognized exceptions to the “privity requirement” where “necessary to protect against

reasonably foreseeable harm.” Sisson v. Jankowski, supra at 505.

In the instant context, the question of whether a duty exists is not a talismanic inquiry
into whether there is formal privity of contract. A Court is obligated to examine numerous
elements, including the societal interest involved, the severity of the risk, the likelihood of
the occurrence, the relationship between the parties, and the burden upon the defendant. Id.
at 506. Analogizing to the legal aphorism that a single property right can be said to embrace
a “bundle of sticks,” these elements are the bundle of sticks which bear on whether a duty

will be imposed.

Even if the analysis is confined to the matter of privity, Casella’s reasoning surely
shortchanges the breadth of that concept. Privity is merely “mutuality of interest” -- an

interest “growing out of contract, connection, or bond of union.”. Hodgson v. Midwest Qil

Co., 17F.2d 71, 75 (8 Cir. 1927) (mining claims) (emphasis added):

[W]aiving the question of privity . . . technically considered,
there is a privity of interests, a mutuality of concern in the

questions to be litigated.
In the instant case there is clearly a “mutuality of concern” between the Plaintiff and
DHMC. The plaintiff is an employee of DHMC, and it is clear that DHMC and the plaintiff
have a mutual interest in avoiding workplace injuries. The plaintiff’s interest is the
avoidance of injury, while DHMC’s economic interest is avoidance of the costs of on-the-

job injuries. Indeed, DHMC is obligated, through New Hampshire workers’ compensation
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law, to cover medical bills and lost wages arising from workplace injuries to its employees.
There is plainly a mutuality of concern, and it is not fair to completely disown the concept
of legal privity as between employer and employee. While alleviating wintry conditions in

parking lots is in part about convenience, it is also surely about safety (and injury).

The mutual interest here is sufficient to make “privity” an element weighing in favor

of imposing a duty.

B. Application of the Rule Put Forward in Hungerford v. Jones.

As recognized in Sisson v. Jankowski, supra, privity can in any event be disregarded

where necessary to protect against reasonably foreseeable harm. That protection is in fact

afforded by the decisional law of New Hampshire. In the case of Hungerford v. Jones, 143
NH 208 (1998), the New Hampshire Supreme Court noted an important elaboration on the
duty rules governing New Hampshire actors. The Court held that parties owe a duty to
persons foreseeably endangered by their conduct “with respect to those risks whose
likelihood and magnitude make the conduct unreasonably dangerous.” Id. at 211 (emphasis

added).

In Hungerford, the conduct at issue was the mental health care of patients suspected
of having suffered sexual abuse. The allegation was that the defendant therapist had
negligently treated an alleged victim of sexual abuse, causing the patient to summon false,
repressed memories of abuse by her father. The plaintiff was the victim’s father, who was

ultimately indicted based on the false memories elicited by the therapist. The defendant

20



therapist argued that she owed no duty to her patient’s father. The Court stated that “a duty
arises if the likelihood and magnitude of the risk perceived is such that the conduct is
unreasonably dangerous.” Id. The duty runs to those “foreseeably endangered by . . . the

conduct.” Id.

It goes without saying that what the therapist does is not intrinsically dangerous. The
therapeutic process of question, answer, and analysis does not itself present a prospect of
immediate injury, even if done carelessly. However, a careless finding of sexual abuse
presents a substantial prospect of later injury to the parent or other person who has been
stigmatized by an undeserved label. Applying Hungerford to this case, it is clear that the
relevant inquiry would be whether careless snow removal is unreasonably dangerous to the
pedestrians who will later need to negotiate the surfaces and pathways which should have

been safely treated.

Casella tries to make Hungerford inapplicable to this case by focusing not on
whether careless snow removal “activity” is dangerous to later pedestrians, but rather
whether snow-removal activity is dangerous in and of itself. In Hungerford terms, this
approach is comparable to focusing on whether careless therapeutic counseling is dangerous
in and of itself and disregarding the later consequences of such carelessness to someone
wrongfully accused. However, we know from Hungerford that such an approach would be

mistaken.

In concluding that a father was owed a duty by the therapist, the Hungerford Court

observed that the label of “child abuser is one of the most loathsome labels in society.” Id.
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at 212. The likelihood and magnitude of the risk made the therapist’s conduct unreasonably
dangerous. Clearly, the inquiry focuses not on whether the tortfeasor’s conduct (psychiatric
therapy (or snow plowing)) is dangerous in itself, but rather whether the conduct —

carelessly performed — is foreseeably dangerous to others.

Casella’s argument — that the dispositive matter is whether snow-clearing is
dangerous in itself, and not whether careless snow-clearing is foreseeably dangerous to
others — is self-refuting. It is not colorable to suggest that the dispositive concern is whether
snow-clearing is dangerous to snow-clearing operators. However, that is exactly the

proposition put forward in defendant’s Motion for Summary Judgment:

Here, Casella contracted with DHMC to remove snow and ice from a
parking lot, manifestly not an unreasonably dangerous activity. It is an activity that
occurs throughout the fall, winter, and spring in New Hampshire in nearly every part
of the state. Since the activity is not unreasonably dangerous, and because there was

no privity between Casella and Plaintiff, Casella did not owe a duty to Plaintiff.

Appendix at 17. This argument misses the pertinent question: Is the “activity” of snow and
ice removal, if done carelessly, unreasonably dangerous to those foreseeably encountering

the result of that carelessness? That question should be answered affirmatively.

C. The Superior Court’s Distinction Between “General Risks” and “Unreasonable

Risks™ Is Not a Workable Basis for Decision.

The Superior Court recognized that it must address what it calls the Hungerford

“exception.” The Court posited that Hungerford “clearly meant to distinguish between
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activity that poses a general risk of harm and those that pose an urnreasonable risk of harm.”
Superior Court Opinion, Brief at 45. The Court reasoned, with no direct support from any
New Hampshire authority, that careless snow plowing poses a foreseeable risk but not an

unreasonable risk. In this manner, the Court simply defined the problem away.

Unfortunately for the distinction put forward by the Court, there is no support for that
distinction in Hungerford. The Hungerford “activity” was psychiatric therapy. The
founding element supporting a relationship between the therapist and the plaintiff parent
was the parent’s expectation “that a determination of sexual abuse, touching him or her as

profoundly as it will, will be carefully made.” Hungerford v. Jones, 143 NH 208, 214

(1998). A duty rule would result in “greater protection for parents and families from
unqualified or unaccepted therapeutic diagnoses.” Id. There was no “social utility” in
shielding cavalier therapists who cause profound damage. Whatever the “advantages of
giving free reign to therapists, those advantages were outweighed by the “substantial risk of

severe harm to falsely accused parents.” Id.

It is clear from Hungerford that the distinction is not between a “general risk” (the
term does not appear in the opinion at all) and an “unreasonable risk™ (that term likewise
does not appear in the opinion). The opinion is not about attaching tag-words to “risk.”
Rather, as stated in the opinion, muitiple elements must be assessed to determine whether a
duty exists: “[W]e examine the societal interest involved, the severity of the risk, the

likelihood of occurrence, the relationship between the parties, and the burden upon the
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defendant.” 1d. at 211. The Superior Court did not attempt to undertake any such

assessment.

Fortunately, the inquiry that should have been undertaken leads to a clear result. The
parties have a “relationship™ based on mutual interest, statutory elements, and other factors;
society has a clear interest in the policies of tort law (compensation and deterrence); the
likelihood of serious accident is high if persons are compelled to traverse untreated snow
and ice; and the burden on the defendant is small, particularly given the availability of a

statutory scheme which, if followed, will help to protect it from liability (see discussion

infra).

Hungerford does not attempt to create a typology of risk, from which a legal
conclusion can be drawn. Not every risk gives rise to a duty, but a duty is created if the
CONDUCT is “unreasonably dangerous” in light of the likelihood and magnitude of the
risk. Snow may be commonplace, and careless snow removal may be commonplace, but
that does not detract at all from the fact that the conduct is unreasonably dangerous —
anymore than the common practice of texting while driving was excused by its
commonality, with the unreasonable danger it posed ultimately enshrined by statute as

unlawful.

D. Superior Court Decisional Law Relied Upon by Casella.
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It is perhaps noteworthy that Casella’s misreading of Hungerford appears frequently

in the Superior Court cases it relies upon in its Motion. See McEneny v. Brady Sullivan at

p- 4 (Casella’s Exhibit C, Appendix at 41) (“Furthermore, the Court finds the conduct about
which plaintiff complains — snow and ice removal — are not unreasonably dangerous

activities”); Wood v. Springwise Facility Management at p. 6 (Casella’s Exhibit D,

Appendix at 50) (“Further, the court finds that Springwise’s snow and ice maintenance

activities were not unreasonably dangerous™); Powell v. Cameron Real Estate at p. 5

(Casella’s Exhibit E, Appendix at 66) (“Furthermore, the Court finds the conduct about
which plaintiffs complain — snow removal and salting and sanding of a parking lot — are not

unreasonably dangerous activities”); Lavoie v. Bank of America at p. 6 (Casella’s Exhibit F,

Appendix at 77) (“Lavoie also fails to allege that plowing and salting is an unreasonably

dangerous activity”); Dunshee v. Burhoe at p. 4 (Casella’s Exhibit G, Appendix at 83)

(“Construing the allegations in the plaintiff’s writ most favorably to the plaintiff, they do not

describe conduct that is unreasonably dangerous”).

It is significant that every Superior Court opinion included as an Exhibit in Casella’s
Motion relies on the erroneous proposition that the test for dangerousness is not
dangerousness to the public at large, but rather dangerousness to the removal operator. This
is an analytical error, and the error is not remedied by the fact that it has been oft-repeated in

the Superior Court.
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(There are numerous Superior Court orders allowing direct actions against
contractors. A collection of these cases was included in the plaintiff’s opposition to the

Motion for Summary Judgment, and appears at pp. 102-144 of the Appendix.)

I1. Several External Elements Support the Finding of a Relationship Adeguate to

Impose a Duty.

A. The Superior Court Decision Frustrates the Public Policy Underlying Workers’
Compensation Exclusivity.

In a case such as this, the Plaintiff is barred from suing her site-owning employer by
the statutory provision limiting the plaintiff’s remedy against her employer to that provided
by workers’ compensation. She is not at liberty to make a claim against her employer and
derives no benefit from the “non-delegable” duty owed by the owner/employer.

In the interest of insulating the workers’ compensation system from excessive rates
and avoiding double recoveries by injured parties, the workers’ compensation law provides
that injured workers with a third-party recovery are subject to a lien for the amounts paid
out in benefits by the insurer (or employer). RSA 281-A:13(1)(b). This lien is an important
part of the workers’ compensation system, as it amounts to a recovery of the benefits

previously paid.

In barring the plaintiff’s action against the third-party contractor, the law would

prevent the workers’ compensation carrier (or employer, if self-insured) from replenishing
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itself, and place upward pressure on the carrier’s rates. A legal position which works to
justify such an impairment to the bottom-line of the compensation carriers should be

disfavored as a matter of policy.

As noted above, the imposition of a duty derives from the “relationship” between the
parties. That relationship in turn derives from specific aspects of the relationship, and also
from broad public policies defining their respective roles. New Hampshire has declared by
statute its interest in allowing workers’ compensation insurers to reimburse themselves at
the expense of at-fault third parties. That interest is supportive of the imposition of a duty

upon Casella, and wholly frustrated by the decision reached by the Superior Court.

B. Casella’s Appeal to DHMC’s “Freedom to Hire” Is Not Persuasive.

In its Summary Judgment Motion, Casella claims as its ultimate policy rationale that:

Imposition of a common law duty of care from Casella
to Plaintiff would short-circuit DHMC’s freedom to hire a
contractor to perform a limited selection of winter maintenance
activities.

Appendix at 19. It is perhaps surprising that Casella focuses on “the freedom of property
owners and snowplow contractors to determine for themselves the circumstances under
which they choose to operate.” Id. However, Casella cannot credibly maintain that this
potential limitation on freedom would be something unanticipated. Indeed, it fully
protected itself with its own liability insurance, procured in 2012. Appendix at 30. That
insurance (or a successor policy) is presumably operative for the instant claim.
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If a duty is found, the real “limitation” on Casella will be its liability for
unreasonable conduct which foreseeably injures others. Casella seeks a determination that it
should be insulated from such direct liability However, the protection it seeks is ultimately
quite narrow, and comes at the expense of innocent pedestrian employees. Casella will still
be liable for its negligence (in most cases) through an indemnity action against it by the
property owner. It achieves “freedom” only in the small number of cases where its
negligence victim happens to be an employee barred from suing her employer. It cannot be
imagined that insulating itself from liability in this small number of cases markedly affects

its “freedom.”

Protecting the “freedom to hire” comes at the expense of long-recognized public
policies of great importance. For a duty to exist, it should appear that the parties bring
themselves “within the scope of a definite legal obligation,” so that the matter is “personal
to him.” William Prosser, Law_of Torts, sec53 at 325 (4" Edition). Numerous policy
considerations are also brought to bear, including the policy of deterring future injury (or
damage), and the policy of requiring compensation on the part of those to whom moral
blame is attachable. Id. at 327. In other words, recognizing the existence of a “duty” brings
an actor’s conduct within the reach of two great public policies: deterring injury and
requiring compensation from the blameworthy.

Insulating an actor such as Casella from the consequences of its negligence

diminishes the natural deterrence imposed by the law of negligence and frees the
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blameworthy from the justice of compensation. Both of these policies dwarf the concern of

Casella that it be able to maximize its freedom of contract.

C. Casella’s Legal Position Subverts the New Hampshire Statutory Framework for
“Limited Liability for Winter Maintenance.”

On September 26, 2013, the New Hampshire legislature enacted R.S.A. 508:22,
“Limited Liability for Winter Maintenance.” The statute provided an option for
“commercial operators” (meaning any non-governmental individual who applies salt) to
become certified through the Department of Environmental Services. Such certified
operators are protected from “damages” caused by failure or delay in removing snow or ice,
provided they implemented “best management practices” as defined by the Department of
Transportation (absent recklessness or gross negligence).

It is evident that the State of New Hampshire acted to balance the interests of snow
removal operators and persons injured when removal operations appear inadequate. A
substantial measure of protection is provided to operators if they are certified and have
implemented so-called best management practices. The foreclosure of liability favored by
Casella is inconsistent with the balance enacted by the New Hampshire legislature, and as
such must be deemed disfavored. The legislature having spoken on the matter of liability
for snow and ice removal, the “new” immunity put forward by Casella is inconsistent with

the statutory framework and should be rejected on that basis alone.

In summary, there are multiple elements supportive of imposing a duty upon Casella.

Not only does the imposition of a duty advance the policies of deterrence and just
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compensation, it also serves to undergird the policies of our workers’ compensation law and
our specific statutory enactment governing liability for “Winter Maintenance.” These

elements are more persuasive than Casella’s claimed loss of contractual “freedom.”

III. Liability in this Case Is Supported by the Second Restatement of Torts, Section 324A.

The Superior Court acknowledges that Sec. 324A appears to have been “implicitly
adopted” by the Supreme Court of New Hampshire and deserves consideration in this case.
Superior Court Opinion, Brief at 46. The New Hampshire Supreme Court has dealt with

the Section favorably. See VanDeMark v. McDonald’s Corp, 153 NH 753, 757 (2006);

Williams v. O’Brien, 140 NH 595, 600 (1995); Corson v. Liberty Mutual Ins. Co., 110 NH

210, 214 (1970). Section 324A provides simply that an actor, whether paid or volunteer,
who performs a service for another which the actor “should recognize as necessary for the
protection of a third person,™ is subject to liability for his failure to exercise reasonable care:
(a) if that failure increases the risk of harm; or (b) the actor has undertaken to perform a duty
owed by the other to the third person; or (c¢) harm is suffered because of reliance on the
actor by “the other or the third person.” Liability is established if any one of the three

conditions is established.

The “provisos” to 324A may be summarized as follows: a) the actor makes the
situation worse; b) the actor assumes a duty owed by the other; or ¢) there is reliance by the

other or the third person upon the actor. The Superior Court improvidently disregarded
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subsections (a) and (c), holding that there was no evidence that Casella either made things
worse or was the subject of reliance. It went on to analyze liability under proviso (b),
holding that “assuming the duty” is relevant only if the actor “intends to completely
subsume or supplant the duty of the other party.” Superior Court Opinion, Brief at 46. This

gloss on the Restatement is not supported by any New Hampshire Supreme Court authority.

As to proviso (b) [assumption], it is not clear as a matter of policy why liability
should turn on whether the “assumption” is partial or complete, or how one is to measure
“completeness.” Where there is a written contract, there will probably be important
guidance as to the responsibilities, if any, retained by the landowner. Here, for example, it
is clear that Casella bore responsibility for sanding and salting the parking lots, and
Casella’s own records demonstrate that it was at times on the scene performing those
functions. Appendix at 172. Moreover, the actor will be liable only for the respects in
which his separate performance was not reasonable. There is no unfairness in attaching
liability to an actor who has performed unreasonably, no matter whether his role in the total

performance was large or small, so long as causation is satisfied.

Generally, New Hampshire law does not favor extinguishing a liability because some
other person or entity played a contributing role in bringing about the damage; rather, New
Hampshire law generally seeks to hold tortfeasors responsible to the extent of their actual

culpability. Not only is this policy reflected in DeBenedetto v. CL.D Consulting (153 NH

793, 2006) (and progeny), but also guides portions of the statutory rules pertaining to joint

and several liability. R.S.A. 507:7-e. The rule advanced by the Court to limit the reach of
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324A is thus seemingly inconsistent with New Hampshire law. Insofar as the gloss on
324 A put forward by Casella shields a tortfeasor from liability, that shield would be justified

only if needed to advance strong public policies.

More fundamentally, the Court mischaracterized the evidence put before it on the
matter of whether in fact Casella had only partially assumed DHMC’s duty to the Plaintiff.
The Superior Court’s rationale for partial assumption was that Casella “was not expected to
‘spontaneously’ respond to a winter weather event, nor was it expected to inspect the
DHMC property between visits.” Superior Court Opinion, Brief at 47. The Court seems to
be relying, at least in part, on a portion of the “Snow Plowing Guidelines™ attached to the
DHMC/Casella contract. See Appendix at 31-32. The Snow Plowing guidelines seem to
suggest that salting and sanding will be done by DHMC and that DHMC *“will coordinate a

.. . removal operation . . . for each storm.” Appendix at 31.

The actuality of Casella’s responsibilities was addressed earlier in the Statement of
the Case (“Characterizing Casella’s Snow Removal Role with Respect to DHMC”), but for
ease of reference will be recapitulated here. In relying on the “Snow Plowing Guidelines,”
the Superior Court appears to have neglected the up-to-date and clarifying deposition
testimony of Steven Cutter, who managed the contract for DHMC and was charged with
overseeing the snow removal contract with Casella. See Appendix at 160. It is simply not
true that Casella was “not expected to spontaneously respond to a winter weather event.”
Rather, as can be seen at pp.16-17 of Cutter’s deposition Appendix at 168-69), Casella was

required to monitor the weather itself and respond on its own initiative at the beginning of a
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snow event. Id. Sanding and salting were to be done “automatically” by Casella and
DHMC would not assist. Appendix at 164. It is assumed that Mr, Cutter’s interpretation is
based on the specific language in the Snow Plowing Guidelines which states: “It will be
contractor’s responsibility to monitor weather forecasts and conditions and respond
accordingly.” Appendix at 31.

Also, decisions on sanding and salting were not made “per storm,” but rather defined
by an understanding reached before the beginning of the season. Appendix at 164.
Sanding and salting were thus the province of Casella, which was required to perform its
obligations consistent with the Snow Plowing Guidelines. The notion that Casella’s storm
performance was actively directed “per storm” by DHMC is contradicted by Cutter’s
testimony. Certainly, the matter of “per-storm” direction by DHMC cannot be resolved in

favor of Casella in the context of a motion for summary judgment.

Given that the Superior Court’s rejection of proviso (b) was errant, the Court is not
free to hold that that Restatement Second 324A is inapplicable to this case. Moreover, the
Court also erred — at least in the context of summary judgment — in rejecting provisos (a)
and (¢). The Defendant, which carries the burden on its Motion, made no showing that the
conduct of Casella did not make the situation worse (proviso (a)). Plaintiff’s Objection to
the Motion, which utilizes the records provided by Casella, points out that although Casella
was performing operations on the accident day, it apparently neglected to treat the lot area
where the Plaintiff slipped and fell. Appendix at 98. This is consistent with the Plaintiff’s

testimony that there was “no sand nor ice melt applied to the lot.” Plowing the snow but
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failing to provide salt or sand apparently transformed the lot into a sea of ice, worsening a
pedestrian’s capacity to negotiate the area. In the context of a summary judgment motion,

the Court erred in concluding that proviso (a) did not apply.

Likewise, it was wrong for the Court to conclude on Summary Judgment that proviso
(c) (reliance) did not apply. Casella put forward no evidence supporting the proposition that
pedestrians did not rely on snow removal. Indeed, the Snow Removal Guidelines provide
that removal operations will be timed “to the start of each shift change.” Appendix at 32.
Reliance can almost be presumed, as workers at large facilities such as Dartmouth-
Hitchcock understand that company parking areas will be maintained so as to remove ice
and snow, and rely on that maintenance when they confront snow events and their
aftermath. It goes almost without saying that employees rely on snow removal at large
places of employment, where traversing the parking lot to the building door may involve a
lengthy walk of several minutes. Summary judgment as to proviso (c) was thus

unwarranted.

As applied to the circumstances of the instant case, Section 324A will apply if snow-
clearing is recognized as necessary for the protection of third persons, and the performance
of such snow-clearing works to increase the risk of harm, assume the duty of another, or fail

the reliance interests of foreseeable pedestrians. All of these conditions are met.
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IV. Summary.

Good public policy should recognize that an employee of DHMC is in privity with
her employer for purposes of establishing liability, as both the employee and the employer
have a mutual interest in avoiding injury and providing redress for injury. It does not profit
DHMC to suffer injured employees who are not fully compensated. There is nothing
exceptional in liability attending careless conduct that is foreseeably dangerous to others.
The inquity is not whether the careless conduct is dangerous in itself, but rather whether the
conduct is foreseeably dangerous to others. This underlying principle animates both the

Restatement of Torts (Second) 324A and this Court’s jurisprudence in Hungerford.

Public policy favors the recognition of direct actions such as this. By virtue of the
workers’ compensation lien on third-party actions, this lawsuit (and others like it)
ameliorate the cost burdens on workers’ compensation carriers. The great policy ambitions
of tort law generally — deterring future injury and requiring compensation from the
blameworthy — are both served. Finally, the position advocated by Casella frustrates the
balance struck by the legislature when it enacted “Limited Liability for Winter

Maintenance.”

Also noteworthy, the public policy put forward by Casella — freedom “to hire” — is
shown to be empty. Direct actions in these circumstances will not diminish the ability of
snow-removal operators and property owners to divide removal tasks as they see fit.

However, the contractor will bear responsibility for the damages occasioned by its own
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negligence in performing its own contractual obligations. Public policy is served by

honoring that fundamental responsibility, not compromising it.

V. Conclusion.

The plaintiff requests that this Court reverse the Superior Court and remand this

matter to the Superior Court for resolution on the merits.

Oral argument is requested before the full court. The plaintiff’s case will be

presented by Brian Shaughnessy, Esq. The appealed decision(s) is in writing and is

appended to this Brief
Respectfully submitted,
Eileen Blopem, Plaintiff
By he
/ %
D/ (// [¥ P / (e
Date { ¢"  Brian C. ShaughnessSy (Esqﬁlre #6&94

Shaughnessy Raiche, PLLC /
24 Eastman Ave., Suite C3
Bedford, NH 03110

(603) 644-4357
Brian@srlaw-nh.com
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. BELKNAP, SS.

THE STATE OF NEW HAMPSHIRE '
o SUPERIOR COUR'f
. Eileen Bloom |
v
: 'Cégé}lza;ébnétru:cﬁon, Tne.
E '_b'élc_két Noz1 i,-:z'éxﬁ.éfv'-ms "
;‘5'.; ORDER -

o THearmg held (4/1 8/’ I 8) on the defendam 5 Motlon J‘or Summary Judgment (ﬁ]ed 2/91 18) o

-:and the p!sunnff‘s Objection to samc (ﬂlcd 3/ 1211 8) Subsequent fo revxew the Court T ders the' a

0% i g?dctermmatlon(s)

By Way of‘ bnef background thxs matter commenced on December 27 2016 when ’the

e .'_;':_.plamuff Erleen Bloom, ﬁIed a Complamt agamst the defendant Casella Constructmn Inc N

“Casell ”), for neghgcnce ansmg eut of hcr aHeged shp-and fall on xce m the par}ang iot at.

- -Dartmouth—thchcock Mcd:cal Center m Lebanon Ncw Hampshsrc At the ttme Casclla was -

o under 2 wntten contract to provxde ceﬁam Snow and ice removal servxces at the p:emlses

- Casel!a now moves for summery Judgment and the plaintiff objccts

. ) Factua! Background

a and are undxsputed unless otherwxse noted On the mommg of December 30, 2013 tbe p]amﬂff '

-drove to Dart:moulh-thchcock Medzca! Center in Lebanon New: I{ampslm'c (“DHMC"} where

L ?"; she worked as 2 nurse She parked her veh:cle m an empioyee parkmg lot, ex;ted her vehmle,

‘:-and took apprommately two steps before she sl;ppcd and feIi on ice. See (PI $ Obj Def s Mot

i 'Summ J Ex B) Accordmg to tha plaumff there was “no sand for] i ice melt appl:ed to the lot »
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déépifc that‘.it snowed "maybe” a oouple of inches the night before and some of the snow had -
L ;_‘meltcd and rc-frozen overmght in i the parkmg lot, (1__ Bloom Dep. 25 20-23, 26:1-6, 10—13)
: '-1:As aresu!t of her fa.!l thc pIaznuff sufferod among other 1h1ngs, s;gm ﬁcant mj unes to both

8 B ;_'-lknees whlch reqmred surgery

At tho t1mo of the plamtxff’s mjuty, DHMC had a “Snow PIowmg Agrecmcnt” w:th

o 'Casella, \»\hzch the parues entered mto m May of 2013 (the “Contract”) Under the Contract, R

: asella agreed to provxde certam serwces, mo]udmg the equipment and labor. for snow rcmova!
o 'serwces as exphcltly set forth in [lhe Contract} " (Def g Mot Summ J Bx A ) These servmes g
: Werefurther descr;bed in. the “Snow Plowmg Gu1dchnes” attached 10 thc Contract These e

gu:delmes stated m relevant part that “[s]altmg and sandmg wﬂ[ be done by DHMC unlcss

| _assxstance Is askcd and dxrectxon glven bv the DHMC Grounds' Superv:sor or hxs desz gnee” and

L 'that Casella shou!d “apply salt and/or sand only 2 directed by” DHMC. (id. ) Ttwas DHMC’

" ‘responmbxhty;to prowde “an ample supply of quahty sait and sand un!ess otherwise specxﬁed "
. ‘(,__) Caseila was instructed which locatxons on thc DHMC campus 1o pcrform the snow piowmg '
;"_,; : semces, but was general]y responsd}le to omtor weather forecasts and condmons and respond |

2 accordmgly ! However Casella was not ob!tga!cd to “spontaneous!y” respond {o a snow or ice

i or was 1t requnred to retum and asscss the condmons betwcen ston‘nS (Cutter Dep.,
: .“22 3«4 14~1 8 ) On December 30 2013 tho day of the p!amtsz’s mjury, Casella went to DHMCV
i 'f_';to perform services under the. Contract See (PI 5. Obj Def s Mot. Summ J. , Ex. F)

In her Complamz the plamtlff alIeges that Casella, “{a]s an entity contractually obhgated

e to provxde wmter mamtenance to the parkmg lot,” owed hera “duty to employ reasonab!c care to '
BN ‘;;mamtam the premlses ina reasonably safe oondlt:on » (Compl %19.) The plaintiff furthcr

o alIoges that Casella b;cachcd thls_ duty by “fa:hng to rhaintain the premises in a,rcasonably‘s_afo-';



o 'condmon, fallmg to make reasonable mspectlons to detect and remedy unsafe condxtmns and

e faahng to mamtasn the prem:ses 50 !hat dangerous cond:tmns would be allewated » (Id T 10.)

_a party s motxon for summarv judgment the Court exammes the evxdence subm:tted and makes |

P ali necessary mferences from that evxdence in the nght most favorable to the non-movmg party

._;_::‘.-_;srmmsv Hamon, 148 NH 473 480 (zooz) The, Oourtmaynot «we,gh e cotents m, the RO

- pames afﬁdavats and resolve factua] 1ssues{,]” but must snmply dctemune “whether & reasonable

e "'baszs cmsts to dxspute the facts cIaxmed m the movmg party § aff’ dav:t ‘af lnal ” Iannelh v,

‘umeerg Com y SNH 190 193 (2000)

o G When a motzon ;. 'r summary Judgment 1s properfy made and supported “the advcrse
i party may not rest upon mere al}eganons or demals of‘ h:s pieadmgs, but the} response, by

“ afﬁdavxts or by refercnce to deposmons answers to mterrogatones, or adrmss:ons must set fonh

el :specxﬁc facts showmg that there 1s a genume 1ssue for trial.? RSA 491 S-a, v; Pancsocco V.

axgers 'I‘itle In§ (,;‘ gp 147 N H 610 6 13 (2002) “To tha extent that the non-movmg party

R e:ther 1gnores or does not dxspute facts set forth in the movmg party § afﬁdawts they are deemed _
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: to be admiitted for purposes of tlus motion.” N.H. Div. of Human Servs v, Aliard 141 NH 672

674 (199?)

' _?Dlscussmn T

she, as an employee of DHMC sha.red a mutual mterest in the avmdance of workplace injuries

o ’and therefore she may st:H be in prmty of the Contract The plamuff further argues that the o

o perfonnance of Snow and jce removal was. foreseeably dangerous to others. Finally, the pIamnff -
"'-asseris that Seclzon 324A of‘ the Restatemem supports unposmg a dut}, on Casella, as weII as

'5 .severai poizcy cens;deranons - | L

) In order to recover on a neghgenee claun, a plamnﬁ’ must estabhsh the def'endant owed a. _ -

o duty to' the piamnff and that the defendant s breach of that duty proxxmately caused the : .

f ,‘plamufi’s m;ury nglandv I_3r1ana ; 166 NII 369 371 (2014) Absenta duty, adefendant

. cannet bc hable for neghgence and “whether a duty exists ina particular case isa questmn of

R law " wans v, Qxford ant, Co., 137 N.H. 653, 656 (1993). “Only after court has
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déterrﬁihed that a defendant owed 2 plaintiff a duty, and idenﬁﬁed the standard of care imposed -

i by that duty, may 2 Jury con51der the separate questlon of whether the defendant breached that

Slsson vi Iankowskx

o “A.d..ut.y Blen.clarallalf ans.esl ;)ut of 8 relatmnshil’ be“”‘v“’“ ‘he Pames ”
| ’-':505 (2002) "Whﬁe 4 contract may supply the reianonsknp, ordmar:ly the scope ) '
zof the dufY xs lumted to thosc m pnwty of contract With one another > 1d. However, the NCW . | :

: : amp.shﬂe Supreme Court has recogmzed an excepuon to thxs general rule statmg that "[p]art:es '

owc a. duty to those fereseeabl y endangercd by thexr conduct with respcct lo those rzsks whose N

- fN H 203 211 (1998} e
Upon rewew the C‘ourt concludes that Casella chd 1ot owe a duty to the plamtxff under

cn —the Contract Here, there is no d1spule that the plalntxff‘ was. nota party to the Contract a.nd
i thercfore no pmfity of contract cxxsts between the plamuff and Case!la The plamuﬁ‘ argues that
_ lprmty may be derlved from the “mumahty of mterests“ betwecn herself and DHMC gwen their
' fre]atwnshtp as. employee and employer whtch makes her an mtended beneﬁc:ary of the Contract
B ‘thh Casella However, nothmg in. the plam languagc nf the Contract mdicates that DHMC s A

e to‘z rotect ltS employees from workpiace mjunes, and the Court cannot mfer such a : '

LF purpo from the Contract Moreover, even 1f that was DHMC 5 underlymg mtent there isno

""‘1 dtcatmn. that Case}la was aware that a beneﬁt to thxrd pames was contemp!atcd by DHMC

. whxch wou!d be reqmred to 1mpose hab;h!y on Casella for mgury to thxrd party beneﬁcmrzes

See PIourde ‘and & Gravel Co _v IGT‘Eastem Inc 154 N H 791 796 (2007) A lh;rd-party

: beneﬁcxary re!anonship ex;sts n“ a contract is 50 expressed as to give the promlsor reason to
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' f“'know that a ’oeneﬁt to 8 tlurd party is contemplated by the promrsee as one of the motz vaﬁng N

l‘ eauses of Ius makmg. the contract ”)., ‘-_:' .

The.pll ntrf[‘ A " so pom § ,o-the New Hampslurc Supreme Court’s expressron of “drsfavor =

E for the--{use of the] pnvrty doctrme in personal mjury cases ” Spherex, Inc v Alexagder Gran
& Co 122 N H 898"—‘903 (3982) V?However, desprte this’ staternent our Supreme Court has ,'

rerterated in numerous eases' fhat pnvrty of eontract 1s requrred to estabhsh a duf.y arlsing out of a a

: ‘;-'-:.‘_: party scontraetual obhganons See, ___gu, Rlso V. D}_\zxe : 168 N H 652 654 (2016),_,1 ]

g.l 54 N H."at: Srsson }48 N H atv‘.SOS Srmgson v, Cghva 139 N H I 4 (1994) Egbmson v

:Colebrook Sav Bank 109NH 382 385 (1969), Bossev Wolvenne Ins Co 88NH 98 IOI

.:1%'( 1936) g Asrsuch the‘Court is unpersuaded by the plamnff’s assert:on that ﬂus Court should
z"dlsregard the pnwty doctrme u.nder the prescnt cm:umstanees, partrcular!y when the basxs for the -

-rplamtsz s c]aim of neghgence agamst Caseila :s lts contractua! obhganons to perform snow .

Iowmg servrces for DHMC EER
: As there 1s no pnvrty of contract betWeen the plamtsz and Casella, rhe Coun must next -
o ‘.‘:detenmne whether the excepnon 1 lhe prrvrty dootrrne applres Under tins excepnon, CeseHa

- .may owe a duty to those persons “foreseeab!y endangered by [1ts} conduct with respect to those L

:';‘nsks whose hkelxhood and magmtude make the conduct unreasonabfy dangeroas o Hg n:g: rford, B

: 143 N H at 21 I ‘As;noted by Caseiia, there are several New Hampshu'e Superxor Court !

| ecrszons statmg that snow plowmg servrces are not an um-easonabfy dangerous actrvrty See,

Hillsborough Cty. Super. Ct., 216- 2016-CV~00113_'

s{ hvan Pr )

=

‘;: ": &g_ McEnenj_v Brad' s.. ot al.

f(Nov 8 2016) (Order, Brown 1. )at4 Powellv Cameron Rea! Fstate Inc eta Hxllsborough _-f :

e .T-‘;.’Cty Super Ct 216 2016 CV-OOOM (Oct 3 2016) (Order Abramsgn,J )atS Lavorev Ban
. -f'ofAm ot al.; Rockmgham Cty Super Ct., 218-2012 CV-0947 (Dec I? 2013) (Order, Deiker,




1) ai’ 6 " The blaintiff érgues.t'he'se decisions misintbi‘pﬂzt the exception set fotth in _Hu__r_z_ggr__ﬁ)j_d_

: %and asserls that the mqmry should focus on the foreseeabie nsk of harm posed by the careless .

‘parforrnance oi' an actxvxty, and not the miherent dangcr in the actmty 1tse1f Howevcr, by the

;Eplamhff’s dcﬁmnon, nearly any actmty, 1f careIessiy perfon'ned cou}d pose i foreseeabie ﬂSk Uf =

: harm to others, and the Court d:saglees thaf th1s was the mtent o‘f‘the Hungerford excepuon

"":' Rather 1he except:on ciear}y meant to dxstmguxsh betwcen actmty that poses a general

N ,_nsk of hann and those that pose an unr easanabie nsk cf harm As such wh;le the Court agrees,

: to some ex!cnt that an actor ] ca.reless performancc of snow p]owmg could pose 8 forcseeable

r1sk of harm to others thls nsk is not umeasonable as con!emplated by the pnvxty excepnon m
".'Hungerf'ord Gwen that snow and me frequenﬁy qcour durmg 1he wmter months in New o

ampshxre, :he rlsks assoc:ated wath these candlt:ons are commonpiace and do not justxﬁr

A 3d 787 793 (Me 201 1) (“In delemnnmg the eXistence and scope of a duty in‘cases mvoivmg -

' "mjurxes sustamed as a result of stow and ice conditions, we-are 1nformed by thc annual nsks

"erformance of Snow- plowmg services under the"Contracti Cf Daus v, RC-.&‘Sons Pavmg 2 g |

o created by the rclatwely harsh wmters m Mame and recogm?e lhat requmng non—possessors ;"_‘ ST

y protect agamst the hazards created by snow and 1ce 1s s:mply 1mpractlcable ”) ;

cc Y dmgly, the Court concludes that Caselfa does not owe the plainuff a duty pursuant to the
L i Contract, and the exceptlon to the prmty requxrament is mapphcable under these c:rcumstances._

The Court shal] next address the p!amttﬁ’s argumcnt :ha{ Casella may be hable pursuant- -

S uto Sectlon 324A of the Restatement (Second) of Torts thie the Court notes thas secnon has not.'- .

- g been cxphciﬂy adopted by the New Hampshxre Supreme Coun 1t has been apphed and

: ) 'ref“erenced in several cases Sea Everm v Gen Elec ‘Co., 159NH 232 238 (2009)



VanDeMark I53 N.H. at 7S7-58 Williams v. O Brien, 140 N.H. 595, 600 (1995), Corson v.

- f_{_,lberty Mut Ins Co N I 10 N H 210 214 (19’?0) As such it appcars s that our Suprerne Court has
phcnly adopied th:s sectxon of the rcstatement and the Court shall therefore app!y 1: to the o
: "-present c:rcumstances Scct:on 324A states the followmg ”

o f One who undertakes, gratuitousfy of for consaderanon, to render servicesto another
‘which He should recognize as  necessary for the protection of a third person or his thmgs,
is subject to liability to the third person for physical harm resul’ung from his fajlu _:- :
sexercise reasonable care to protect his undertaking, if: " S A
- (a) ‘His failure to exercise reasonable care mcrcases the nsk ofsuch harm, or

...(b) He has undertaken to perform & duty owed by the other to the third person, of
© . {c) The harm is suffercd because of reliance of lhe other or the third person upon -

DT the undertakmg - .

‘f"‘g and the plamtxff does not allege that her injury occurrcd bccause of reliance on Casella s . |

performance of snow plowmg serv:ces As such the Court shali focus 1ts mqu:ry on subsectmn

(b) of Sectxon 324A

_ 1 _gard to subsectmn (b), other Junsdxcnons construe it narrow!y to unpose hablhty
nly where one mtend{s] to compietely subsume or supplant the duty of the other party b Bla _ .'

." Umon Eiec Co 899 S WZd 129 131 (Mo Ct. App. 1995); see also Tronwood Sgrmg

hnstxan Ranch Inc V. Walk to meaus 801 N W 2d 193 202 (an. C’c App 2011) (“[T]o

xmpose lzabxlsty under sectton 324A(b), cme who undertakes a duty owed by another toa terd

person must completely assume the duty ”) W}ule the New Hampshu'e Supreme Court has not

offcl cd 1ts own mtcrpretauon oi‘ thzs subsectlon, at lcast two Supenor Courts have chosen o

A construe 1t narrow!y as well. See Dave v Great.N

"ro_ Mgmt, lnc Rockmgham Cty Supcr

c: No 213.2015-cv 01038 (Jan 27, 2016) (Order, Delker, J)at 16, Wallace v, Eastgat LT

a.panmenl Assocs. » L Hlllsbcrough Cty Super Ct 216-2OIS-CV-00285 (Nov, 30, 2015) -

v‘w‘:Restatement (Second} of Tmt § 324A Wlth regard to subsectmns (a} and (c), the Cmm ﬁnds _’ ‘

:;_' that thcre is no ewdence Case la dld anythmg to mcrease the nsk of hann posed by snow:and tcc;f ) -



- '(brdéf, Nioo'osi J)at6. The ';ilaintiff also did not provide any legal authority SUppoding a

: ’broader mterpretatxon of subsecnon (b), rather, she generaliy argues that Now Hampshxre S

.recogmt:on of appornonment of habzhty supports the nonon ﬂm a tortfeasor may be he[d

partxally hable for ra plamtlff’s m;uraes Howover, the Issue of whether Casella owes the pIamnff o

duty 18 a threshold questaon to be answered before determimng whether or to what percentage,_ o

' ;Case]la is. habie for the piamtsﬁ’s m; unes As such the Court ﬁnds the reasonmg of the above-

_ clted decxszons persuaswe and chooses to foliow the hatrow mterpretatzon of subsechon (b) e

-___‘spontaneously respond toa wmter weathe cvent nor was :t e:\pe»tod to Inspect lhe DHMC
EAS property between vxsxts Based on th1s evzdence it'is clear that CaseIla dxd not completely

R assume DI-IMC'S duty to t‘ne plamtxff as oontemplated by subsectlon (b) Accordmgiy, :he : L

o Court conciudes that Caselia may not bc hcld hable for the plamnff’s mjurxes under Sectron L

: "‘-T"5324A“ of the Restatement (Secﬁnd) of;'I‘orts
o The A lal‘mff aiso raises pubhc pohcy conoerns that she plll‘POrts “strongly mlhta‘ce” L

,'Ef‘f_ﬂgamst Casella s posmon More Spec:f caiIY, the pIamuﬁ‘ discusses Pm"‘s’ons of the workers

_' compensahon statutory scheme, thch prowde that mjurcd workers who obtam thlrd-party

- 'recovery are subjcct to a hen for the amoums pazd in beneﬁts by zhc insurer. The p!amttff
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‘ 'contends that bamng recovery from Casella prevents the workers’ compensatmn carrier from

SR ;ifreplemshmg 1tseIf whnch constltutes an “xmpmrment tothe bottom-hne of the compensahon :

‘ camers . 'I‘he pia‘:" txff fuﬂher assens tha! msulatmg Casella from the consequences of’ 1ts L

ct:on: : dzmm:shes the ’natural deterrenee 1mposed by the law of neghgence and frces the

X "and notes that nezther posxtzon prowdes a sufﬁment bas:s to supplant the legal prmo[ples

- 'dlscussed above and 1mpose a duty on Casella for ihe plamttff‘s mjunes thle 1he plamtsz may

be hm:ted to a workers compcnsatlon cIaxm as, a rcmedy for her mjunes, the Court-f nds thess L

;arc not soc;etal mterests suﬁ' cxent to Vearrdnt the creatxon of a legal duty in ﬁus context Se Seg o '

Woodv Sgnngwxse Facxhty Mgrng Inc 'Strafford Cty Supenor Court 219-2016 C\f'—00034 ? -

3 : ,3" 2016) (Ordcr, Howard J Jat. 9 As af nal matter, whz!e the pIaintxff dlscusses RSA

5,',508 22 enht]ed. lexted Lmblhty for Wmter Maxntenance w ihe Court declines to address 1h13

i j_assu m detall glven thc plamnﬁ’s faxiure to prowde any iegal authonty supportmg the

AT ‘prcposmon that thlS statute was mtended to override the common Iaw prmc:p?es of duty and

"‘fneghgencc dnscussed above -

. In stm, the Couﬂ concludes that CaseHa does not owe a Iegal duty to the pIamhff and

L :';'_‘merefore cannot be hable for thc plamuff‘s injurics. Accordmgly, the defendant sMonon for L

'Summary Judgment is GRANTED con51stent w1th the abcve S

f»/v/fs L L =zoonf
RAVE T - JanfesD. O'Neill, 11T
S L ' . Presiding Justice

10
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'STATE OF NEW HAMPSHIRE

BELKNAP COUNTY o

- : EILEEN BLOOM

. CASELLA CONSTRUCTION ING :
| ;Dockemlo,':' ia’cwéos B

© ORDER

Order in reference to the Plaint;ﬁ' “Motlon for Reconsaderatnon ef This Cou

%,

Order on Summary Judgment”. (f iled 8- 18~‘18} Subsequent to rewew of said Motion-fas _

el a as the Defendant’s Objectton to same (f led 6—28 18) the Court renders the _ :l "
-ifoliowmg determmatlon(s) ‘ . ' .
| The Court f nds that the Plamtsff has not prov;ded with partlcuiar c:anty sufﬁcnen

__‘pomts of iaw or fact that the Court e:ther overtooked or m:sapprehended in rendenng

g the earl:er Order (dated 6-7-18). Accordmgfy, the Plalntiff‘s Motton for Reconsuderatl' n

_'ss_ DEN!ED The provus:ons of the ear!ser above~sard ‘Order shall remain in ful! force and

SOORDERED. . . .
‘ (.,/M/ts . | - Q)DO I\)i/
-;._Date 1/ ~ | - Jamés D. O'Neill Ill |

Presiding Justice
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