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ISSUE PRESENTED 

Whether a stand-committed sentence of an aggregate of 45 years of 

imprisonment to life imprisonment, imposed on a person who, at the time 

of the offense was seventeen years old, is a de facto life sentence.  
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STATEMENT OF THE CASE 

In 1994, this Court upheld the defendant’s convictions for first-

degree murder, RSA 630:1–a (1986), first-degree assault, RSA 631:1 (1986 

& Supp.1993), attempted first-degree assault, RSA 629:1 (1986), RSA 

631:1, and robbery, RSA 636:1 (1986 & Supp.1993). State v. Lopez, 139 

N.H. 309, 309-10 (1994). The charges stemmed from a series of crimes 

committed by the defendant on March 23, 1991. Id. at 310. Upon 

conviction, the defendant, who was seventeen years old at the time of the 

offense, was sentenced to life without the possibility of parole. Petition of 

the State of New Hampshire, 166 N.H. 659, 662 (2014).  

 In 2014, this Court held that the United States Supreme Court’s 

decision in Miller v. Alabama, 567 U.S. 460 (2012), was retroactive. 

Petition of the State of New Hampshire, 166 N.H. at 662. The United States 

Supreme Court ultimately agreed. Montgomery v. Louisiana, 577 U.S. __, 

136 S.Ct. 718 (2016). Because Miller ruled that a mandatory sentence of a 

life without parole on a juvenile was unconstitutional, the court scheduled 

the defendant for resentencing.   
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STATEMENT OF FACTS 

A. Facts 

 On March 23, 1991, the defendant “approached Roscoe Powers on a 

Main Street sidewalk in Nashua. The [defendant] pointed a gun at Powers 

and asked him for money.” State v. Lopez, 139 N.H. 309, 310 (1994).  

Powers ran, and the defendant “chased after him, catching up with him as 

Powers slipped on the ice.” Id. The defendant shot Powers in the chest. Id. 

Despite this injury, Powers “managed to keep moving,” and the defendant 

“continued to pursue him.” Id. When Powers “drew a knife and turned to 

confront [him], [the defendant] was gone.” Id. Powers survived the assault, 

but less than an hour later, the defendant “approached Robbie Goyette and a 

friend as they sat in a car.” Id. The defendant “pointed a gun and asked the 

two for money. Goyette refused and drove off.” Id. The defendant “ran 

alongside the car and shot Goyette in the neck, killing him.” Id.  

 Nashua Police Officer Thomas MacLeod, who had a description 

from witnesses, searched the area for possible suspects. Id. As he “combed 

the neighborhood,” he “heard a loud scream coming from a building on 

Spring Street, approximately two blocks away from the shootings.” Id. As 

the officer neared the building’s entrance, the defendant “emerged from the 

doorway and walked toward him.” Id. Since the defendant fit the 

description the officer had been given, “and was carrying a three or four 

foot long wooden hand rail,” the officer told him to stop. Id. The defendant 

ignored the command and the officer “drew his gun and ordered him to 

drop the hand rail.” Id.  
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  The defendant responded, “‘F--- you. I am not dropping the stick. 

You’re going to have to shoot me.’” Id. Officer MacLeod told the 

defendant “that he did not want to shoot him and, holstering his gun, took 

some steps toward [the defendant].” Id. The defendant “swung the stick at 

[Officer] MacLeod, striking his shoulder and breaking the hand rail in 

two.” Id. The officer grabbed him and “the two fell to the ground, 

struggling.” Id. “The two stood up, and [the officer] pushed [the defendant] 

against the side of the building.” Id. The defendant “grabbed [Officer 

MacLeod’s] throat” and told him that he would kill him if he did not let 

him go. Id. The officer “eventually succeeded in handcuffing him with the 

help of another officer.” Id. at 311.  

 The defendant was wearing an empty shoulder holster. Id. The 

defendant’s gun “was found in a nearby parking lot, but the manufacturer’s 

box for the gun, and [the defendant’s] fingerprints on the gun manual inside 

the box, were found in the building in which [the defendant] was first 

seen.” Id.   

 
B. Pre-Hearing Pleadings  

 On September 17, 2017, the State filed a recommendation of a 

sentence of forty years to life in prison on the first-degree murder charge. 

DA4.1 The aggregate term of the proposed sentences was 51½ years to life 

imprisonment. DA4; DA40.   

                                            
1 Citations to the record are as follows: 
“DB_” refers to the defendant’s brief and page number.  
“AD__” refers to the addendum to the defendant’s brief and page number. 
“DA_” refers to the appendix to the defendant’s brief, filed separately, and page number.  
“SA_” refers to the addendum to the State’s brief and page number.  



9 

 

 On October 23, 2017, the defense filed a motion asking the court to 

apply the Miller factors because the proposed sentence was a de facto life 

sentence. DA24. The defense contended that any sentence longer than 35 

years of incarceration was a de facto life sentence. DA24-A25. As a result, 

the defense argued, the State should have to prove that the defendant was 

“incorrigible” in order to justify its proposed sentence. DA27. Attached to 

the defendant’s pleading was an article that examined the life expectancies 

for juveniles serving life sentences in the Michigan prison system. DA29.  

 The State filed an objection, arguing that the proposed sentence was 

not a life sentence. DA 31. It contended that the Michigan article was 

flawed and that the court should rely on the national vital statistics reports 

issued by the Center for Disease Control. DA42-A45. The State attached 

the relevant charts. DA52.  

 On December 4, 2017, the State filed a sentencing memorandum. SA 

67. The State argued that the defendant had committed “intentional violent 

crimes” and not “spontaneous impulsive acts.” SA 80. The State pointed 

out that the defendant had armed himself with a deadly weapon and made 

“adult decisions for money.” SA 81. He had tried to harm a police officer in 

order to escape. SA 81. The State pointed out that, when he testified at trial, 

the defendant blamed the Powers shooting on a friend, Valence Ray. SA 

80. The defendant also testified that Ray had murdered Goyette. SA 80. He 

testified that Ray, who also testified at trial, had lied. SA 84.  

 In its memorandum, the State contended that the Miller mitigating 

factors were not mandatory, but that, even if they were, the State could 

                                            
“T_” refers to the sentencing hearing transcript and page number.  
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address each of them. SA 81.  First, the State argued that the defendant’s 

crimes were not the result of immaturity or a failure to appreciate the risks 

and consequences, and that his actions bore this contention out. SA 82. 

After shooting Powers, but before going back to see if Powers had died, he 

changed his clothing cut his hair, and shaved his beard and mustache to 

alter his appearance. SA 82. 

 Second, the State pointed out that the consideration of home 

environment was not a mitigating factor. The defendant had parents who 

worked, supported him, and loved him. SA 83. He was not compelled or 

even encouraged to commit crimes. SA 83. 

 Third, the State argued that the circumstances of the offense were 

not mitigating factors. SA 83. He acted alone and there was no peer or 

family pressure. SA 83.  

 Fourth, the State pointed out that the case did not involve 

“incompetencies associated with youth.” SA 83. The defendant could assist 

his lawyers at trial and there was no evidence that his age had affected the 

charging decisions in the case. SA 83. Finally, the State argued that its 

recommended sentence considered the possibility of rehabilitation. SA 84.  

 The State then listed the aggravating factors in the case, which 

included: (1) that the defendant was armed; (2) that he used a deadly 

weapon - a piece of wood – in assaulting the police officer; (3) that there 

were multiple victims and that he chased two of them down; (4) that the 

victims were strangers and “innocent targets of opportunity”; (5) that the 

defendant expressed no remorse; (6) that he attempted to hide evidence; (7) 

that he put others at risk by firing his weapon in public places; and (8) that 

he lied on the witness stand. SA 84.  
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 The State examined the goals of sentencing under New Hampshire 

law, concluding that the proposed sentence met all of them: (1) punishment; 

(2) rehabilitation; and (3) general and specific deterrence. SA 85. The State 

also looked to similar cases and the impact that the crimes had had on the 

surviving victims. SA 88-90.   

 On December 8, 2017, the defendant filed a memorandum 

summarizing the testimony and evidence presented at the defendant’s trial. 

SA 153.  

 
C. The Hearing 

 After the Montgomery case was decided, the resentencing court set 

the case for hearings in preparation for the resentencing. On December 13 

and 14, 2017, the resentencing court (Smukler, J.) heard from those who 

were deeply affected the defendant’s crimes: Thomas MacLeod, now a 

retired detective from the Nashua Police Department; Carol Goyette 

Murphy, and Meri Goyette Reid.   

  Detective MacLeod recounted his efforts to place the defendant 

under arrest, his decision not to use deadly force, and the defendant’s 

threats as the detective struggled to subdue him. T 82. He said that, once 

arrested, the defendant was “extremely argumentative, combative and 

threatening, which all was captured on surveillance video inside the 

station.” T 82. He said that, as a husband and a father, he was “very 

concerned the Defendant could be released back into society, thereby 

placing [the detective’s] family and [him] in potential jeopardy of harm.” T 

83.  
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 The court heard from Goyette’s sister Carol, who said that, at the 

time of his murder, her brother had “a wife, son, parents, and five siblings 

who loved him. He was a hardworking, honest, family man who had a great 

sense of humor and loved his family.” T 83. At the time that the defendant 

killed Goyette, Goyette’s son had just celebrated his first birthday. T 83. 

Another sister, Meri Reid, read a letter from Goyette’s sister Robin. T 84. 

Meri Reid also read an impact statement from Goyette’s widow who said, 

that when the defendant was sentenced, she had been “assured that life 

without parole meant just that in the state of New Hampshire.” T 87. She 

acknowledged that no one knew that the law would change, but that now it 

was “necessary for [the family], who [were] a part of [Goyette’s] life, to 

relive that time, that pain yet again.” T 87.  She wrote that the family “still 

suffer[ed] to this day, longing to see Robbie’s smile, hear his laugh, feel the 

love that he so openly showed to those around him.” T 88.  

 The State then read three statements from family members who 

could not attend the hearing. T 89. The State read the statements of two of 

Goyette’s bothers, as well as a statement from his widow’s sister. The 

widow’s sister recalled being called by her sister the night of the murder, 

asking if she could babysit. T 92. The widow told her that Goyette “had 

been shot in the head and was probably brain dead.” T 92. She felt, as she 

heard this, that she “was in the throes of a nightmare,” a nightmare that had 

“never ended.” T 92.   

 The defense called Dr. Stuart Gitlow, an addiction and forensic 

psychiatrist, T 104-05, and Dr. Antoinette Elizabeth Kavanaugh, a clinical 

and forensic psychologist, T 132. 
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 The defense asked Dr. Gitlow about the effects of a .16 blood 

alcohol content, which was the defendant’s blood alcohol content at 12:20 

a.m. on the early morning after the murder. T 107. The doctor answered 

that a person with that amount of alcohol would be “unable to think clearly, 

unable to focus to concentrate, to attend an issue.” T 107. If a person had 

little experience with alcohol, he would probably be asleep; a person who 

drank alcohol daily “might have lesser effects at .16, but [the effects would] 

be quite noticeable.” T 108. The latter would be “fatigued, disinhibited. The 

individual would be rambling, slurring speech, and again, still unable to 

focus on the discussion.” T 108. The defense played a few minutes of the 

defendant’s booking video taken in the early morning after the murder and 

the doctor said that the defendant’s demeanor was consistent with that of a 

person who had a BAC of .16. T 110-12.  

 The doctor said that it was “difficult” to determine what the 

defendant’s BAC was at the time of the murder. T 112. Even though the 

murder took place between 8:15 and 8:30 p.m., and the defendant was 

arrested between 10:00 and 10:30 p.m., the doctor could not determine 

BAC because he did not know when the defendant had taken his first or last 

drink. T 113.  

 Dr. Gitlow said that the defendant used both marijuana and alcohol 

“for a period of several years prior to the murder, during his teenage years.” 

T 114. This, according to the doctor, would have affected his “wisdom and 

maturity.” T 115.  

 Dr. Kavanaugh said that she reviewed “thousands of pages of 

records” and met with the defendant “on two occasions for a total of nine 

hours.” T 148. She interviewed both of the defendant’s younger brothers. T 
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148. She also interviewed the woman who was the defendant’s girlfriend at 

the time of the offense. T 170.  

 According to Dr. Kavanaugh, the defendant’s mother was a nurse 

and his father drove a truck. T 156-57. The parents were frequently not 

home, leaving the defendant to be a “supervising quasi-parent” in a project 

that Dr. Kavanaugh said was “dangerous, violent, and there were a lot of 

drugs.” T 157.  She testified that the defendant’s parents had a history of 

domestic violence. T 155. His father did not drink alcohol at home, but was 

frequently drunk when he came home. T 155-56. The family lived in the 

Chelsea, Massachusetts housing project. T 157. The doctor statated that the 

defendant attempted to intervene to protect his mother. T 161.  

 Dr. Kavanaugh stated that the defendant began using alcohol at age 

8 and marijuana between the ages of 12 and 14. T 168. When the defendant 

was 15 years old, the family moved to Nashua. T 162. The family moved 

because the defendant “got in trouble with the police because he was 

stealing cars.” T 162. His parents sent him to stay with relatives in 

California and, when he stayed there, he developed a good relationship with 

his uncle. T 162-63. When he returned from California, the family had 

already moved. T 163. The defendant had “a learning disorder, so that was 

part of it, but he also had some behavioral problems. And those escalated 

once he moved” to Nashua. T 164.  

 Dr. Kavanaugh said that the defendant “felt horrible all the time that 

[he had] been in prison for how [he had] impacted [the victims’] families. 

[The defendant was] very aware of how his behavior has impacted the 

families of his victims, and he feels regret and remorse for his behavior that 

evening.” T 173; see also T 193 (“[N]ow he’s remorseful and he’s 
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regretful, and he understands how his behavior impacted people other than 

himself which is really important developmentally.”).  

 The defendant also told her that, when he testified in his defense at 

trial, “it was all a lie.” T 174. He lied on the stand because he wanted to go 

home. T 176. The doctor characterized the defendant’s decision to lie as 

“immature and adolescent thinking.” T 175. 

 The doctor noted that, when he was found guilty, the defendant 

“cursed, and turned over the table, and he just completely acted 

inappropriate in court.” T 176. She said that this “reflected denial of what 

he had done and the impact of what he had done.” T 177.  

 The doctor said that the defendant had matured in prison. T 190. He 

had obtained his GED. T 192. While in prison, “he took an HVAC course 

that required almost 300 hours of training. He also took another 

certification course, and he was also involved in the music program.” T 

192. He held jobs in prison. T 206. According to the doctor, the defendant’s 

family regularly visited him at the prison. T 199-200.  

 The doctor gave the defendant the Miller Forensic Assessment of 

Symptoms Test (M-FAST). T 211. According to the test, “[t]here was no 

indication that he was malingering psychological symptoms.” T 212. He 

was also given the Inventory of Offender Risk Needs and Strengths test 

(IORNS) and she concluded that any concerns raised by those results were 

“all addressable.” T 212-15. She conceded, however, that if the defendant 

were immediately released, “he would need guidance and supervision” and 

that if he “were not released, he should receive programs to help him 

prepare for release.” T 218. 
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 The defendant also completed the Childhood Trauma Questionnaire 

and took the Psychopathic Personality Inventory Revised test. T 218-19. 

The results on the psychopathic personality test persuaded her that 

“compared to other male offenders his age, his overall level of 

psychopathic traits [was] not clinically significant. So he [did not] rank 

high in the clinically significant range for psychopathic trait.” T 221. The 

defendant, the doctor concluded, did not have a “deep-seated” tendency for 

violence. T 225. Since being in prison, the defendant had “bettered himself 

in a pro-social” way. T 227.  

 On cross-examination, the doctor admitted that the defendant told 

her that he had lied on the witness stand at his trial because “he thought that 

other people were lying,” including the police officer who had booked him. 

T 239. She acknowledged that the defendant told her that Powers had used 

a racial slur before the defendant shot him, but there had been no testimony 

to that effect at the trial. T 243-44. The State challenged her conclusion that 

the defendant’s family was dysfunctional by using his answers on the 

Childhood Trauma Questionnaire. T 250-51. On one of the tests, the 

defendant had scored in the 99th percentile as a potential reoffender. T 257-

58. On the overall risk index, he was in the 92nd percentile. T 259. On the 

IORNS test, the doctor said, the defendant “scored high on the 

manipulative, high on the impulsivity, and average on anger detachment.” 

T 262.  

 Dr. Kavanaugh agreed that the defendant filled out a questionnaire  

in which he stated that that he got “high or drunk’ once a week or more 

while in prison. T 269. For a length of six years, he repeatedly broke prison 



17 

 

rules because he wanted to be transferred to a Massachusetts prison where 

there were more privileges and better food. T 275-77.  

 Dr. Kavanaugh said that the defendant bought the gun that he used to 

shoot Powers and murder Goyette as a “fashion statement.” T 280, 286.  

But on cross-examination, she was confronted with trial testimony that 

suggested that he selected a gun that was “strong enough to stop 

somebody” and that he bought hollow point ammunition and a holster that 

could be concealed. T 282-84.  

 After Dr. Kavanaugh had finished testifying, the resentencing court 

heard from the defendant’s mother, T 314-15, and his brother Aaron, T 

320-26. The defense also read letters from the defendant’s brother Jason, 

and Aaron’s wife. T 316-20.  

 The defendant also addressed the court, expressing remorse for 

killing Goyette and wounding Powers. T 344-45. The defendant apologized 

to the court for upending the table and cursing at the jurors when the 

foreman announced the verdicts. T 346. He expressed a desire to be 

contributing member of society by working to support his family and by 

coaching youth basketball and football in Nashua. T 347.  

 After the hearing, both parties filed supplemental pleadings. SA 36, 

124.2  

 The State recounted the testimony of the defendant’s two experts, 

noting that Dr. Gitlow “could offer no definitive opinions regarding the 

defendant’s level of intoxication at the time of his crimes in 1991. He could 

                                            
2 The defendant’s memorandum is dated December 8, 2017, but the case summary shows 
that the memorandum and supporting materials were filed on January 29, 2018.    
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also not confirm that the defendant suffered any cognitive deficits due to drug 

or alcohol use as a minor in 1991.” SA 128. The State dismissed his testimony 

as “speculative opinions.” SA 128.  

 The State contended that Dr. Kavanaugh was pro-defendant and not 

objective. SA 129. The State wrote: “No true independent expert would have 

ignored evidence directly refuting the defendant’s version of his crimes, i.e., 

that his crimes were unplanned and spontaneous, and due to childhood issues 

and alcohol.” SA 129. The State argued that her “opinions about the tests she 

administered to the defendant and their meaning reflect bias and a lack of 

thoroughness and should be given little weight.” SA 131. The State then 

analyzed each of the tests, pointing out each inconsistency or deficiency. SA 

131-34.  

 The State turned to the defendant’s disciplinary record in prison, 

arguing “that the defendant continued to commit disciplinary infractions after 

he was an adult.” SA 135. The State emphasized that ‘[t]hose infractions 

included violent offenses, which Dr. Kavanaugh attempted to minimize by 

stating multiple times on direct examination that they were assaults on fellow 

inmates versus staff.” SA 136. The State contended that the defendant had 

failed to take full responsibility for his crimes, SA 137, and pointed out that 

the impact on the defendant’s three victims was “lasting.” SA 139.  

 On January 29, 2018, the defense filed its sentencing memorandum. 

SA 36. The defense asked the court to impose a sentence of 27 years to life 

imprisonment. SA 41. It contended that a sentence that was the equivalent 

to life without parole required the court to find that the defendant was one 

of “the incorrigible few.” SA 43. 
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 The defense stated that the Miller case required the court to consider 

the “mitigating qualities of youth.” SA . In 1991, the defense contended, the 

defendant “displayed” “the ‘hallmark features’ of youth.” SA 45. The 

defense contended that the defendant did not “anticipate that his actions 

would lead to a situation where people would end up harmed and killed.” 

SA 45. The memorandum noted that adolescence is a time of “extreme 

emotional change and upheaval.” SA 46. The defense argued that the 

defendant’s home environment “failed to provide him [with] the 

supervision, safety, and structure that a child needs.” SA 48.  The defense 

pointed out the role that alcohol had played in the offense. SA 51. The 

memorandum emphasized the defendant’s capacity for reform and 

rehabilitation. SA 54. The defendant, the memorandum contended, had 

accepted responsibility for his actions and had expressed remorse. SA 58.  

 The defendant had a “big supportive family” which would give him 

support upon his release. SA 60. The defense argued that his age made 

reoffending unlikely; it wrote that “every year he ages makes him less 

likely to reoffend and thus makes him less of a danger.” SA 63.    

 
D. The Resentencing Court’s Decision 

 On January 30, 2018, the trial court resentenced the defendant. T 

357. The court also issued a written order. AD45.  

 At the hearing, the court imposed a sentence of 45 years to life in 

prison on the first-degree murder charge. T 358. The court observed that it 

could not change the remaining sentences, but noted that the police officer 

who apprehended him was a “hero” who “could easily have taken [the 

defendant’s] life,” but who “refrained from doing it.” T 359. The court 
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observed that Goyette’s murder was “part of a course of conduct.” T 362. 

The court expressed skepticism about the usefulness of Dr. Kavanaugh’s 

psychological tests, T 364, but gave credit for the “turnaround” that had 

taken place over the defendant’s incarceration, T 364. 

 In its written order, the court first declined to consider that the 

defendant had acted purposefully because he was acquitted of premeditated 

first-degree murder. AD47. The court then turned to the defendant’s 

argument that, if the court imposed a lengthy sentence, it would be a de 

facto life sentence and, therefore, the Miller factors should apply. AD49.  

 The court concluded: (1) that the Miller factors do apply to de facto 

life sentences, AD51; (2) that the Center for Disease Control tables 

provided a reliable basis for projecting life expectancy, AD53-AD54; (3) 

that a 45-year to life sentence was not a de facto life sentence, AD54; and 

(4) that because the sentence was not a life sentence, the court “need not 

find that the defendant [was] a ‘rare,’ ‘irreparably corrupt[ ]’ type of 

juvenile,” AD55.  
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SUMMARY OF THE ARGUMENT 

I. The resentencing court did not impose a de facto life sentence 

when it imposed a sentence of 45 years for the defendant’s conviction for 

first-degree murder. The possibility of release at age 62 is not a life 

sentence. A stand-committed sentence of an aggregate of 45 years, imposed 

on a person who, at the time of the offense was seventeen years old, is far 

from a de facto life sentence. The resentencing court did not exceed its 

discretion in determining that it was not.  

 
II. The resentencing court did not err in relying on statistical data 

in determining life expectancy. The defendant raised the issue of life 

expectancy and the State responded with the CDC actuarial tables. The 

court relied on these tables to resolve this issue. The defendant provided no 

personal information – other than the fact of his imprisonment - that would 

suggest that the tables would inaccurately represent his life expectancy. The 

court’s reliance on the information provided, therefore, was not misplaced.  
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ARGUMENT 

I. A SENTENCE THAT PROVIDES THE OPPORTUNITY FOR 
RELEASE AT AGE 62 IS NOT A DE FACTO LIFE 
SENTENCE.  
 
The defendant first contends that a 45-year sentence imposed on a 

defendant who was seventeen years old at the time of the offense, and 

therefore, would be eligible for release at age 62, is a de facto life sentence. 

DB 15. He argues, therefore, that the trial court was required to find that he 

is “irreparably corrupt.” DB 15-16.  

This Court reviews a trial court’s sentencing decision under the 

unsustainable exercise of discretion standard. State v. Lambert, 147 N.H. 

295, 296 (2001) (adopting the “unsustainable exercise of discretion” 

standard for reviewing an imposed sentence). “To show that the trial court’s 

decision is not sustainable, ‘the defendant must demonstrate that the court’s 

ruling was clearly untenable or unreasonable to the prejudice of his case.’” 

Id. (quoting State v. Johnson, 145 N.H. 647, 648 (2000)).  

A sentencing court must consider “whether the sentence will meet 

the traditional goals of sentencing, namely, punishment, deterrence, and 

rehabilitation.” State v. Willey, 163 N.H. 532, 541 (2012); see also State v. 

Surrrell, 171 N.H. 82, 85 (2018) (“The legislature has vested in the trial 

court the power to adapt sentencing to best meet the constitutional 

objectives of punishment, rehabilitation and deterrence—within these 

parameters, the judge has broad discretion to assign different sentences, 

suspend sentence, or grant probation.”) (Internal quotation marks and 

citation omitted)). This Court will consider whether the record “establishes 

an objective basis sufficient to sustain the discretionary judgment made.” 
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State v. McGinty, No. 2015-00009, 2015 WL 11071112, *1 (N.H. Nov. 18, 

2015) (unpublished) (citing State v. Lambert, 147 N.H. 295, 296 (2001)).  

The United States Supreme Court in Miller v. Alabama, 567 U.S. 

460 (2012), held that the Eighth Amendment to the United States 

Constitution did not permit “a sentencing scheme that mandate[d] life in 

prison without possibility of parole for juvenile offenders.” Miller, 567 U.S. 

at 479. In Montgomery v. Louisiana, 136 S.Ct. 718, 736 (2016), the Court 

made the Miller ruling retroactive. Both cases noted that a juvenile offender 

was, in significant ways, different from an adult offender and, therefore, 

may be less culpable. Miller, 567 U.S. at 471-72; Montgomery, 136 S.Ct. at 

736 (“[C]hildren are constitutionally different from adults in their level of 

culpability”); see also Graham v. Florida, 560 U.S. 48, 69 (2010) (“It 

follows that, when compared to an adult murderer, a juvenile offender who 

did not kill or intend to kill has a twice diminished moral culpability. The 

age of the offender and the nature of the crime each bear on the analysis.”).   

The Miller court relied on “children’s diminished culpability and 

heightened capacity for change.” It concluded that “sentencing juveniles to 

this harshest possible penalty [i.e., life without parole] [would] be 

uncommon.” Miller, 567 U.S. at 479. Courts, therefore, should distinguish 

between “the juvenile offender whose crime reflects unfortunate yet 

transient immaturity, and the rare juvenile offender whose crime reflects 

irreparable corruption.” Id. at 479-80.  

Although Montgomery also addressed the concept of “irreparable 

corruption,” it did not suggest that, absent proof of irreparable corruption, a 

juvenile must be released early enough to live a fulfilling life. See DB 25. 

Nor did Montgomery specify the age by which release was required in order 
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to live a fulfilling life. To the contrary, the Montgomery court simply stated 

that the defendant should be allowed to show that he was not irreparably 

corrupt and that his “hope for some years of life outside prison walls must 

be restored.” Montgomery, 136 S.Ct. at 735-36 (emphasis added).  

The defendant’s repeated suggestion that he is entitled to be eligible 

for release so that his life will be meaningful is simply without legal 

support. See, e.g., DB 24 (release at “an advanced age” can only expect 

release will be “a hard struggle for subsistence followed, within a few 

years, by death”), DB 27 (“release at an age where he could still earn, by an 

honorable life, a meaningful measure of reconciliation”), DB 31 (“release at 

an age where there remains a chance of fulfillment”). But this is simply not 

what either Miller or Montgomery promises.  

 Further, the defendant addresses the seriousness of his offense 

almost in passing. DB 9. But the seriousness of the offense was very much 

on the mind of the resentencing court. When the court imposed the sentence 

of 45 years to life in prison, it cited several factors, including the 

forbearance of the police officer who it found would have been justified in 

shooting the defendant. The court noted that it could not resentence the 

defendant for assaulting the officer but said that it would have imposed a 

“heavier sentence” for that act. T 359. The court said that it would have 

imposed consecutive sentences for the Powers assault and the assault on 

Officer MacLeod. T 359. In making these observations, the court clearly 

weighed the serious of the offenses against the mitigating factors, including 

the defendant’s efforts at rehabilitation. T 363-64.    

 The resentencing court concluded that the Miller factors did not 

apply because a 45-year to life sentence was not a de facto life sentence, 
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AD54. Although the defense contended that the CDC tables were not good 

measures of life expectancy, the court found that the CDC tables were 

“authoritative on the issue of life expectancy.” AD53. The court noted that 

other courts had relied on them. AD53. The court rejected the contention 

that incarceration would reduce the defendant’s life expectancy from 38 

additional years (using the CDC tables) to only seven additional years 

(using a document prepared by the ACLU). AD54. In doing so, it acted 

within its discretion.  

 Notably, the defense presented no evidence that would have called 

these conclusions into question. Aside from the Michigan ACLU study on 

prisoners in the Michigan prisons, the defendant offered no conflicting 

evidence about life expectancy. Although the appendix to the memorandum 

included letters from friends and family and both experts’ reports in its 

sentencing memorandum appendix, it offered nothing to contradict the 

conclusion that the defendant was in reasonably good health and could 

expect to live to an age that would be consistent with the CDC tables.  

 The court’s findings are fully supported by the sentencing 

memoranda filed by both parties and the testimony presented at the hearing. 

The findings are, therefore, entitled to deference from this Court as is the 

sentence. Lambert, 147 N.H. at 296.  

 The defendant notes that, after the Miller and Montgomery cases 

were decided, a number of states enacted legislation setting parole 

eligibility for juveniles who commit homicide at any point between 15 and 

30 years. DB 28-29 n.2. Setting aside the wisdom of this approach for the 

moment, these statutes only apply to defendants who have committed a 

single homicide.  See, e.g., Ariz. Rev. Stat. §13-751(A)(2) (“If the 



26 

 

defendant is sentenced to life, the defendant shall not be released on any 

basis until the completion of the service of twenty-five calendar years if the 

murdered person was fifteen or more years of age and thirty-five years if 

the murdered person was under fifteen years of age or was an unborn 

child.”) (emphasis added); A.C.A. § 5-10-101(a)(1)(B) (“In the course of 

and in furtherance of the felony or in immediate flight from the felony, the 

person or an accomplice causes the death of a person…”) (emphasis 

added); 11 Del. C. 4204A (“any offender sentenced to a term of 

incarceration for murder first degree when said offense was committed 

prior to the offender’s eighteenth birthday…) (emphasis added). See also 

N.J.S.A. §2C:11-3a(3) (“any person causes the death of a person”) 

(emphasis added); N.J.S.A. §2C:11-3b(1) (“Murder is a crime of the first 

degree…”) (emphasis added). The statutes do not offer the same lenity to a 

juvenile who is guilty of several violent crimes in addition to first-degree 

murder and crimes committed against multiple victims in separate episodes.  

 And the statutes do not promise release, only the possibility of 

release upon a hearing. Indeed, in Florida, a consideration in eligibility for 

release is whether the defendant was “a relatively minor participant in the 

criminal offense or acted under extreme duress or the domination of another 

person.” Fla. Stat. Ann. §921.1402(6)(d). Under the Florida statute, the 

defendant, who was not a “relatively minor participant” in these crimes, 

would not expect release after 35 years.     

 In addition, New Hampshire has not adopted legislation of this 

nature and this Court will generally decline to “undertake the extraordinary 

step of creating legislation where none exists.” In re Blanchflower, 150 

N.H. 226, 229 (2003) (“[M]atters of public policy are reserved for the 
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legislature.”) (internal quotation marks and citation omitted). Moreover, the 

United States Supreme Court did not set an eligibility deadline in either 

Miller or Montgomery. The trial court, therefore, acted within its discretion 

when it decided that for his involvement in first-degree murder, first-degree 

assault, attempted first-degree assault, and robbery, the defendant should 

not be eligible for parole before age 62. T 360. 
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II. THE COURT USED THE APPROPRIATE ACTUARIAL 
TABLES.  

 
 The defendant also contends that the resentencing court erred in 

calculating life expectancy. He criticizes the court’s use of a life-

expectancy based approach. DB 35-36. He points out, for example, that 

because women live longer than men, a life-expectancy approach could 

penalize a person simply based on gender. DB 35-36. He points out that the 

approach cannot “discern the mostly unknown and unknowable future 

medical conditions” of a juvenile convicted of murder. DB 36.   

 There are four problems with this contention. First, the issue of life 

expectancy was raised in the defendant’s October 23, 2017 memorandum. 

DA 24. This is tantamount to criticizing the court for making an error after 

inviting the court to make it. See State v. Goodale, 144 N.H. 224, 227 

(1999) (“Under the ‘invited error” doctrine, a party may not avail himself of 

error into which he has led the trial court, intentionally or unintentionally.”) 

(internal quotation marks, bracket, and citation omitted)).  

 Of course, the defense had no alternative to raise the claim because it 

wanted the resentencing court to apply the Miller factors and to impose a 

sentence 16½ years shorter than that recommended by the State. But to 

criticize the court for listening to the argument raised by the defense and 

then countered by the State, DA 31-35, is simply ill placed.  

 Second, to the extent that the argument raises disparity in life 

expectancies between races, DB 35-36, no evidence was presented to the 

trial court that suggests that the defendant’s life expectancy is shorter than 

what was reflected on the CDC tables.  
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 Third, the argument ignores the sentencing court’s discretion in 

relying on information to guide the imposition of sentence. State v. 

Kimball, 140 N.H. 150, 151 (1995) (“A trial court has broad discretion ‘in 

choosing the sources and types of evidence on which to rely in imposing 

sentence.’”) (Citation omitted)); see also Trammell v. State, 62 So.2d 424, 

431 (Miss. 2011) (“[T]he trial court's imposition of a sentence is proper 

where the trial court takes into consideration the defendant's life expectancy 

and all the relevant facts necessary to fix a sentence for a definite term of 

years reasonably expected to be less than life.”) (internal quotation marks 

and citation omitted)).   

 Fourth, the defendant does not provide an alternative means for 

determining what a de facto life sentence actually would have been in this 

case. He relies on a California Supreme Court opinion that criticizes the use 

of the CDC tables. DB 34-35 (citing People v. Contreras, 411 P.3d 445 

(Cal. 2018)). Setting aside the fact that neither defendant in Contreras was 

charged with, or convicted of, first-degree murder, id. at 446, the reliance 

on this case is misplaced.  

 The defendants in Contreras apparently did not raise the issue of an 

actuarial computation of life expectancy, or at least presented no evidence 

that conflicted with the prosecution’s evidence. Id. at 451 (“At sentencing, 

the prosecution introduced evidence of statistical life expectancies, and 

neither defendant presented evidence demonstrating shorter life expectancy 

in prison.”).  

 Moreover, both of the sentences imposed in Contreras – 50 and 58 

years - exceeded that imposed by the resentencing court in this case. Id. at 
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446. Indeed, the second offender would not have been eligible for release 

until he was 74 years old. Id.  

  As a matter of persuasive authority, Contreras is impossible to 

apply here because the California Supreme Court only addressed the use of 

the CDC tables, but did not explain what other factors were before the 

sentencing court. As noted above, reliance on the CDC table was but one 

factor considered by the resentencing court.  

 Finally, although Contreras was decided after the resentencing in 

this case, it is clear from the resentencing court’s order that it considered 

the weaknesses in the tables and turned to other jurisdictions for help in 

determining the most reliable source of information. AD53. Recognizing 

the weaknesses in the data, the court concluded that the CDC data was “the 

most reliable alternative presented.” AD53. In contrast, there is no 

indication that the trial court in Contreras weighed the strengths and 

weaknesses of the data presented by the State. Id. at 451 (“The record in 

this case contains no findings by the trial court on these matters.”).  

 As noted earlier, the defense provided the resentencing court with no 

information that might have caused the court to question the accuracy of the 

CDC table as applied to him. It simply asserted that a sentence of 35 years 

would not be a de facto life sentence, but the State’s proposed 51-year 

sentence would be. In the absence of any conflicting information, the trial 

court properly considered the CDC tables to resolve the issue that the 

defendant had raised.    

 It might be another matter if the resentencing court had limited the 

parties in their presentation of evidence or had declined to consider an 

argument raised by the defense. But it did not do so. Cf. State v. Highs, 194 
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A.3d 1181, 1189 (Vt. 2018) (noting that the sentencing court “made no 

explicit refusal to consider any relevant mitigating factors” in affirming the 

sentence imposed). Further, the court’s use of the CDC table was but one 

source of information used in imposing sentence. It heard from the 

defendant’s family, as well as those people who had suffered from his 

crimes. It heard the testimony of two defense experts. And the court 

listened to both the defendant’s accomplishments and the misdeeds during 

his incarceration. From the court’s remarks at sentencing, it was clear that 

the court followed New Hampshire law by considering many factors in 

reaching its sentencing decision.   

 In short, the defendant has not shown that the trial court’s imposition 

of sentence was an unsustainable exercise of discretion. This Court should 

affirm its decision.  
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CONCLUSION 

For the foregoing reasons, the State respectfully requests that this 

Honorable Court affirm the judgment below.  

The State requests a 15-minute oral argument. 
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