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QUESTIONS PRESENTED

1. Whether the court correctly found a constitutional violation, where 

the police drafted, applied for, obtained and executed a warrant that 

commanded them to search for firearms despite the absence of probable cause 

to believe that any firearms were on the premises. 

2. Whether the court correctly concluded that New Hampshire’s 

“Armed Career Criminals” statute does not unambiguously apply to individuals 

with convictions arising from only one or two episodes of criminal activity.
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STATEMENT OF THE CASE 

In January 2017, the State obtained from a Carroll County grand jury 

three indictments alleging that Folds was a felon in possession and two 

indictments alleging that he was an “Armed Career Criminal,” all based on the 

same gun. SB Sy. Bd.* A1, A5, A7, A9, A13. The State additionally obtained 

two indictments alleging the sale of heroin, one indictment alleging possession 

of heroin with intent to sell, and one indictment alleging falsifying physical 

evidence. SB Sy. Bd. A3, A11, A15, A17. The court (Ignatius, J.) dismissed the 

two “Career Criminal” indictments and suppressed evidence of the gun, SB Att. 

A1, and the State appealed both rulings, NOA 3.  

  

                                                           
* Citations to the record are as follows: 

“A” refers to the appendix to this brief; 

“H” refers to the motion hearing held on September 13, 2017; 

“NOA” refers to the State’s Notice of Appeal; 
“SB” refers to the State’s brief; 

“SB Att. A” refers to the appendix attached to the State’s brief 

“SB Sy. Bd. A” refers to the State’s separately-bound appendix. 
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STATEMENT OF THE FACTS 

On October 7, 2016, Suzanne Scott, a Sergeant with the 

Attorney General’s Drug Task Force, drafted and applied for a warrant to 

search Jonathan Folds’s Bartlett apartment and car. H 33–34, SB Sy. Bd.  

A88–A100. In her affidavit, Scott asserted that, in September 2016, an 

informant alleged that Folds regularly sold heroin from his apartment. SB Sy. 

Bd. A90. Scott also asserted that the informant later conducted two controlled 

buys of heroin from Folds at his apartment. SB Sy. Bd. A91–A94. 

Scott had no knowledge of any firearms connected to Folds or his 

apartment. H 44, 48, 61, 67. She specifically asked the informant whether he 

had seen any firearms and he said, “No.” H 48. Her affidavit did not mention 

anything about firearms. SB Sy. Bd. A89–A97. She nevertheless requested 

authorization to search not only for drugs and related items, but for firearms 

as well. SB Sy. Bd. A99–A100. At the hearing on the motion to suppress, she 

testified, “I have always asked for firearms to be included in the items that we 

are searching for.” H 47–48. On the same day Scott applied for the warrant, 

James Patten, a Justice of the Third Circuit Court, granted Scott’s request and 

issued a warrant “command[ing]” the police to search Fold’s apartment and car 

for, among other items, “firearms.” SB Sy. Bd. A100. 

The police executed the search warrant four days later, on October 11, 

2016. H 51, 71. Scott was assigned to secure the perimeter of Folds’s 

apartment and was not part of the search team. H 51–52. Among the officers 

who were part of the search team was Nicholas Blodgett, a Sergeant with the 
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Drug Task Force. H 69–71. Blodgett testified that his role was “to search 

everything we can for anything listed in the search warrant.” H 71–72. 

Police started searching Folds’s apartment at 11:51 a.m. H 94. Forty-

one minutes into the search, Blodgett moved some items from in front of a 

closet door. H 92. Blodgett then opened the door to the closet. H 92. Blodgett 

then removed a box from the closet and opened it. H 91–92. Inside, he saw 

Christmas decorations and a tightly-rolled t-shirt. H 92. Blodgett removed the 

t-shirt and unfurled it. H 92. When he did, a gun fell to the floor. H 92. The 

police knew that Folds had felony convictions that prohibited him from owning 

or possessing a firearm. SB Sy. Bd. A91; RSA 159:3. They photographed the 

gun and seized it. H 92–93.  
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SUMMARY OF THE ARGUMENT 

1. The State and Federal Constitutions prohibit warrants that 

authorize the police to search for items for which the affidavit does not 

establish probable cause. Here, the police drafted, applied for, obtained and 

executed a search warrant that commanded them to search for, among other 

things, firearms. The affidavit did not establish probable cause to search for 

firearms. The police executed this warrant by, among other things, unfurling a 

t-shirt. Thus, the court correctly found that, by doing so, the police violated 

the constitution. 

2. Statutory language is ambiguous if it is subject to more than one 

reasonable interpretation. Here, it is reasonable to interpret New Hampshire’s 

“Armed Career Criminals” statute to require felony convictions from at least 

three episodes. Nothing in the statute indicates that the legislature intended it 

to apply to individuals with convictions arising from only one or two episodes of 

criminal activity, and such an interpretation would lead to absurd and unjust 

results. The statute is similar to others that this Court has found ambiguous 

on this issue. It is also similar to the federal “Armed Career Criminal” statute, 

as originally enacted, which the United States and federal courts found 

ambiguous on this issue. Thus, the court here correctly concluded that 

New Hampshire’s “Armed Career Criminals” statute does not unambiguously 

apply to individuals with convictions arising from only one or two episodes. 
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I. THE COURT CORRECTLY FOUND A CONSTITUTIONAL VIOLATION 
BECAUSE THE POLICE DRAFTED, APPLIED FOR, OBTAINED AND 

EXECUTED A WARRANT THAT COMMANDED THEM TO SEARCH FOR 
FIREARMS DESPITE THE ABSENCE OF PROBABLE CAUSE TO 

BELIEVE THAT ANY FIREARMS WERE ON THE PREMISES. 

Folds moved to suppress the firearm, citing both Part I, Article 19 of the 

New Hampshire Constitution and the Fourth and Fourteenth Amendments to 

the United States Constitution. SB Sy. Bd. A81. He argued that Scott’s 

affidavit failed to establish probable cause to believe that there were any 

firearms on the premises. SB Sy. Bd. A84–A85. Thus, he argued, the search 

and seizure of the firearm was unconstitutional. SB Sy. Bd. A85. 

The State objected. SB A103. It argued that there was no constitutional 

violation. SB Sy. Bd. A105–A109. The State conceded that Scott’s affidavit 

failed to establish probable cause to believe that there were any firearms on the 

premises. H 46–47. It argued, however, that the firearm “was validly observed 

and seized under the plain view exception to the warrant requirement.” SB Sy. 

Bd. A105. The State asserted that “the search of [Folds’s] residence was 

lawful,” that the discovery of the firearm was “inadvertent,” and that, after the 

gun fell to the floor, its “incriminating nature . . . was immediately apparent.” 

SB Sy. Bd. A105. 

The court, relying on Part I, Article 19 of the New Hampshire 

Constitution, granted Folds’s motion to suppress. SB Att. A18–A22. It noted 

that, although “a warrant to search . . . for drugs was appropriate,” SB Att. 

A20, “there was no probable cause for firearms to be included in the search 

warrant.” SB Att. A21. It also noted that, before Blodgett unfurled the t-shirt, 
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“he could not identify what was in the t-shirt. . ., and . . . nothing stood out to 

him as to indicate there was even something inside.” SB Att. A21. Thus, the 

court found, the “readily apparent” requirement of the plain view exception was 

not satisfied. SB Att. A21. The court concluded that Blodgett violated the 

constitution by unfurling the t-shirt and thus that “the firearm [was] obtained 

as a result of an illegal search and seizure.” SB Att. A22. 

The State moved for reconsideration. SB Sy. Bd. A123. The State argued 

that, even though there was no probable cause to search for firearms, “the 

police were authorized to search locations within the defendant’s residence 

where all of the items listed in the search warrant could be found.” SB Sy. Bd. 

A126. Thus, the State argued, “Blodgett had the authority to search the 

tightly-rolled T-shirt by unrolling it.” SB Sy. Bd. A128. The State clarified that 

its “plain view” argument applied only to Blodgett’s subsequent seizure of the 

gun, not to his unfurling of the t-shirt. SB Sy. Bd. A128. It reiterated its 

position that there was no constitutional violation, asserting that Blodgett 

“properly and lawfully searched the T-shirt” and that he “did not engage in any 

police misconduct.” SB Sy. Bd. A129. The court denied the State’s motion to 

reconsider, finding that there was “no material issue of law or fact that the 

Court has misconstrued or overlooked.” SB Att. A24. The court correctly 

granted Folds’s motion to suppress and correctly denied the State’s motion to 

reconsider. 

When a search warrant is challenged, the trial court determines whether 

the affidavit establishes a substantial basis for the magistrate’s probable cause 
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determination. State v. Norman, ___ N.H. ___ (July 6, 2018). This Court 

accepts the trial court’s factual findings unless they lack support in the record 

or are clearly erroneous and reviews its legal conclusions de novo. State v. 

Brown, ___ N.H. ___ (July 3, 2018). 

In any motion to suppress, there are two possible issues: (a) whether 

there was a constitutional or statutory violation, and (b) if so, whether evidence 

should be suppressed as a remedy1 for that violation. Here, the only2 issue is 

whether there was a constitutional violation. For the reasons that follow, the 

court correctly found that there was. 

                                                           
1 As noted below, “it violates Part I, Article 19 for an officer to conduct a search under authority 
of a constitutionally defective warrant.” State v. Schulz, 164 N.H. 217, 223 (2012). If the 

warrant is only partially-defective, however, the exclusionary rule may not require the 

suppression of all evidence found and seized during its execution. Under the “severance” 

doctrine, an exception to the exclusionary rule adopted in State v. Tucker, 133 N.H. 204,  

205–10 (1990), some evidence discovered during the execution of a partially-defective warrant 

may still be admissible. The severance doctrine does not apply “under all circumstances,” Aday 
v. Superior Court of Alameda Cty., 362 P.2d 47, 52 (1961); its application “depend[s] to some 

extent upon the facts of each case,” 2 Wayne R. LaFave, Search and Seizure: A Treatise on the 

Fourth Amendment § 4.6(f), at 816 (5th ed. 2012). Where, as here, the police discover and seize 

an “object[] for which probable cause was not shown in the affidavit . . . a more careful inquiry 

into the circumstances is required.” Id. at 816–17; cf. Murray v. United States, 487 U.S. 533, 
542-44 (1988) (setting forth specific factual findings necessary to satisfy the “independent 

source” exception to the exclusionary rule). 
2 The severance doctrine is not at issue in this appeal for three reasons. First, the State did not 

invoke the doctrine below. Thus, Folds had no reason to develop the factual record with 

respect to the doctrine, and the trial court had no opportunity to conduct the careful inquiry it 

would have required. See Thorndike v. Thorndike, 154 N.H. 443, 447 (2006) (“It is a long-
standing rule that parties may not have judicial review of matters not raised in the forum of 

trial.”). Second, the issue raised in the State’s notice of appeal is only whether there was a 

constitutional violation, not whether, if there was a constitutional violation, the severance 

doctrine should apply. See NOA 3 (“Whether an officer could properly search a rolled-up T-

shirt and then seize a firearm that fell out of it . . . ”); Halifax-American Energy Co. v. Provider 
Power, LLC, 170 N.H. 569, 574 (2018) (“An argument that is not raised in a party’s notice of 

appeal is not preserved for appellate review.”). Third, the State does not argue the doctrine in 

its opening brief. Vention Med. Advanced Components, Inc. v. Pappas, ___ N.H. ___ (June 8, 

2018) (declining to address appellant’s argument first raised in reply brief); Appeal of Mullen, 

169 N.H. 392, 404 (2016) (declining to address appellant’s argument first raised at oral 

argument); State v. Canelo, 139 N.H. 376, 383 (1995) (in State’s appeal from grant of 
defendant’s motion to suppress, declining to consider whether, even “if the anticipatory portion 

of the affidavit is redacted, the remaining information as a matter of law supports a finding of 

probable cause,” because State did not present that argument on appeal). 
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Part I, Article 19 of the New Hampshire Constitution prohibits “all 

warrants to search suspected places . . . if the cause or foundation of them be 

not previously supported by oath or affirmation.” Additionally, all warrants 

must “be . . . accompanied with a special designation of the . . . objects of 

search . . . or seizure.” “Part I, Article 19 of [the New Hampshire] Constitution 

provides at least as much protection as the Federal Constitution.” State v. 

Leiper, 145 N.H. 233, 234 (2000). Under the Fourth Amendment to the 

United States Constitution, “no Warrants shall issue, but upon probable cause, 

supported by Oath or affirmation, and particularly describing the . . . things to 

be seized.” “[P]art I, [A]rticle 19 prohibit[s] . . . the issuance of warrants without 

probable cause.” State v. Schulz, 164 N.H. 217, 223 (2012); see also State v. 

Kellenbeck, 124 N.H. 760, 766 (1984) (“[T]he warrant and the search conducted 

pursuant to that warrant were invalid”). 

Here, the police drafted, applied for, obtained and executed a search 

warrant that commanded them to search for, among other things, firearms. 

Although the State agrees with the trial court’s conclusion that Scott’s affidavit 

failed to establish probable cause to search for firearms, it continues to 

maintain that the police “did not violate the constitution,” SB 14. 

The assumption underlying the State’s argument is that it is 

constitutional for the police to draft, apply for, obtain and execute a warrant 

that commands them to search for objects for which there is no probable 

cause, as long as the warrant also commands them to search for some other 

objects for which there is probable cause. This assumption is mistaken. “[I]t 
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violates Part I, Article 19 for an officer to conduct a search under authority of a 

constitutionally defective warrant.” Schulz, 164 N.H. at 223. Thus, it is 

unconstitutional for a magistrate to issue a search warrant commanding the 

police to search for objects for which there is no probable cause — and for the 

police to execute such a warrant — regardless of whether the warrant also 

commands them to search for some other objects for which there is probable 

cause. 

The warrant here commanded the police to search for objects — firearms 

— for which there was no probable cause. The police executed that warrant by, 

among other things, unfurling the t-shirt. Thus, the court correctly ruled that 

unfurling the t-shirt violated the constitution.  



11 

 

II. THE COURT CORRECTLY CONCLUDED THAT NEW HAMPSHIRE’S 
“ARMED CAREER CRIMINALS” STATUTE DOES NOT UNAMBIGUOUSLY 

APPLY TO INDIVIDUALS WITH CONVICTIONS ARISING FROM ONLY 
ONE OR TWO EPISODES OF CRIMINAL ACTIVITY.  

RSA 159:3-a, entitled “Armed Career Criminals,” applies to a person 

“who has been convicted of any combination of 3 or more felonies in this state 

or any other state under homicide, assault, sexual assault, arson, burglary, 

robbery, extortion, child sexual abuse images, or controlled drug laws.” 

RSA 159:3-a, I. The statute provides for a mandatory minimum sentence of ten 

years, and a maximum sentence of 40 years, if such a “Career Criminal” is 

convicted of owning or possessing a firearm. RSA 159:3-a. 

Here, two indictments alleged that Folds was a “Career Criminal” 

because he had been convicted of burglary, based on one incident, and had 

been convicted of three felony drug offenses, based on a second incident. SB 

Sy. Bd. A7, A9 (pending indictments), A32, A37, A41, A45 (prior indictments 

resulting in conviction). One indictment alleged that Folds possessed the 

firearm found in his apartment, SB Sy. Bd. A7, and the other alleged that he 

owned it, SB Sy. Bd. A9. 

Folds moved to dismiss the two “Armed Career Criminals” indictments, 

citing Part I, Article 15 of the New Hampshire Constitution. SB Sy. Bd. A20. 

Folds argued that, as alleged in the indictments, his “prior felony offenses 

[we]re insufficient as a matter of law to satisfy the elements of” the statute. SB 

Sy. Bd. A22. He argued that the statute was ambiguous, but that legislative 

history demonstrated that that the statute required convictions arising from “at 
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least three separate criminal episodes.” SB Sy. Bd. A22. He noted that his 

convictions arose from just two episodes. SB Sy. Bd. A22.  

Folds argued that the “Armed Career Criminal” statute was analogous to 

the statute this Court construed in State v. Gordon, 148 N.H. 710 (2002). SB 

Sy. Bd. A22–A24. Folds also argued that New Hampshire’s “Armed Career 

Criminals” statute was analogous to the federal “Armed Career Criminal” 

statute. SB Sy. Bd. A25–A28. 

The State objected. SB Sy. Bd. A69. The State particularly emphasized 

the words “any combination,” and argued that those words distinguished New 

Hampshire’s “Armed Career Criminal” statute from the statutes Folds cited. SB 

Sy. Bd. A73–A74; H 19–21. The State instead analogized New Hampshire’s 

“Armed Career Criminal” statute to Michigan’s “habitual offender” statute. SB 

SY Bd. A71–A73. 

The State did not argue that, if New Hampshire’s “Armed Career 

Criminals” statute was ambiguous, the legislative history supported its 

interpretation. Nor did the State dispute that Folds’s prior felony convictions 

arose from just two episodes. 

The court granted Folds’s motion. SB Att. A17–A18. It found that 

New Hampshire’s “Armed Career Criminals” statute was ambiguous on this 

issue. SB Att. A16. “After review[ing] . . . the statutory language, case law and 

legislative history, the court determine[d] that [New Hampshire’s “Armed Career 

Criminals” statute] require[d] three separate criminal episodes.” SB Att.  

A17–A18. Otherwise, the court noted, “a prosecutor could easily seek three or 
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more felonies from a single episode and thus meet the threshold for an armed 

career criminal charge — a result that is both absurd, unjust, and not in 

keeping with the overarching goals of the justice system.” SB Att. A17. 

New Hampshire’s “Armed Career Criminals” statute, the court concluded, “was 

intended to punish career criminals, or recidivists, . . . not to punish the 

individuals who are convicted of multiple offenses resulting from a single 

criminal transaction.” SB Att. A17. 

The State moved for reconsideration, arguing that “the [c]ourt mistakenly 

found ambiguity in the statutory text.” SB Sy. Bd. A133. The court denied the 

State’s motion. SB Att. A25. 

On appeal, the State challenges only the court’s conclusion that 

New Hampshire’s “Armed Career Criminals” statute is ambiguous on this issue. 

The State does not challenge the court’s conclusion that the legislative history 

indicates that the statute is intended to apply only to individuals with felony 

convictions arising from at least three episodes. The court correctly ruled that 

the statute does not unambiguously apply to individuals with convictions 

arising from only one or two episodes. 

Part I, Article 15 of the New Hampshire Constitution provides, “No 

subject shall be held to answer for any crime, or offense, until the same is fully 

and plainly, substantially and formally, described to him.” An indictment 

must, on its face, allege an offense. State v. Cheney, 165 N.H. 677, 679 (2013). 

“In matters of statutory interpretation, [this Court is] the final arbiter[] of 

the legislature’s intent as expressed in the words of the statute considered as a 
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whole.” Bedford Sch. Dist. v. State, ___ N.H. ___ (Aug. 17, 2018). It “first look[s] 

to the language of the statute itself and, if possible, construe[s] that language 

according to its plain and ordinary meaning.” State v. Surrell, ___ N.H. ___ 

(June 22, 2018). It “construe[s] all parts of a statute together to effectuate its 

overall purpose and to avoid an absurd or unjust result.” Polonsky v. Town of 

Bedford, ___ N.H. ___ (June 28, 2018). It “construe[s] provisions of the Criminal 

Code according to the fair import of their terms and to promote justice.” State 

v. Hanes, ___ N.H. ___ (July 18, 2018). Issues of statutory interpretation are 

reviewed de novo. In re McAndrews & Woodson, ___ N.H. ___ (Aug. 10, 2018). 

If statutory language is ambiguous, this Court “look[s] to the statute’s 

legislative history to determine the phrase’s meaning.” Cady v. Town of 

Deerfield, 169 N.H. 575, 578 (2017). Statutory language is ambiguous if it is 

“subject to more than one reasonable interpretation.” Id. 

It is reasonable to interpret New Hampshire “Armed Career Criminals” 

statute to require felony convictions from at least three episodes. This is 

particularly true when the statutory language, “convicted of any combination of 

3 or more felonies,” is considered in the context of the entire statutory scheme 

and construed to promote justice and avoid an unjust result. 

It is generally not a crime for New Hampshire citizens to own or possess 

firearms. RSA 159:3, however, entitled “Convicted Felons,” prohibits anyone 

convicted of “[a] felony against the person or property of another” or a 

controlled-drug felony from owning or possessing firearms, among other things. 
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The offense is a class B felony, punishable by up to seven years in prison, but 

there is no mandatory minimum sentence. 

Codified immediately after the “Convicted Felons” statute is RSA 159:3-a, 

entitled “Armed Career Criminals.” The statute applies to individuals “who 

ha[ve] been convicted of any combination of 3 or more felonies in this state or 

any other state under homicide, assault, sexual assault, arson, burglary, 

robbery, extortion, child sexual abuse images, or controlled drug laws.” 

RSA 159:3-a. Anyone whose convictions qualify under the “Armed Career 

Criminals” statute would also be covered by the “Convicted Felons” statute, 

since the categories of felonies set forth in the “Armed Career Criminals” 

statute all qualify under the “Convicted Felons” statute as well. Thus, anyone 

covered by the “Armed Career Criminals” statute is already prohibited from 

owning or possessing firearms under the “Convicted Felons” statute. 

The main import of the “Armed Career Criminals” statute is to provide for 

much greater penalties for possession or ownership of a firearm than are 

authorized by the “Convicted Felons” statute. A person convicted under the 

“Armed Career Criminals” statute faces a maximum sentence of forty years, 

over five times higher than the maximum sentence under the “Convicted 

Felons” statute. Such a person also faces a mandatory minimum sentence of 

ten years, which is higher than the maximum sentence under the “Convicted 

Felons” statute. 

In light of the much greater penalties provided in the “Armed Career 

Criminals” statute than in the “Convicted Felons” statute, it is reasonable to 
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interpret the “Armed Career Criminals” statute as requiring a meaningful 

record of convictions beyond that required by “Convicted Felons” statute, and 

thus to interpret the phrase “convicted of any combination of 3 or more 

felonies” as requiring felony convictions arising from at least three episodes. 

Otherwise, a person previously convicted of three counts of possession of 

heroin because he possessed the drug in three small baggies would face 

substantially higher penalties for possession of a firearm than would an 

otherwise identically situated person who was convicted of just one count of 

possession of heroin because he possessed the drug in just one baggie. 

Because New Hampshire’s “Armed Career Criminals” statute provides a 

greater sentence for a subset of offenders based on their criminal history, for 

conduct that is otherwise prohibited by the “Convicted Felons” statute, it 

operates, in effect, as a sentence enhancement. In State v. Gordon, 148 N.H. 

710 (2002), this Court construed RSA 632-A:10-a, III, which provided an 

enhanced sentence of life without parole for aggravated felonious sexual 

assault (“AFSA”) if the individual “has been previously convicted of 2 or more 

[AFSA] offenses.” Id. at 713. The issue was whether this language “should be 

construed . . . to mean literally any two convictions regardless of whether they 

were committed simultaneously during a single spasm of criminal activity, or 

whether the phrase references the number of prior occasions on which a 

defendant has engaged in and been convicted of [AFSA].” Id. at 714 (quotation 

marks omitted). This Court noted that, “[a]mong other jurisdictions, there is a 

split of authority on this issue, the resolution of which often depends on the 
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language of the particular statute under consideration and the court's opinion 

of what purpose such a statute is intended to serve.” Id. (quotation marks 

omitted). 

This Court concluded that the statute was ambiguous. Id. After 

examining the statute’s legislative history, this Court concluded that the 

statute was not “intended to apply to individuals who happen to acquire three 

convictions as a result of a single criminal episode.” Id. at 715. In State v. 

Melvin, 150 N.H. 134, 136 (2003), this Court reaffirmed “the ‘single criminal 

episode test’” adopted in Gordon, noting that “[m]ost courts” had adopted that 

test. Id. at 136–37. 

In State v. McKeown, 159 N.H. 434 (2009), this Court construed a 

statute that increased the sexual offender registration obligation from ten years 

to life if the individual was “required to register as a result of a violation of 

more than one [sexual] offense.” Id. at 436. In holding that the provision 

required convictions arising from more than one criminal episode, this Court 

“observe[d] . . . that the State’s interpretation could lead to unjust results, 

giving prosecutors nearly unfettered discretion to impose the lifetime 

registration requirement by charging a defendant with multiple offenses for 

multiple touches of the same victim in a single criminal episode.” Id. at 437. 

Here, similarly, the State’s interpretation of New Hampshire’s “Armed Career 

Criminals” statute would encourage prosecutors, in a wide variety of cases, to 

bring multiple felony charges based on a single episode in order to qualify the 
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defendant as a “Career Criminal” subject to a mandatory minimum ten-year 

sentence if he is ever convicted of owning or possessing a firearm. 

New Hampshire’s “Armed Career Criminals” statute is also analogous to 

the Federal Armed Career Criminal Act. As originally enacted in 1984, that 

statute increased the sentence for possession of a firearm by a convicted felon 

— from a maximum of two years to a mandatory minimum of fifteen years — if 

the defendant “had three previous [felony] convictions . . . for robbery or 

burglary, or both.” United States v. Petty, 798 F.2d 1157, 1159 (8th Cir. 1986). 

In Petty, the defendant had one robbery conviction from Missouri and, in 

New York, he “was convicted in a single indictment of six counts of robbery 

stemming from an incident during which he robbed six different people in a 

restaurant simultaneously.” Id. at 1159–60. The trial court counted these as 

six convictions under the Armed Career Criminal Act and imposed the 

enhanced sentence. Id. at 1159. The Eighth Circuit affirmed. Id. at 1160. The 

defendant filed a petition for certiorari in the U.S. Supreme Court. Petty v. 

United States, 481 U.S. 1034 (1987). 

In response to the petition, the United States conceded error. Brief for 

the United States at 4, Petty, 481 U.S. 1034 (1987) (No. 86-6263) (reprinted at 

A4). “The statutory language,” the United States determined, “is ambiguous.” 

Id. at 5 (A5). “After further consideration of the issue, including a close 

examination of the language, purpose, and legislative history of the statute,” 

the United States concluded that Congress did not intend “to count previous 

convictions on multiple felony counts arising from a single criminal episode as 
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multiple ‘previous convictions.’” Id. at 5, 7 (A5, A7). The Court granted 

certiorari, vacated the judgment and remanded. Petty, 481 U.S. at 1034–35.  

On remand, the Eighth Circuit “carefully considered the Supreme Court’s 

order[ and] the brief of the [United States]” and vacated the enhanced sentence. 

United States v. Petty, 828 F.2d 2, 3 (8th Cir. 1987). Thereafter, it became 

“fairly well-established in other circuits that [the Federal Armed Career 

Criminal Act’s] reference to ‘convictions’ pertains to single ‘episodes’ of 

felonious criminal activity that are distinct in time.” United States v. Towne, 

870 F.2d 880, 889–90 (2d Cir. 1989) (collecting cases). In 1988, Congress 

amended the statute, adding the phrase “committed on occasions different 

from one another,” confirming that it agreed with the position taken by the 

United States. See generally, United States v. McElyea, 158 F.3d 1016,  

1018–20 (9th Cir. 1998) (recounting history of the Petty case, the government’s 

concession of error, and the statute’s amendment). 

The State attempts to distinguish New Hampshire’s “Armed Career 

Criminals” statute from the statutes this Court construed in Gordon and 

McKeown, as well as from the Federal Armed Career Criminal Act, by focusing 

on the phrase “any combination.” SB 29–33. According to the State, “when the 

legislature used the phrase ‘has been convicted of any combination of 3 or 

more felonies,’ it clearly contemplated the number of times a person had been 

convicted of felonies, rather than the number of times a person had engaged in 

separate incidents of felonious conduct.” SB 32–33 (quotation marks and 

brackets omitted). 
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The State’s reliance on the phrase “any combination” is misplaced. The 

word “combination” is defined as “a joining or merging of different parts or 

qualities in which the component elements are individually distinct.” New 

Oxford American Dictionary 345 (3d ed. 2010); see also 3 Oxford English 

Dictionary 514 (2d. ed. 1989) (defining “combination” as “[t]he action of 

combining or joining two or more separate things into a whole”). If the 

legislature intended the statute to apply to individuals with multiple 

convictions arising from the same episode, it would have been odd for it to 

effectuate that intent with the phrase “any combination,” because the word 

“combination” denotes that the component parts are “different,” “distinct” or 

“separate,” not similar. 

Read in light of the definition of “combination” and the overall structure 

of the statute, a much more natural interpretation of the phrase “any 

combination” emerges. The statute lists several categories of qualifying 

felonies: “homicide, assault, sexual assault, arson, burglary, robbery, extortion, 

child sexual abuse images,” and “controlled drug laws.” If the statute omitted 

the phrase “any combination of,” the statute would apply to individuals “who 

ha[ve] been convicted of 3 or more felonies . . . under homicide, assault, sexual 

assault, arson, burglary, robbery, extortion, child sexual abuse images, or 

controlled drug laws.” If worded in such a way, the statute could reasonably be 

interpreted to apply only to individuals who have at least three convictions 

under the same category, for example, three homicides, or three assaults, or 

three sexual assaults, and so on. Thus, like the phrase “or both” in the Federal 
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Armed Career Criminal Act, Petty, 798 F.2d at 1159, the phrase “any 

combination” in New Hampshire’s “Armed Career Criminals” statute was most 

likely included to clarify that the statute also applies to individuals whose 

convictions fall under “different,” “distinct” or “separate” categories. At the very 

least, the phrase cannot be said to unambiguously support the State’s 

interpretation. See State v. Stevens, 11 N.E.3d 252, 255 (Ohio 2014) (in state 

version of the federal Racketeer Influenced and Corrupt Organizations Act, 

phrase “any combination of violations” “is ambiguous as it could be read to 

apply to more than one violation for an individual, or it could be read to refer to 

the total violations of the entire enterprise.”). 

The State also relies heavily on a particular opinion from the Michigan 

Supreme Court, People v. Gardner, 753 N.W.2d 81 (Mich. 2008), in which the 

court construed a “habitual offender” statute that provided an enhanced 

sentence “[i]f a person has been convicted of any combination of 2 or more 

felonies or attempts to commit felonies.” Id. at 83, SB 29–33. The court held 

that the statute was not ambiguous and that the prior convictions need not 

arise from the same episode. Id. at 85. As the State emphasizes, the court 

asserted that “the statutory language defies the importation of a same-incident 

test because it states that any combination of convictions must be counted.” 

Id. 

The State overlooks a subsequent case, People v. Wilson, 902 N.W.2d 

378 (Mich. 2017), in which the Michigan Supreme Court revisited Gardner. In 

Wilson, the court construed a statute that provided an enhanced sentence for 
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felonies committed with a firearm. Id. at 380. The statute also provided for a 

higher enhanced sentence “[u]pon a third or subsequent conviction under this 

subsection.” Id. The defendant argued that, because the statute did not 

contain the phrase “any combination,” the statute was ambiguous. Id. The 

court, however, rejected that argument. Id. at 381. Although it acknowledged 

that it had “highlighted” the phrase “any combination” in Gardner, it 

nevertheless concluded that, even if the statute in Gardner were “[s]tripped of” 

that phrase, it “would still contain no limitations on which convictions to 

count.” Id. at 381. Thus, it held, “[t]he text of the felony-firearm statute does 

not differ in any meaningful way from the habitual-offender statutes this Court 

interpreted in Gardner.” Id. at 380. 

Although the State relies heavily on language in Gardner in asking this 

Court to draw a distinction between statutes that use the phrase “any 

combination” and those that do not, Wilson demonstrates that not even the 

Michigan Supreme Court makes that distinction. In light of Wilson, the 

approach taken by the Michigan Supreme Court cannot be reconciled with this 

Court’s opinions in Gordon and McKeown. Nor can it be reconciled with the 

position taken by the United States in Petty or by federal courts in later cases, 

a point made by the dissent in Gardner and not disputed by the majority. 

Gardner, 753 N.W.2d at 99 (Cavanagh, J., dissenting). 

The Michigan Supreme Court is free, of course, to carve out its own 

approach to interpreting Michigan statutes. But the statute at issue here is a 

New Hampshire statute, not a Michigan statute. Absent rare circumstances 
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that the State does not claim are present here, this Court should follow its own 

precedents, not those of a foreign court. See State v. Balch, 167 N.H. 329,  

334–35 (2015). This is particularly true where, as here, this Court’s own 

precedents are well reasoned and consistent with the weight of authority 

elsewhere. See id. 

The court here correctly concluded that New Hampshire’s “Armed Career 

Criminals” statute does not unambiguously apply to individuals with 

convictions arising from only one or two criminal episodes. Because the State 

does not challenge the court’s conclusion that the statute’s legislative history 

demonstrates that the legislature did not intend the statute to apply to such 

individuals, this Court should affirm. 

 

  



CONCLUSION

WHEREFORE, Jonathan Folds respectfully requests that this Court

affirm.

Undersigned counsel requests a 10-minute argument before a 3JX panel.

Respectfully submitted,
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