
 
 

THE STATE OF NEW HAMPSHIRE 
 

SUPREME COURT 
 

No. 2017-0658 
 
 

Michelle Clark  
 

v.  
 

New Hampshire Department of Employment Security, et al. 
 
 

APPEAL PURSUANT TO RULE 7 FROM A DECISION OF THE  
MERRIMACK COUNTY SUPERIOR COURT 

 
 
 

APPELLEE’S BRIEF 
 
 
 
 
 
      Counsel for Appellee, 
      NH Department of Health and Human Services 
    
   By its attorneys, 

 
GORDON J. MACDONALD 
ATTORNEY GENERAL 
 
Lynmarie C. Cusack 
NH Bar No. 11266 
Senior Assistant Attorney General 
Civil Bureau 
33 Capitol Street 
Concord, N.H.  03301-6397 
(603) 271-3650 
lynmarie.cusack@doj.nh.gov 
 
Oral argument by: 
Lynmarie C. Cusack, Esquire



i 
 

Table of Contents 

TABLE OF AUTHORITIES .......................................................................................................... ii 

QUESTIONS PRESENTED ........................................................................................................... 1 

STATEMENT OF THE CASE ....................................................................................................... 2 

STATEMENT OF THE FACTS .................................................................................................... 5 

SUMMARY OF THE ARGUMENT ............................................................................................. 8 

ARGUMENT ................................................................................................................................ 10 

I. STANDARD OF REVIEW ............................................................................................... 10 

II. AS A STATUTORY CAUSE OF ACTION RSA 275-E ONLY PROVIDES THE 
REMEDIES THE LEGISLATURE EXPRESSLY SET FORTH IN THE STATUTE ............ 10 

A. Remedies for statutory causes of action are limited to those expressly provided by the 
legislature; RSA 275-E does not include compensatory damages. ....................................... 13 

B. Clark’s choice of forum affected her appropriate remedies, limiting them to those the 
court may order under the statutory provisions. .................................................................... 15 

C. Clark has already received all appropriate rights and remedies that would be available if 
her civil suit were permitted to proceed. ............................................................................... 15 

D. Further injunctive relief is barred by NHES’ sovereign immunity. ............................... 18 

III. THE SUPERIOR COURT PROPERLY GRANTED SUMMARY JUDGMENT ON 
CLARK’S RSA 98-E’S CLAIM BECAUSE THE STATUE ONLY PROTECTS PUBLIC 
SPEECH .................................................................................................................................... 19 

A. The plain meaning of RSA 98-E characterizes protected speech as public speech. ...... 19 

B. Clark has too narrow an interpretation of the statute and fails to read it as a whole. .... 21 

C. Clark cannot establish she has engaged in public discourse. ......................................... 23 

IV. NO CLAIMS FOR WRONGFUL TERMINATION OR WRONGFUL DEMOTION 
EXIST IN NEW HAMPSHIRE UNDER THE FACTS OF THIS CASE ................................ 24 

A. There is no cause of action for wrongful termination under the facts of this case as 
Clark was neither terminated nor is she an “at will” employee. ............................................ 24 

B. The superior court correctly predicted that a new cause of action for wrongful demotion 
is inappropriate under the facts here. ..................................................................................... 26 

CONCLUSION ............................................................................................................................. 29 

 

 






































































