S Vi e i & 5 s ek G L P e % N R e 2 T et = o s
S e S e Sl R ,&,‘ﬁ,fw.,,vwwi%. Sl S R R S
7 e SR e e i S : S i V

: . S : R S S
2 e 8 3 S SR b : SRR
Sy i i : i S S 5 i . e ST 5 . SR
& bR . i ST 3 2 X : BOCERE . SRR
SRR St e = L 1 S i : GRS
S ; S S : - g : Sl e L e

L L 0 :
& S A ¢ S Sl ; A
e A A SRR S R e 3 7 % 4 3 T 3 AR E & e
W Ll e e S e
ity it e S S ot
S o L X G

S et
L

T . SiRah 2ol une - 7 o S
: : i 3 bty e i S SR

RS 8 . : Sl S

W : Nt Lo . o

e

S
5 HRATEINE
i o it i z e o
o ; S : S S 5 R : e e
D 3 . 2 x 3 T i i 2 - T o A
b : e T 5 . e
i HIERI | CHRI e h
N ety
B

G B
T % L

Pyl L

o : 3 S o S

i . SR : : . T :

T : : . o ; : S : S L .
iy . 5 S : 3 S S e Rt i

o ¢ ARG X ; ? T i o ¥ ARl

G e : : : : e Sl L e

i S SSEREE : S

el v :

i

S - : e

e i 3 3 i

Sy

S iy

A

L b

e el

S 2
SRR ¢ X 5
o ,vi/&m SR i i Ay
. : : e

e
K

Dl el

e o . S S

S ; 5 :
D s i S
e . : A SEERE R

o

i

Gk

; A L

el 3 DS e REs Nt

T A ; : : SRVEE 4 ST R

chae S o SRR L SR

i i oy ) i i : : : : e

RO EIn ARy 2 3 Han £ 2 aabs IR SRy

Ta AR o 2 : e . I e 5 S
: L T :

e % . pa

S 3 : Eelieade
e . : e

e

A

e

o

DR ; ¢ &
S

e
e
o s . G
M o : TS o G SR S
i o 3 i e . " : =, E & pains

Sl LR

S A
bt i S

b L . X S : RS o T d

e : : e e : 3 e T
B o e TEen s

e i i i :
Sy Ei bR s

T

e
S S

5

s
e wm,“.u.,

et
Geroaiiis

o
Tt

e
L o : : !
R e s e
, S : S

S s

i s 5 AR o : 8
g e TR e e T i
e S 3 i MG e e e e
A i Sl G O B
" ; At
R R
o e

i 3 : . 5 X . i " 4 g e
R i

%

- e St
i % 4 ¥ - : : S

S e : o : ' : . SR
Caia FanTia i S
SR e S e 2

. 3 ShEnsiE : S

R A ! 3 ae e % Bt
i .

3 SRl 5 AL AU
: : sl L S
Da o o : : s i 5 5 iy 5 e S
S . : 5 : i x 8 o > S : : e

SRR % S s : i : S
S S 3 o : . X 2
5 > Pl
seek

i ¢ : Etaad

: : - - L : o 3 EE

Ay

L i : e \ e

SEaternd : i :

e ? . ey 3 aa Y % . Lt

e 3 : R : S e : e

PR 3 L ; e

o i g o SRECAL o

? S B

Tl . 5 & 3 R b sy
o t

S
ik

e
BN o

e

e

e
M

e

- 2

e S Sy 2 : . 4 L : :
G S SE i S : % albsaetia S
S s L o o
i o : St N : :

e o e wa
R RO : . B : 0
i e & 3 5 S S i
S DAt : L ¥ B

R

e i e ke : Ry
na : e
: S

cher

s S
Sl R PR BRIACH )
il e i San e
i e e ol
X : Lo S
% et
S . e S L
e 5 S
B Sae
GENaaiens
E ; i
A i i S P ¥ A SHEE e
e : : Sy S ¥ e : e
i ; . 5 : e : 5 . ol
S : : S et i : 5
S, - e i : . SR e T ¥
o ¢ : X S L . R ! :
i A 2 B : i s ¢ : sy
R i N : -
S Flie 5 i

5

v S

e

e

e
B

o

R
,ﬂw

S

2



TABLE OF CONTENTS

TABLE OF CASES .. e e i
TABLE OF STATUTES AND OTHER AUTHORITIES .......ooovviiiiiiiieee e i
QUESTIONS PRESENTED ...ttt e, i

TEXT OF CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES, OR

REGULATIONS L e, 2
STATEMENT OF THE CASE ..ottt 3
STATEMENT OF FACTS L e, 4-5
SUMMARY OF ARGUMENT ...ttt 6-7
ARGUMENT ..o e et 8-13

L THE TRIAL COURT ERRED WHEN IT ORDERED FORFEITURE OF
APPEARANCE BOND WHEN THE DEFENDANT DID NOT FAIL TO
APPEAR 8-9

IL THE TRIAL COURT ERRED WHEN IT ORDERED FORFEITURE OF THE

ENTIRE BOND e 9-13
CONCLUSION Lo e et 14
ORAL ARGUMENT ... i e e e e 14
APPELLANTS’ CERTIFICATION ..ottt et 15
CERTIFICATE OF SERVICE ..ottt 15
BRIEF APPENDIX ... e, 16



1. Table of Cases

Appearance Bond Surety v. United States, 622 F.2d 334 (SIhICir‘ 1980)
Coomer v. Commonwealth, 2013 Ky. App. LEXIS 73 (Ky. Ct. App. May 3, 2013)
In Re App., Shetsky For Keturn, Bail Mny, 239 Minn. 463 (Minn. 1953)
State v. Korecky, 777 A.2d 927 (N 1. 2001)

State v. McGurk, 163 N.H. 584 (2012)

.......................



IL. Table of Constitutions, Statutes and Other Authorities Page
Statutes |
RO A § 507 3 L
RSA§597:33 L

Other Authorities

1-16 NH Practice Series: Criminal Practice & Procedure § 16.24 (2016) .........ccvvvvnen....

i



QUESTIONS PRESENTED

L. Did the trial court err when it ordered forfeiture of the bond based on non-
appearance when the surety filed and the Court accepted an appearance bond and
the Defendant never failed to appear?

This issue is preserved by the June 1, 2017 show cause hearing regarding bail
forfeiture and in the trial court’s Order Regarding Bail Forfeiture (July 5, 2017)
found at A 3. '

II. Was the trial court’s order forfeiting the entire $10,000.00 bond excessive for
alleged failure of conditions not regarding appearance and that caused little cost
or inconvenience to the State?

This issue is preserved in Surety’s Motion to Reconsider (July 31, 2017) found at

A.14-A16.

* References to the appendix are as foliows: “A.” followed by the page number
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TEXT OF CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES OR
REGULATIONS

RSA § 597:31 Declaration of Forfeiture

If any party recognized to appear makes default, the recognizance shall be declared forfeited, and
the state may cause proceedings to be had immediately for the recovery of such forfeiture.

RSA § 597:33 Judgment
The superior court may render judgment for the whole amount of any forfeited recognizance and

interest and costs, or for such part thereof as, after hearing counsel, the court may think proper,
according to any special circumstances in evidence affecting the case or the party liable.



STATEMENT OF THE CASE

The Defendant in this matter, fames Castine, has been charged with three counts of sale
of heroin. On April 6, 2017, 2™ Chance Bail Bonds, the Appeliant, posted a $10,000 bond and
the Defendant was released from jail. On April 24, 2017, the Court (Delker, J.) revoked the
Defendant’s bail and scheduled a show cause hearing regarding forfeiture of the bail.

Said show cause hearing was held on June 1, 2017. The Appellant argued that it had only
agreed to an appearance bond and that the Defendant had not failed to appear. The Court
(Delker, J.), on July 5, 2017 ordered forfeiture of the full $10,000 bond. The Appellant retained
counsel and filed a Motion to Extend Time Limit on July 17, 2017. Said Motion was granted by
the Court (Delker, J.). On July 31, 2017, the Appellant filed a Motion to Reconsider, which was
denied by the Court (Delker, J.) on August 30, 2017. The Appellant commenced this appeal by
Rule 7 Notice of Mandatory Appeal dated September 25, 2017. Finally, the Appellant filed a
Motion to Stay Show Cause Hearing on September 27, 2017 while this appeal is pending. This

Motion was granted by the Court (Delker, J.) on October 17, 2017.



STATEMENT OF FACTS

2°! Chance Bail Bonds is a commercial bail bondsman located in Londonderry, New
Hampshire. On April 6, 2017, it posted a $10,000 bond for the Defendant, James Castine, who
was subsequently released from jail (A.2). As part of the bond agreement, it is stated that
“[a]uthority of such Attorney-in-Fact is limited to appearance bonds” and that “[t]he named
agent is appointed only to execute the bond consistent with the terms of this power of attorney.”
Said agreement is provided by American Surety Company, a national property & casualty
company specializing in the writing of bail bonds through independent licensed bail bond agents.

The Defendant’s bail conditions, in addition to the standard conditions imposed on a
criminal defendant, included that he not commit any new crimes while on release; that he notify
the court immediately of any change in address, that he appear at all proceedings, that he live at a
specific address in Epping, NH, and that he refrain from any use of alcohol and the use of
controlled drugs (A.7).

On April 18, 2017, the Rockingham County Attorney’s Office filed a Motion to Issue
Arrest Warrant based on the Defendant’s alleged violation of his bail conditions. The Defendant
and his girlfriend were discovered passed out in a vehicle in a Wal-Mart parking lot in
Sturbridge, Massachusetts by police. EMTs were called, who administered several doses of
Narcan and were able to revive the Defendant and his girlfriend (A.2-A.3). The Defendant
allegedly told the police that they were moving to the Carolinas from New Hampshire (A.3).
Police searched the vehicle and discovered drugs (A.3). As such, the Defendant was arrested and
later released by Massachusetts (A.3).

The Court, on April 19, 2017, granted the State’s Motion and a warrant was issued for the

Defendant’s arrest (A.3). The Defendant voluntarily turned himself in and was arrested on April



21,2017 and appeared before the Court on April 24, 2017 where the Court revoked the
Defendant’s bail (A.3). A show cause hearing regarding bail forfeiture was then held on June 1,
2017 (A.3). There, the pro se surety argued that, like the thousands of prior bond cases, it had
only agreed to an appearance bond and that the Defendant had not failed to appear (A.3). The
surety further argued that it had no real means to supervise other conditions, such as the
Defendant’s use of illegal drugs, and should not be required to monitor such conditions (A3).

The Court issued an order regarding bail forfeiture on June 30, 2017 and ordered that the
entire $10,000 bond be forfeited to the State (A.8). The Court found that the surety “took no
steps whatsoever to supervise the defendant’s compliance with conditions” (A.4). In support of
this finding, the Court performed a totality of the circumstances test (A.6). The Court stated that
the surety signed the bond form which states that bail may be forfeited if the Defendant fails to
comply with any conditions and that the bond was to secure compliance with all conditions
(A.6).

The Court found that the Defendant expressly violated the conditions that he live at a
specific address, refrain from using any controlled drugs, and commit no crimes while released
(A.7). The pro se surety stated that it took no steps to monitor the Defendant’s drug use or
require him to seek treatment because it had no power to force the Defendant to comply (A.7).
The Court held that the surety has the power to surrender the Defendant to the Court if he failed
to comply with the terms of the bail and rejected the surety’s argument (A.5). The Court further
held that the surety had the power to require the Defendant to engage in specific activities to

ensure compliance but failed to do so (A.7-A.8).



SUMMARY OF ARGUMENT

The surety presents two arguments for the Court’s consideration. Initially, the surety
argues that the Superior Court was incorrect when it found that the surety had agreed to monitor
the Defendant’s compliance with all conditions of bail. The surety believed, based on normal and
customary procedures, that it was only required to post an appearance bond and thus its duty was
solely to monitor the Defendant’s compliance with respect to his appearance at all court dates. In
this matter, the Defendant never failed to appear. Thus, the appearance bond cannot be forfeited
While it is true that the surety did sign an agreement with the Court regarding all conditions, it
has always been the practice that a surety is responsible for the Defendant’s appearance and the
Court accepted the surety’s own form stating that it was responsible solely for appearance
conditions.

The surety also asserts that forfeiture of the entire $10,000 bond was excessive. The
Superior Court has the ability to reduce the amount of forfeiture and is not required to order
forfeiture of the entire bond. The amount forfeited does not bear any reasonable relation to the
cost and inconvenience to the State. Forfeiture should not be used as a punitive tool and the
amount forfeited in this matter was clearly used to punish the surety for its failure to ensure
compliance with non-appearance conditions. Here the cost and inconvenience to the State was
the drafting and execution of a warrant for the Defendant’s arrest. The Defendant voluntarily
turned himself in once notified of the warrant. No state resources were expended and the
Defendant missed no hearings.

The court, in determining the amount of forfeiture, utilized a non-exclusive and non-
binding 9 factor test laid out by the New Jersey Supreme Court. As an initial matter, this has

never been the law of New Hampshire. No one, including the surety, has been put on notice that



they would be strictly liable for all of a defendant’s conduct. In utilizing this test, the Court
placed too much focus on the fact that it found the surety did not take enough steps to ensure
compliance and allegedly failed to earn its fee. The Court only had a short window of time to
determine the surety’s efforts and gave no deference to what the surety would do throughout the
pendency of the entire case to earn its fee. The remaining factors are not as determinative and
tend to favor no forfeiture or a significantly reduced forfeiture. The New Jersey Supreme Court
was clear that the factors it gave were not exclusive and the Court could consider other relevant
factors. Here, the Court should have also considered the lack of notice to the parties as this test
had no precedence. The Court should also have considered the chilling effect it would have on

sureties should they be strictly liable for any violation of a defendant’s bail conditions.



ARGUMENT
The Surety Agreed Solely to an Appearance Bond and the Defendant Did Not Fail to
Appear

It is undisputed that the surety signed the bond form provided by the Superior Court.
However, it has generally been the practice in New Hampshire courts that the surety is
responsible for the Defenciant’s appearance. The surety reasonable relied on the prior custom and
practices. The surety also filed a bond agreement, signed by the Defendant, with the Court
stating that it was ensuring solely the Defendant’s appearance. The Court accepted this
agreement and never required a general bond. Less than three weeks later, the Defendant turned
himself in on a warrant and bail was revoked. At this point, the surety lost the ability to supervise
him and enforce compliance. Despite there being no appearances for the Defendant to miss, the
entire appearance bond was forfeited and the surety ordered to pay.

In a rare case regarding bail forfeiture, the New Hampshire Supreme Court recognized
that there is a distinction between performance and appearance bonds when it found that “the
court's order makes clear that it forfeited the bonds because the defendant failed to appear, not
because of his criminal activity. The bonds guaranteed the defendant's appearance, so
this forfeiture was entirely appropriate.” State v. McGurk, 163 N.H. 584, 587 (2012). Further,
New Hampshire RSA 597:31 provides that “fi]f any party recognized to appear makes default,
the recognizance shall be declared forfeited, and the state may cause proceedings to be had
immediately for the recovery of such forfeiture.” (emphasis added). The statute makes no
mention of non-appearance conditions. It is clear that the primary purpose is to ensure
appearance. This is true in other jurisdictions as well. Although the rule adopted in New Jersey

allows for the imposition of conditions other than appearance, appearance conditions remain the



primary emphasis of the bail system. State v. Korecky, 777 A.2d 927, 929 (N.J. 2001). “The
primary purpose of bail in a criminal case is not to increase the revenue of the state or to punish
the surety but to insure the prompt and orderly administration of justice without unduly denying
liberty to the accused whose guilt has not been proved.” In Re App., Shetsky For Return, Bail
Mny, 239 Minn. 463, 471 (Minn. 1953). Similarly, Arizona Courts have held that “the
commuission of other crimes while released justified revocation of release but not forfeiture of the
bond.” State v. Surety Ins. Co, 127 Ariz. 493, 496 (Ariz. Ct. App. 1981).

Here the Defendant never failed to appear. A warrant was issued and he turned himself in
promptly. It cannot be said that the surety failed so as to order the forfeiture of the appearance
bond.

Forfeiture of the Entire Bond is Excessive

In New Hampshire, the Superior Court has the authority upon defauit to remit, reduce, or
change the forfeiture. 1-16 NH Practice Series: Criminal Practice & Procedure § 16.24 (2016).
This is seen in New Hampshire RSA 597:33 where it is stated that the “court may render
Jjudgment for the whole amount of any forfeited recognizance and intérest and costs, or for such
part thereof as, after hearing counsel, the court may think proper.” Here the Superior Court
ordered the entire $10,000 appearance bond be forfeited to the State. In doing so, it utilized a
non-binding and non-exclusive 9 factor list outlined by the New Jersey Supreme Court. Initially,
this has never been the standard in New Hampshire and the surety was never on notice that it
would be held to this standard. Nor was the surety aware that it could be held strictly liable for
the Defendant’s actions. For the following reasons, forfeiture of the entire bond is excessive and

does not deter the Defendant’s actions.



Federal Courts have held “that forfeiture ought to bear some reasonable relation to the
cost and inconvenience to the government of regaining custody and again preparing to go to
trial.” United States v. Kirkman, 426 F 2d 747, 752 (4th Cir. N.C. May 26, 1970). Other
jurisdictions also support this notion. Two of the nine factors considered by the Superior Court
when analyzing whether to order forfeiture were “the appropriateness of the amount of the
recognizance of bail” and “the cost, inconvenience, prejudice, or potential prejudice suffered by
the State as a result of the breach.” Korecky, 777 A.2d at 934-35, The Vermont Supreme Court
has stated that the “factors can be used only to determine the amount of forfeiture of bail, if any,
appropriate to ensure that bail-bond sureties uphold their duties in good faith, and not as a
punitive tool.” State v. Mottolese, 199 Vi. 470, 478 (Vt. June 12, 2015).

Kentucky Courts have held that “[a]lthough our statutes and rules permit forfeiture for
breach of a nonappearance condition, the trial court's discretion is not unfettered and must be
exercised by applying various factors.” Coomer v. Commonwealith, 2013 Ky. App. LEXIS 73
(Ky. Ct. App. May 3, 2013). This was seen where the 8 Circuit held that while there was
“evidence the breach was willful, the expense, inconvenience and delay to the Government were
minimal” such that “justice does not require forfeiture of $25,000, and that all but $1,000 should
be remitted.” Appearance Bond Surety v. United States, 622 F.2d 334, 336 (8th Cir. 1980).

Here the decision to forfeit the entire $10,000 bond bears no reasonable relation to the
cost and inconvenience to the State. The Defendant was arrested in Massachusetts in April of
2017. The State applied for a warrant for the Defendant’s arrest, which was granted on April 21,
2017. The Defendant was in custody at his appearance before the Superior Court on April 24,
2017. While there is a cost and inconvenience to drafting and executing a warrant, it is certainly

not close to $10,000. The decision of the Superior Court is punitive for the alleged “total and
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utter lack of effort” on the part of the surety and is excessive based on the facts of this case,
especially in light of no prior precedence or warnings.

Further, when examining the amount forfeited under the other factors outlined by the
New Jersey Supreme Court, it is clear that the decision to forfeit the entire bond is excessive.
The New Jersey Supreme Court states:

“In cases involving a condition other than appearance, courts should consider (1) whether
the applicant is a commercial bondsman; (2) the extent of the bondsman’s supervision of the
defendant; (3) whether the defendant’s breach of the recognizance of bail conditions was willful;
{4) any explanation or mitigating factors presented by the defendant; (5) the deterrence value of
forfeiture; (6) the seriousness of the condition violated; (7) whether forfeiture will vindicate the
“Injury to public interest” suffered as a result of the breach; (8) the appropriateness of the amount
of the recognizance of bail; (9) the cost, inconvenience, prejudice or potential prejudice suffered
by the State as a result of the breach.”Korecky, 777 A.2d 934-35 (citations omitted).

The Court found it clear that the Defendant violated conditions that he live at a specific
address, refrain from the use of controlled drugs, and not commit any new crimes while on
release. The Court paid particular attention to the extent of supervision as it held that “Second
Chance “made no effort to supervise defendant to ensure that he would comply with the [bail]
provision” (A.21). The Court further held that there was “no evidence that Second Chance took
any steps to evaluate the defendant’s risk level when it made the decision not to provide any
supervision of him” (A.23).

The Court placed too much focus on the surety’s alleged lack of supervision and rendered
a punitive decision. The Court onty had the period from April 6, 2017 to April 18, 2017 to

evaluate this factor. It did not consider what the surety would have done to ensure the Defendant
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appeared for all hearings. The fee charged by the surety was based on supervision the surety was
to perform for the life of the case and not a 12-day period. This is a significant mitigating factor
that the Court overlooked.

The Court also put too much weight on the argument that forfeiture of the bond deters the
conduct the Defendant is accused of. The Court did not explain why this factor weighed in favor
of forfeiture of the entire bond. In its Order on the Surety’s Motion to Reconsider, it specifically
stated that “it is unlikely that forfeiture of the bail will deter the defendant from continuing to use
drugs,” but that forfeiture would deter his attempts to move out of state (A.24). The Court further
stated that “the issue in this case, is protection of both the defendant and the public” (A.24).
However, it is the arrest and incarceration of the Defendant as a result of revocation that deters
him from attempting to move out of state and would protect the defendant and the public (not
forfeiture). Forfeiture has virtually no e effect on the Defendant’s conduct. Forfeiture also has a
minimal effect on vindicating the injury to the public interest. The injury to the public interest is
low in this case It is revocation of one’s bail leaving them locked up in a cage with no chance of
release pre-trial while still cloaked in the presumption of innocence that vindicates any injuries to
the public.

Ultimately, the cost, inconvenience, prejudice or potential prejudice suffered by the State
is not commensurate with forfeiture of the entire bond. The State made a Motion for a warrant on
April 18, 2017 that was granted the following day. The Defendant turned himself in and was
arrested on April 21, 2017. He was in custody when he appeared in front of the Court on April
24, 2017. The Court, in its Order, concedes that the State suffered very little (A.24).

Finally, the Korecky court was clear that the factors outlined are not an exclusive list.

“The wholesale imposition of conditions regulating defendants' behavior could result in a

12



dramatic increase in the cost of surety bonds. That in turn may impair the ability of defendants,
particularly defendants without significant financial resources, to obtain bonds. Such a resuit
would not only defeat the purpose of the bail bond, but would result in gross unfairness.”
Korecky, 777 A.2d at 939. The Court should have also considered the precedence set by its order
to forfeit the entire bond. If bail bondsmen were required to supervise defendants as stringently
as the Court would require them to under its order, it is unlikely they would be able to stay in
business. It is entirely possible that countless defendants would be instantly surrendered to the
Court and subsequently sent to jail. With many defendants, it is simply too risky a gamble for
bail bondsmen to be confident said defendants will comply with non-appearance conditions.
While bail bondsmen have specific powers to help ensure compliance, those powers are not

unfettered and it is not cost-effective to have to constantly monitor each and every defendant.
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CONCLUSION
Based on the foregoing, the Appellant, 2™ Chance Bail Bonds, respectfully requests that
this Honorable Court:
A. Reverse the decision of the trial court;
B. Rule that since the Defendant never failed to appear, the appearance bond should not
have been forfeited; or
C. Rule that the decision of the trial court was excessive and remand for further proceedings;
and,

D. Grant such further relief as may be just and appropriate.
ORAL ARGUMENT

The Appellant requests no more than five (5) minutes for oral argument with a 3JX panel

to be presented by Joseph Prieto, Esq.

14
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Whe State of New Bampshire
Superior Court

Rockingham |
| Y STATE OF NEW HAMPSHIRE
V.

JAMES CASTINE

. No. 218-2017-CR-0308
. *’-'.ORDER REGARDING BAIL FORFEITURE

. The defendant was charged with three counts of Sale of Heroin in Circuit Court.

";”nl e 2017 Atthat hearing, this Court modified the

e requnrement for a source of funds hearing before the

e defendant was relea ng: other oondmons. the Court also required the

' defendant to ve m ppmg, New Hampshlre notlfy the court of any change of address,
and to refraln front the use of controlied drugs.

That same day Second Chance Bail Bond posted a $10,000 bond. The
defendant was reteased from jaii Less than two weeks later the State filed an expedited

motion for a warran based on the defendant's alleged breach of bazt conditions. The
' po!uce found the defendant and his girtfnend passed out in a vehicle in the parking lot of
' Wal-Mart parkmg in Sturbrtdge Massachusetts The police believed that they were

;;overdoslng so EMTs were called The medical personnel admlmstered several doses of




- Narcan Both mdlwduals were eventually revived. The defendant told the officer he and
Ahrs girlfnend were movmg from New Hampshrre to the Carolinas. The police observed
that the bed of the defendant's truck was filled with suitcases and other belongings. A
subsequent search of the’ vehlcfe revealed drugs and drug paraphemalia. The
defendant and hrs glrrfriend were arrested and released after booking. After their
release, the polrce leamed that the defendant's girifriend texted her sister that she was

now irvrng in South Carolrna The text message further stated, "Don't give [the address]

toanyonel” L
Based nformatton thls Court |ssued a warrant for the defendant's arrest
ns. ;i‘he warrant requrred that the batl be forfeited but gave the
i corporate sur ) ehQW-cayse_why ;he bae! should not be forfeited for the
x defendant’s vrolat: il ooné'rﬁone3-:55The?&efen'dant was a'rreéted end appeared

 before theCourt 7_ 017 The Court revoked the defendants bail based on

- the vrolatlons of baa! oondrﬁonsf' A show cause hearmg regarding the bail forfeiture was
held on June 1, 210, S '

Second Change Bal! Bond appeared through Julie Carkhuff (the "Surety”). She
argued that the Cour! shculd not forfeit the bail because the Surety had only agreed to
an appearenoe b°?}.‘?!”;?f-?.d; the defendant had not missed any court dates. She
asserted that the Suretyshould not be required to monitor compliance with other bail
oonditione' "The Suretyasserted it héd"'no rneans to supervise the defendant's drug use
or other conduct For the foltowrng reasons the Court finds that the Surety is incomrect

~asa matter of iaw Moreover based on the crrcumstanees the Court finds that the

A



Surety took no steps whatsoever to supervsse the defendant's compliance with bail
oondmons Aocord:ngly the bond shall be forfeited.

| in State V. Laniefsky Rock Cnty Super. Ct., No 218-2012-CR-0813, 2012 WL
| 6813519 (Dec 18 2012) (Order Delker J ). this Court lssued a detarled order ruling
that cash bail can be set to ensure a defendant‘s comphance with bail conditions other
than the defendant’s appearanoe in court The analysu; of tl'us order is incorporated
fully herexn The questlon =-presently,before thls--Court- is whether the corporate surety
can be feld responsble for the defendant‘s failure to comply with conditions of bail
other than appearanoe in court '

“Historically, the release ofa onmmal defsndant ona ball bond had the effect of

‘ transfemng custody to the surety State v. Moccia 120 N. H 298, 302 (1980) (citing
7 estatement (First} of. Seouglg (1941)) As suoh the surety is responsible for the
E defendant’s compllance wrth bail condltlons upon release The Restatement (First) of
| ‘Security: prov:des the follo\mng explanatlon of the connection between bail bonds,
performsnoe bonds and recogmzance - “ |
; The Chapter does not_ contaln any specla! treatment of surety obllgauons
" respect ofsureﬁes on bail bonds and remgmzanoe are substan’ﬁaily the

--safneeven in a junsdxction in whlch both bail bonds and recognizance are
- both used.. ‘

formance of s J specified therein. A recognizance
resembles a bail. bond and is usually requ:red for the same purpose,
although ocoasionally a recognizance is required in other than criminal
- cases and for purposes having hothing to:do with the appearance of a
defendant, The reoognlzance is a conditional judgment. It acknowledges
an exlsting debtand is entered on the court records, but is suspended so
* long as the principal does or does not do certain acts in accordance with

. the orders of}heﬁ_ﬁcourt The recognizance is usually by both principal-and

3
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8 g A the court finds that the condition of the recognizance is not

- fulfilled, since the recognizance is.a judgment the property of the

' 'recogmzor is subject to-levy withcut furthier action, A recognizance, unlike

~ & bail-bond, which is always taken pendlng adjudication of a case, may be

~ taken atany tlme ‘even after final process Instances of recognizances,
other'than'to secure the appearance of defendants in criminai trials,
include those dffered in place of bonds to procure attachment and of
bonds to keep the peace '

In some: junsdwhons the distinction between recogmzance and baif bonds
has ceased to exist and the terms are used :nterchangeabiy

- Restatement F: st

Drv II Ch. antro Note (1941) (emphasls added). This

Secun ;
passage makes it: clear that the bond or recogmzanoe requnres compliance with

' ccndmons other than appearance and apphes to both the defendant and the surety.
wvth ball conditlon
I jall See RSA‘597 27 RSA 597 28; see aiso Bestatemegt of Securrgﬁ §204cmtb. A

; -it‘has the' authorlty to surrender the' defendant to the court or the

corporate sdrety'-underta.kes the promrse that the defendant will compiy with bail

~ conditions in exchange for the premlum bail for the bond. §__ State v. Korecky, 777
A 2d 927 934 (N .: 2001) Thus "[t]he drtvmg force behfnd a suretys provision of a
bond is the profit motwe " td If the defendant cornpires wrth ba:t conditions, the bond is
: released and the surety keeps the premium. Because the surety stands to profit from

its undertakmg rt must also assume the risk and associated liability if the defendant

L does not comply wrth the oondst;ons of reiease

Under New Hampshare law the Court mey stnke off a default of any condition cf
B recognizance “‘for good cause or "upon substant:al comphance wrth the condition.”

. RSA 597 32 The Court may atso render 1udgment agamst the whole recogmzance or

" may order a __I__es_ser forfe_l_ture according to any special circumstances in evidence




affect:ng the case or the party liable.” RSA 597:33. The New Jersey Supreme Court
has outlmed a non—excius:ve hst of factors courts may conslder in determme whether to
order fcrforture based on a breach of a bail condmon |

In wses mvolvmg a oondmon other than appearance courts should
“consider: (1) whether the apphcant is a commercial bondsman; (2} the
-extent of the bondsman's supervision of the defendant; (3) whether the
. deferidant’s breach of the recognizance.of bail conditions was willfut; (4)
any explanation or mitigating factors presented by the defendant; (5) the
- deterrence value: of forfeiture; (6) the’ seriousness of the condition violated;
(7):whetherforfefture will vindicate the “injuty to public interest’ suffered as
.a result of the breach; (8) the appropriateness of the amount of the

recoghizance of bail; and (9) the cost, inconvenience, prejudice or

potential pre;udlce suffered by the State asa result of the breach.

____recg 777 A 2d at 934—-35 (cztatrons omztted)

B Turmng to the cts of ﬂus case, itis clear that Second Chance Bail Bond
| .-:assumed responslb:lrly fo mcnrtor the defendant’s batl condltrons and not just to secure
his appearance in court. Julle Carkhuff on behatf of Second Ghance Bail Bond, signed
 the bond form which states in relevant part:

Corporate Surety Bail Bond to seci
Condrcons ofBanj wrltten below.

re.the defendant's compliance with

1. "‘The defendant shal! appear in th|s court to answer to this charge
S onFO'BE' DETERMINED.

2. The defendant shall appearin any New Hampshire Court to answer
~this.charge when notified to report.to the:court.

3. ,The defendant lmmedrately shall notify any New Hampshire Court

- - irwhichthis case is pending of any change of address.

- 4. The defendant shall: keep the peace and be of good behav:or

-'5. Other W _ e

If the defendanf comphes wrth the Conditions of Bail, this obllgatlon shall
be null and vord on final drsposrtlon of this charge. :

ith an condltlon's Cash Bail shall be
forfeited to the-State and egecu;!gg may issue against the defendant for

Personal Recogn:zence and against the corporate surety or surety. In
addrtion, the court ‘may order the arrest of the defendant.



(Doc #5 (emphasls added)) Thus, the express terms of the bond made it clear that
breach of any condltion(s) could result in proceedmgs agelnst the corporate surety for
: forferture of the bond At a mrmrnum Second Chance Ba:! Bond assumed responsibllity
to ensure that the defendant to not commit. any new crlmes and notified the court
' ,lmmedrate!y ef any ohange of address o | |
There appears to be no dlspute that the defendant fazled to comply with at least
two categones of ba:l oondrtlons With respect {o his appearance for proceedings, the
~ bail order requrred the defendant toliveata specrﬁc address in Epping, New
' Hampshlre He was also requrred to mmedratefy notify the court if he changed his
address. There is no' dxspute that the defendant was headed to South Carolina to live
with his mother Hrs truck was packed for lh_e tnp. Thrs was a piain violation of the bail
condmon that he remaln !xving in Eppmg
t | Second and mere rmportantly. the ball order prohlblted the defendant from using
' controlted drugs end requlred that he not eommtt any hew crimes while on release In
the context of thrs ease these condltlens were deslgned to protect the safety of the
defendant The defendant overdosed on drugs ina parkmg lot in Massachusetts. The
EMTs had to use several doses of Narcan to revive him. Second Chance Bail Bond
oonceded that |t teok ne steps to monitor the defendant's drug use. it did not require
him to seek substanee abuse treatment The Surety presented no evidence that it even
-informally: supennsed the defendant. | 7
The Surety cialmed it drd not have the .pOWer to force the defendant to.comply
- wrth barl condltions That ciarm is somewhat dubrous because the Surety has the

' stetutory power to surrender a defendant to jall for faulure to eernply with the terms of

AT



 bail. RSA 597 38 It may do: so in order to avold habnllty on the bond if it is concerned
about the defendant’s comphance wrl:h bail condlt:cns §g_ id. Even without police
powers asa matter cf contract law the Surety has the ablhty to require the defendant to
engage .m oertaln acttons-to momtor his comphance with bail conditions. For example,
asa oondmon of postsng the bail bond, the Surety oou!d require the defendant to attend
treatment. take drug t&sts or subm;t to home vrstts If the defendant refused or falled to
ccmpw wrth these terms the Surety could request that it be re!eased from its bond.
Here,: Second Chanoe Baal Bond d:d nothing to' supervise the defendant. As aresult,

K "-second ’hanee Ba:l Bond failed to fuffil its role as surety Accordmglv the $10,000

bond shall be' forfemed to the state

DATE. - . . % N Wiliam Delker
el - Presiding Justice




STATE OF NEW HAMPSHIRE

Rockingham, ss. Superior Court
STATE OF NEW HAMPSHIRE
' Y.
JAMES CASTINE
218-2017-CR-00308
MOTIONTOE TIME LIMIT

NOW COMES the Surety, 2* Chance Bail Bonds, by and through counsel, Joseph J.

Prieto, and respectfully requests that this Honorable Court extend the time period which the

Surety has to respond to the Court’s order dated July 5,2017. In support thereof, the following

is stated:

L.
2.

The Defendant has been charged with three counts of sale of heroin.

On April 6, 2017, 2 Chance Bail Bonds posted a $10,000 bond and the Defendant
was released from jail.

On April 24, 2017, the Court revoked the Defendant’s bail. A show cause hearing
regarding the bail forfeiture was held on June 1, 2017.

Julie Carkhuff appeared for 2** Chance Bail Bonds and argued that she had only
agreed to an appearance bond and the Defendant had not missed any court dates.

The Court disagreed and found that 2™ Chance Bail Bonds “took no steps whatsoever
to supervise the Defendant’s compliance with bail conditions.” The Court further
found that 2™ Chance Bail Bonds “assumed responsibility to monitor the defendant’s
bailoondiﬁonsandnottojustsecmehisappeamnceinoom.”Duetoﬂﬁs,theComt
ordered that the bond be forfeited by order dated July 5, 2017.

A1



6. Superior Court Rule 12(e) provides that a Motion for Reconsideration or other post-
decision relief shall be filed within 10 days of the date on the written Notice of the
order or decision.

7. 2" Chance Bail Bonds had previously appeared pro so, but has now hired counsel to
assist in this matter and wishes to file a Motion to Reconsider. As the Cowrt’s order is
dated July 5, 2017, today’s date (July t7, 2017) is the final day to file said Motion.

8. Contemporaneous with this filing is counsel’s Appearance in this matter.

9. Itis therefore requested that this Court afford 2™ Chance Bail Bonds an additional 14
days in order to meaningful respond to the Court’s order.

WHEREFORE, the Defendant respectfully requests that this Court:
A. Extend the period of time which the Surety has to respond until July 31, 2017;
and,

B. Grant such further and additional relief as the Court deems necessary.

Respectfully submitted,
2™ Chance Bail Bonds
By its attorn
Joseph J. Pfiglo,.

Atﬁng}ﬁ Joseph Prieto/Bar # 15040
Priet¢ Law

121 Bay Street

Manchester, New Hampshire 03104
603-232-2085

603-232-3473 (fax)

207-752-2098 (cell)

CERTIFICATION

ALD



I hereby certify that a copy of the foregoing has been forwarded to the State via the /41
Rockingham County Attomey’s Office and to the Defendant via Neil J. Reardon, Esq. on this _Z 7

day of July, 2017.

Josepweté, Esq.




STATE OF NEW HAMPSHIRE
Rockingham, ss. Superior Court
STATE OF NEW HAMPSHIRE
\2
JAMES CASTINE
218-2017-CR-00308

'S ON CO

NOW COMES the Surety, 2™ Chance Bail Bonds, by and through counsel, Joseph J.
Prieto, and respectfully requests that this Honorable Court reconsider its order of July 5,2017
regarding bail forfeiture. In support thereof, the following is stated:

1. The Defendant has been charged with three counts of sale of heroin.

2. On April 6, 2017, 2" Chance Bail Bonds posted a $10,000 bond and the Defendant

was released from jail.

3. On April 24, 2017, the Court revoked the Defendant’s bail. A show cause hearing
regarding the bail forfeiture was held on June 1, 2017.

4. Julie Carkinff appeared for 2™* Chance Beil Bonds and argued that she had only
agreed to an appearance bond and the Defendant had not missed any court dates.

5. The Court disagreed and found that 2*¢ Chance Bail Bonds “took no steps whatsoever
to supervise the Defendant’s compliance with bail conditions.” The Court further
found that 2" Chance Bail Bonds “assumed responsibility to monitor the defendant’s
bail conditions and not to just secure his appearance in court.” Due to this, the Court
ordered that the bond be forfeited by order dated July 5, 2017.

L Appearance of the Defendant is the Primary Purpose of the Bail System

1
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6. Although the rule adopted in New Jersey allows for the imposition of conditions
other than appearance, appearance conditions remain the primary emphasis of the bail
system. State v. Korecky, T1T A.2d 927, 929, 2001 (N.J. 2001).

7. This is a well established concept in other jurisdictions as well. See State v.
Wurtzberger, 265 S.W.3d 329, 344 (Mo. Ct. App. 2008) (holding that
the primary objective of posting a bail bond is the appearance of the defendant at his
trial proceedings); In re Miller, 185 Vt. 550, 557 (2009) (finding that conditions of
release are intended to ensure appearance at trial); Commonwealth v. Sloan, 589 Pa.
15, 25 (2006) (holding that additional conditions of bail are permitted in order to
ensure appearance); Prof’! Bail Bonds, Inc. v. State, *85 Md. App 226, 236 (2009)
(holdingﬁatifmseddoesuotappwrﬂwnhaﬁmaybeforfeiﬁdasanhcenﬁvew
have accused appear and not to punish the surety); In re Pipinos, 33 éal. 3d 189, 199
(1982) (“ the primary purpose of bail is assurance of continued attendance at future
court proceedings).

8. This concept is recognized in New Hampshire as well. The “primary purpose of any
bail bond in & criminal case is to secure the defendant's appearance to resolve the
pending charges.” State v. Laniefsky, Rock. Caty. Super. Ct., No. 218-2012-CR-0813,
2012 N.H. Super. LEXTS 54, 2012 WL 6813519 (Dec. 18, 2012) (Order, Delker, J.).

9. “Trial courts are cautioned to weigh carefully the totality of circumstances present
when determining to impose a bond condition other than appearance, and to exercise
the authority to forfeit a bond for a breach of such condition sparingly.” Korecky, 777

A.2d at 929,
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10. Here the bail forfeiture is not based on a failure to appear. Rather, it is based on the
Defendant attempting to change addresses without notifying the Court and failing to
refrain from the use of controlled drugs.

11. While moving to South Carolina and uvsing controlled drugs may make it more
difficuit for the Defendant to appear, there is no evidence that the Defendant’s
purpose was to avoid appearance.

IL  The Surety Was Not Given a Chance to Ensure Compliance

12. Here the Defendant was found passed out in & vehicle in Sturbridge, Massachusetts.
At this same time, it was discovered, for the first time, that the Defendant had plans to
move to South Carolina,

13. While the surety is granted specific powers to ensure compliance, those powers are
not unlimited. “The surety does not exercise this custody as the Commonwealth
would. The principal is not shackled, confined, or impeded in his daily movements.
Indeed, the surety cannot arrogate to itself these coercive aspects of the
Commonweslth's power.” Commonweaith v. Stuyvesant Ins. Co., 366 Mass. 611, 615
(Mass. 1975).

14. New Hampshire RSA 597:32 provides that “Any court, for good cause, may strike off
a default upon a recognizance or order it to be struck off at a future day, upona
substantial compliance with the condition.”

15. Here the surety was given no chance to obtain substantial compliance. Once the
Defendant was found to be in violation, a warrant was issued and the surety lost any
recourse to aftempt to cure.

III.  Forfeiture of the Entire Bond is Excessive

3
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16. In the event that this Court holds forfeiture proper in this matter, the forfeiture of the
entire bond is excessive.

17. The Superior Court has the authority upon default to remit, reduce, or change the
forfeiture. 1-16 NH Practice Series: Criminal Practice & Procedure § 16.24 (2016).

18. Federal Courts have held “that forfeiture ought to bear some reasonable relation to the
cost and inconvenience to the government of regaining custody and again preparing
to go to trial.” United States v. Kirkman, 426 F.2d 747, 752 (4th Cir. N.C. May 26,
1970).

19. The case law from New Jersey cited by this Court supports this notion. Two of the
nine factors enumerated when analyzing whether to order forfeiture based on a breach
of a condition other than appearance are “the appropriateness of the amount of the
recognizance of bail” and “the cost, inconvenience, prejudice, or potential prejudice
suffered by the State as a result of the breach.” Korecky, 777 A.2d at 934-35,

20. When forfeiture is for breach of a nonappearance condition, the imposition of broad
conditions to control a defendant's behavior not only defeats the purpose of a bail
bond but could result in increased difficulty in obtaining a bond surety. /4. at 939.

21. The Vermont Supreme Court further echoes this concept. It has stated that the
“factors can be used only to determine the amount of forfeiture of bail, if any,
appropriate to ensure that bail-bond sureties uphold their duties in good faith, and not
as a punitive tool.” State v. Mottolese, 199 Vt. 470, 478 (Vt. June 12, 2015).

22. Additionally, Kentucky Courts apply similar reasoning. “Although our statutes and
rules permit forfeiture for breach of a nonappearance condition, the trial court's

AlS



discretion is not unfettered and must be exercised by applying various factors,”
Coomer v. Commonwealth, 2013 Ky. App. LEXIS 73 (Ky. Ct. App. May 3, 2013).

23, Here the State was not prejudiced as a result of the breach and was only mildly
inconvenienced, at best, as the Defendant was arrested in Massachusetts before he
had changed his address.

24. Neither of the breaches explicitly affected the Defendant’s appearance for any future
hearings.

25. Finally, the Defendant voluntarily appeared from South Carolina when he leamed of

the warrant and voluntarily appeared at the bail revocation hearing.

WHEREFORE, the Defendant respectfully requests that this Court:
A. Reconsider its order of July 5, 2017; and,
B. Return the surety it $10,000 bond; or
C. Holda hearing on this matter; and

D. Grant such further and additional relief as the Court deems necessary.

Respectfuily submitted,
2™ Chance Baj

Priet) Law

121/Bay Street

Manchester, New Hampshire 03104
603-232-2085

603-232-3473 (fax)

207-752-2098 (cell)

Aﬁ:ﬁey Joseph/Prieto Bar # 15040



CERTIFICATION

I hereby certify that a copy of the foregoing has been forwarded to the State via the 7 / Sfﬁ
Rockingham County Attorney’s Office and to the Defendant via Neil J. Reardon, Esq. on this—,
day of July, 2017.

Josepﬁ?'étq/liseﬁ /
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mle State of Netn Bampshire
anzrinr @am't

Rockinghain oy
STATE OF NEW HAMPSHIRE
g
| JAM;—:S CASTINE
. No. 218-2017-CR.0308
ORDER ON MOTION TO RECONSIDER BAIL FORFEITURE

On June 30 2017 th;s Court issued a detasied order forfeiting the $10,000

e oorporate;surety bond posted by Seoond Chanee Bai! Bond (* Second Chance” or “the

| surety’) based on the defendant’s vio!at:on of balf cond;t;ons The surety has filed a

‘motion to reconsrde _ he surety s motion for reoonsrderat:on is defied. Second
Chance argues that even if forferture ofthe bond is appropnate the order to forfeit the

“fulf amount of the bond m this case is excesswe Upon review of th|s Gourt s June 30

- order, the Co "'rt notes that it dtd not adequately exp!am why forfeiture of the full bond

was appropnate Accordmg!y, the Court issues thls order to supp!ement the onglnal

' forferture order

- As thrs Court recogmzed in its earlier order, the New Jersey Supreme Court has

s outlmed afnbi e clusive Tist of factors courts should consider in determme whether to

order forfeitu basedﬁ""n a breach ofa ba|l condrt:on

. tn cases involving a'cond'ltlon other than appearance courts should
consider: (1) whether the appl:cant is a commercial bondsman; (2) the
extent.of the bondsman s supervision of the defendant; (3) whether the

- defendant’s: breach of the recognizance of bail conditions was willful; (4)
any expianation .or mitigating factors: presented by the defendant; (5) the
-deterrence value of forferture (6} the seriousness of the condltson violated;

g
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(7) whether forfeiture will vindicate the “injury to public interest” suffered as
a result of the breach; (8) the appropriateness of the amount of the
recoghizance of bail; anid (9) the cost, inconvenience, prejudice or
potontlal pre;udlce suﬁered by the State as a resuit of the breach.

777 A 2cf 927 934-«35 (2001) (crtatrons omitted) “No single
factor alone is detenmnatrve in a proceedmg to vacate a bail bond forfelture and
the relative lmportanoe of each factcr is for the tnak }udge to determine inasmuch

as it may vamm"ﬁ 'm’case to case " 8A Am Jur 2d Bail and Recognizance §

' 173 (Aug 201 update) (catmg numerous cases)
The burden fS on the surety “to demonstrate that forfeiture was

: inequrtable ___reﬁy TITA. 2d at 935. Here, the surety argues that it was not

] ¢ .ensure compltanoe with the bari condltrons Motion to
Beconsider at 1]1[127“15 In fact Seoond Chanoe was given a chance to monrtor
the defendant’s complrance As this Court exptamed in its earlier order, by
agreemg to act as Mr Castrne s surety, Second Chanoe cou!d have lmposed
condmcns on hrm such as attendmg drug treatment or submrttmg to random

_ drug screens or submtttmg to home visits.

As in jgg_r_e_glg, here. Second Chance “made no effort to supervise

_:__'defendant to ,rtsure that he would comply wrth the [barl] provision. . . . [Second

Chance was] aliowed to post a bond collect the premrum and ‘forget the whole
thmg The surety seems to have been content to post the bonds and then

forget the who!e thrng It was only when ca!ied upon to make good the bonds that

e 'they awaken{_ dto what had occurred " . Thrs total and uter lack of effort is

partlcularly appallrng in the context of a corporate surety which profits from the

defendant's rcloase. Id. (As the triai court observed, a surety ‘is in the business

2
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uf risk _ventu‘r:e" eﬁgaged m an entrepreneurial venture, the object of which is
proﬁt.‘ The ccmrt added that 'the return lt seeke for assumptuon of risk is
substantrat and its fees [are} commensurate with the risk,’ and that occasional
tosees therefere must be expected Yix tn this case, sccording to the defendant's
own bail motton Seoond Change charged the defendant $2 :040.00 to secure the
| bond. (Doc #2) It is: dtfﬁcult to understand what the surety did to eam its fee in
 this case. S i o

-, This Court is well-aware of the difference between a corporate surety and
a famlly member or fnend who agrees monltor the defendant's compliance with

barl edndttionsz It has eensrdered ttus difference in past balt forfeiture hearings.

il bond eompany shoutd have the toots and expenence to

A-corperate ba
adequatety supervnston a defendant tndeed as thls Court noted dunng the

heanng, seme:ba_ :bond compames have qurte a sophtsticated superwsnon
system The Ievel ef momtonng varies in those other cases depending on the

Ievel of. rlsk pe ":by the defendant At least one ether bail bond company that

acts asa surety in thls Court prowdes superv;sron rangmg from electronic
monttonng through GPS for the htghest nsk defendants to periodic i m-person or
tetephomc check-m for iower risk defendants Dependmg ona defendant’s

needs and nsks Jthat surety also requ:res drug treatrnent andior random drug

tests. : tndeed,ﬁ in ether cases even famity members who act asa surety have
undertaken more substantlal steps to ensure compliance with bail conditions,

such as ertrol!ing the defe:"‘dant in counsellng Second Chance has not even

made a pretext of supervrsmg the defendant i in the case at bar.



' "'T'hi's Court doesndtsugg'est that the‘sUretjk must impose intense
supervisron on every defendant in order to avosd the nsk of forferture A surety
may oertalnly evaluate a defendant and make an rnformed judgment that the
defendant presents a low rssk of vrolatrng barl condrtrons In that situation, the
surety’s judgment that less ngorous supervrsron rs needed could establish a bona
fide effort to pclrce_the bail condltlons. Again, there is no evidence that Second
 Chance took any steps -td-éva’!tzate the defen‘dant’s risk level when it made the
. _‘_‘”decrsren not te promde any supervrsnon of hrm

The other factors ouﬂlned in K kg also wesgh m faver of forfetture in

‘ thrs case The wdtfulness of the defendant‘s eonduct any mrtlgatrng factors, the

| senousness of the wotatron, and the deterrent value of forfeiture can all be

| analyzed together The defendant was re!eased on bond on Apnl 8, 2017, on the
condrtlcn that he Ilve et a specrr c address in Epping. refrarn fram drug use, and
not commlt any new cnmes Just over a week later Massachusetts police found |

' the defendant and hrs gldfnend overdosrng m a rest stop wrth the key in the
lgnmon cf the defendant‘s truck EMTs adrrurustered multlp!e doses of Narcan to
revwe the couple and a subsequent search cf the vehrcle uncovered 9 grams of
herorn as well as: cocerne buprenorphme and hypodermrc needles. The
defendant a!so had: $1 125 in cash on him. The evidence establrshes that the
defendant and'__: rs: grr!fnend were in the process of relccating to South Cerolrna

- when the defendant was arrested for a number of cnmes rnc!udrng operating

under the inﬂuence of drug, neghgent operat:on ofa motor veh|c|e and

pcssessron of controiled drugs

Az>



' Tﬁislcenductcons‘tituted a willful violation of the bail coriditions. While it is
 unfikely that forfeitiire of the bail will deter the defendant from continuing to use
drugs; fa;reue‘e may entice the defendant or Surety to seek treatment for the

,_-.:addrctron in: add:ticn “the defendant violated. other hail prowsrons including

j’a:attemptmg to movetcut-of 'state without: the Court’s permrssron This conduct

_. couid be deterred by forfelture Further:the i issue ln this.case, is protectron of

- ‘both.the defendant and the pubhc n the case at bar; the defendant is charged

- 'with three counts ofisale_of a controlled drug_.;- After he - was released on bail, he
3 wasarrested for possessronofa number of drurg'sand' had a large 'amount of
castion him Thedefendant’s bail vioiaﬁOns; th'erefore. were ser'i'ous and

: "rmplrcate aH three ba[l ccnsrderatrons avarlabrlrty of the defendant to answer the
’ 'charges. danger to htmsetf and danger to others

The defendant never chaltenged the appropriateness of the amount of the

s 'bond in thls case In !rght of the seriousriess of the charges and his criminal

. 777 A 2 d at 935. F‘nal!y. although the State dld not suffer

t'mur.:h rf any. ecst ‘mconvemence prejudroe or potentral pre;ud:ee asa
result of the breach this factor is not determinative. See id. at 939 (citing
~ ‘saveral cases for the propcsmon that forfelture of bond is approprlate even when

the State incurred irttle costs and mconvenrence based on the breach of bail

'7 ‘{condrtrons) None eiess thrs factor does not wergh in favor of Second Chance
in thrs case erther Contrary to the surety‘s argument Motaon o Reconsider at
1[25 the defendant did not appear “vo!untanly” before thls Court Rather the

State ﬁted an expedrted motlcn for an arrest warrant based on the defendant’

5
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o lnteractlon wuth the M '}'ssachusetts police. (Doc. #6) Thls Court issued the

) warrant and the defej ' was arrested on that warrant on April 21, 2017. (Doc.
‘#7 #1 0) ‘He wes in.cus ody,mmtan he reappeared before the Court on April 24,
2017. (Doc. #9). "rhus,_wmie the defendant miay have returned to New
Hampshire vo[untanty lt was only after the State sought and obtained a warrant

for his arrest for breach of ball conditions.

For ail of these Fei sons the surety's motlon to reconsuder is denied. The
'szo 000 bond shall be erferted to the state.

fso ORDERED

_8/m |3°'7“
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STATE OF NEW HAMPSHIRE
Rockingham, ss. Superior Court
STATE OF NEW HAMPSHIRE
v.
JAMES CASTINE
218-2017-CR-00308

SURETY’S MOTION TO STAY SHOW CAUSE HEARING

NOW COMES the Surety, 2™ Chance Bail Bonds, by and through counsel, Joseph I.
Prieto, and respectfully requests that this Honorable Court stay the show cause hearing presently
scheduled for October 3, 2017 at 8:00 a.m. In support thereof, the following is stated:
1. The Defendant has been charged with three counts of sale of heroin.
2. On April 6, 2017, 2* Chance Bail Bonds (2™ Chance) posted a $10,000 bond and the
Defendant was released from jail.
3. On April 24, 2017, the Court revoked the Defendant’s bail. A show cause hearing
regarding the bail forfeiture was held on June 1, 2017.
4. OnJuly 31,2017, 2 Chance submitted its Motion to Reconsider.
5. On August 30, 2017, the Court denied 2** Chance’s Motion to Reconsider.
6. Itis now alleged that the surety has failed to pay the forfeited bail. As such, the Court
scheduled a show cause hearing for QOctober 3, 2017 at 8:30 a.m.
7. On September 26, 2017, 2* Chance appealed the Court’s order by filing a Notice of
Appeal with the Supreme Court. A copy of said appeal has been forwarded to this

Court.

ALl



8. Perfection of an appeal vests exclusive jurisdiction in the Supreme Court over
those matters arising out of, and directly related to, the issues presented by the
appeal. Rautenberg v. Munnis, 107 N.H. 446, 447 (1966).
9. Further, a decree does not go to final judgment if a timely appeal is taken to the
Supreme Court. Rollins v. Rollins, 122 N.H. 6, 9 (1982).
10. Thus it is respectfully requested that this Court stay the show cause hearing and any
other further hearings regarding the surety while the surety’s appeal is pending.
WHEREFORE, the Defendant respectfully requests that this Court:
A. Stay the show cause hearing; or
B. Grant such further and additional relief as the Court deems necessary.

Respectfully submitted,
2™ Chance Bail
By its atto
Joseph J.

At Jodeph Prieto Bar # 15040
Prieto Law
Yy

121 Street

Manchester, New Hampshire 03104
603-232-2085

603-232-3473 (fax)

207-752-2098 (celi)

?

CERTIFICATIO

I hereby certify that a copy of the foregoing has been forwarded to the State via the 11\
Rockingham County Attorney’s Office and to the Defendant via Neil J. Reardon, Esq. on this 2 7

day of September, 2017.
Esq”

Joseph/Prigto!

2
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THE STATE OF NEW HAMPSHIRE

JUDICIAL BRANCH
SUPERIOR COURT
Rockingham Superior Court Telephone:; 1-855-212-1234
Rockingham Cty Courthouse/PO Box 1258 TTYTDD Relay: (800) 735-2864
Kingston NH 03848-1258 hitp:/Meww. courts.state.nh.us
NOTICE OF DECISION
FILE COPY
Case Name: State v. James Castine

" Case Number:  218-2017-CR-00308
Please be advised that on October 06, 2017 Judge Delker made the following order relative to:

Motion to Stay Show Cause Hearing: Granted.

Qctober 17, 2017 Maureen F. O'Neil
Clerk of Court

(278)
C: Neit J. Reardon, ESQ; Joseph J. Prieto, ESQ; Ryan Christopher Ollis, ESQ

NHJB-2501-8 (07/01/2011) A Z g-
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