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QUESTION PRESENTED FOR REVIEW

Whether Part 1, Article 15 of the New Hampshire
Constitution, as construed by the Supreme Court in State v.
Nowell, 58 N.H. 314 (1878), requires that a public employee
be afforded transacticnal immunity when he or she is
compelled by a public employer to furnish statements under
the threat of termination? (App. 5-23).°

CONSTITUTIONAL, PROVISTONS, STATUTES I CES, RULES, OR
REGULATIONS INVOLVED IN THE CASE

Part 1, Article 15 of the New Hampshire Constitution

No subject shall be held to answer for any crime,
or offense, until the same is fully and plainly,
substantially and formally, described to him; or
be compelled to accuse or furnish evidence against
himself. Every subject shall have a right to
produce all proofs that may be favorable to
himself; to meet the witnesses against him face to
face, and to be fully heard in his defense, by
himself, and counsel. No subject shall be
arrested, impriscned, despoiled, or deprived of
his property, immunities, or privileges, put out
of the protection of the law, exiled or deprived
cf his 1life, 1liberty, or estate, but by the
judgment of his peers, or the law of the land;
provided that, in any proceeding to commit a
person acgquitted of a criminal charge by reason of
insanity, due process shall reguire that c¢lear and
convincing evidence that the person is
potentially dangerous to himself or to others and
that the person suffers from a mental disorder
must be established. Every perscn held to answer

'References to the Appendix filed herewith are denoted “App.

at

L References to the Addendum to this Brief are denoted

“Addendum at L



in any crime or offense punishable by deprivation
of liiberty shall have the right to counsel at the
expense of the state 1f need is shown; this right
he 1is at liberty to waive, but only after the
matter has been thoroughlily explained by the court.

STATEMENT OF THE CASE

Procedural Posture

The Defendant is charged in the Rockingham Superiocr Court
with three counts of Reckless Conduct in violation of RSA 631:3.
{(App. at 1-4}. In response to the indictment, the bDefendant
filed a timely Motion to Dismiss arguing, inter alia, that
because he had been compelled to answer questions by his public
employer, he was entitled to transacticnal immunity pursuant to
Pt. 1 Article 15 of the New Hampshire Constitution. (App. at
5-23, 33-50). Following hearing, the Trial Court (Delker, J.)
denied the Defendant’s Motion to Dismiss. (Addendum at 1). The
Defendant subsequently moved the trial court to transfer the
Question to this Court. (App. at 51). Feollowing the trial court’s
execution of an interlocutory appeal statement, this appeal
followed. {(App. at 61;}.

Factual Background

For purposes of the Defendant’s Motion to Dismiss at the

trial court, the facts were materially undisputed. At the time

of the events giving rise to the indictment, the Defendant was



employed as a Probation and Parcle Officer by the New Hampshire
Department of Corrections {“"NE DOC"). {App. at 6}). The
indictments allege that on December 1, 2015, the Defendant and
Appellant, David Burris, engaged 1in reckless conduct by
discharging his weapon in the direction of a vehicle driven by a
fleeing suspect. (App. at 2-4, 6).

The NE DOC undertook an investigation of the events of
December 1, 2015, led by Director Colcn Forbes. (App. at 6). The
Defendant was ordered by the NH DOC on at least two occasions,
under threat of termination, to provide a written report and to
answer gquestions regarding the events giving rise to the
indictment. (App. at 6-8). First, on or about December 4, 2015,
Burris was ordered under threat of immediate termination to
provide a written statement regarding the events giving rise to
the indictment. (App. at 6-8). He complied with that order and
provided a written report which included the following assertion

and reservation of rights:

I have been ordered by the NH Department of

Corrections to participate in this
interview/meeting and/or to provide this
statement. I do so at this order as a
condition of my employment. Failure for me

to abide by this order would lead to
immediate severe discipline in the form of
automatic dismissal and/or Jjob forfeiture.
As such, I have no alternative but to abide
by this order. It is my belief and
understanding that the Chief and the

3



Department requires my participation solely
and exclusively for internal purposes and
will not release it to any other agency. It
is my further belief that any statements will
not and cannot be used against me in any
subsequent c¢riminal proceedings. I authorize
release of any statements to my attorney ox
designated union representative. I retain
the right to amend or change this statement
upon reflection to correct any unintended
mistake without subjecting myself to a charge
of untruthfulness. For any and all other
purposes, I hereby reserve my constitutional
right tc remain silent under the Fifth and
Fourteenth Amendments to the United States
Constitution and Part 1, Article 15 of the
New Hampshire Constitution and any other
rights prescribed by law. I specifically
rely on the [principles] and protections
afforded to me by State v. Nowell, 58 N.H.

314 (1878). Further, I rely upon the
protection afforded me under the doctrines
set forth in Garrity v. New Jersey, 385 U.S.

493 (1967); Spevack v. Klein, 385 U.S. 551
(1956); State v. Litvin, 147 NH 60e (2002)
and any other rights afforded wunder New
Hampshire law and/or the New Hampshire
Constitution, should this report/statement
be used for any other purpose of whatsoever
kind or description.

(App. at 6-8).

On or about January 14, 2016, Burris was again ordered by
the NH DOC, under threat of termination, to submit to an
interrogation by Director Forbes regarding the events giving
rise to the indictment. (App. at 7). Burris again asserted the
rights set forth above and the parties agreed that the interview

would be conducted subject to Burris’ assertion of the exact same



rights he asserted prior to providing his December 4, 2015

written statement. (ARpp. at ©6-8). Burris then provided a

compelled statement regarding, inter alia, the events of December
1, 2015. (App. at 8).

On or about February 4, 2016, Director Forbes issued an
investigative  report {the “Forbes Investigation”) to the
Commissioner of Corrections that quoted and directly relied upon
both the statement and interview provided by the Defendant.
(App. at 8). A copy of Burris’ written statement was included in
the report to the Commissioner. (App. at 8).

The State’s prosecuting entity in this case, the Strafford
County Attorney’s Office (“SCRO”), has averred that, in May 2016
when it was referred this case by the Rockingham County
Attorney’s Office, it was “made aware that an internal
investigation [by the NH DOC] was completed” but was not
initially provided with a copy. (App. at 24;}. Thereafter, the
SCAO issued a Grand Jury subpoena to a representative from the NH
DOC to appear before the Grand Jury and provide the NH DOC
investigation. {App. at 24). Subsequently, the New Hampshire
Attorney General’s Office provided the the SCAC with a “redacted
disk” containing the Forbes Investigation with  Burris’

statements redacted. (App. at 25). The SCAO has conceded that



its investigator “has had discussions with members of the
Department of Corrections in an effort to conduct further
investigation” but claimed that “[alt no time dig [the
investigator} learn of any information provided by the defendant
in violation of his Garrity rights.” (App. at 25). The
investigator has averred that “[n]lone of the materials {obtained
and reviewed from the NH DOC] contained any information obtained
directly from PPO Burris under the Garrity interview during the
administrative investigation.” (Bpp. at 30(F)). The State has
further stated that “{alt no time has this prosecutor or any
member of the [SCAOQ] seen or been provided with any information
offered by the defendant as a result of any interviewed [sig¢] he
was compelled to provide.” (App. at 253).
SUMMARY OF ARGUMENT

The New Hampshire Constitution, Pt. 1, Art. 15, resquires
that a public employee be afforded transactional immunity to
displace the right to be free from providing compelled statements
against one’s self. This conclusion is mandated by this Court’s
holding in State wv. DNowell, 58 N.H. 314 (1878}, which remains
binding authority and provides proper instruction regarding the
scope, intent, and reguirements of Article 15. Use immunity

ultimately 1is inherently flawed and does not provide the



protection guaranteed by Article 15. Alleged problens with
application of transactional immunity to public employees are
overstated and must, in any case, give way to the plain and
unmistakable command of the New Hampshire Constitution, For
these reasons, the Defendant, having been compelled by his State
employer, the NH DOC, to answers questions regarding the very
incident that forms the basis for his indictment, is entitled to
dismissal of the charges against him. Finally, even 1if this
Court were to rule that the remedy of transactional immunity was
ultimately not required to displace the Defendant’s rights under
Art. 15, he is entitled to dismissal as a result of his
reasonable reliance on this Court’s holding in Nowell.

ARGUMENT
PART I, ARTICLE 15 OF THE NEW HAMPSHIRE CONSTITUTION REQUIRES
TRANSACTIONAL IMMUNITY TO DISPLACE THE CONSTITUTIONAL GUARANTEE
TO BE FREE FROM FURNISHING COMPELLED STATEMENTS.
I. STANDARD OF REVIEW

This Court’s review of the trial court's legal conclusions,

is de novo. State v. Plch, 149 N.H. 608, 613 (2003). When the

Court interprets a provision of the constitution, it looks to the
provision’s “purpose and intent.” HWarburton v. Thomas, 136 N.H.
383, 386-387 (19923 . “The simplest and most obvious

interpretation of a constitution, 1f in itself sensible, is most



likely to be that meant by the people in its adoption.” State

Emplovees' Ass'n of New Happshire v. State, 161 N.H. 730, 740-741
(2011). Finally, this Court “will give the words in question the

meaning they must be presumed to have had to the electorate when
the wvote was cast.” Id, (gquoting New Hampshire Munic. Trust

Workers' Comp. Fund wv. Flynan, 133 N.H. 17, 21 (1990)).

IT. GENERAL PRINCIPLES REGARDING COMPELLED STATEMENTS BY PUBLIC

EMPLOYEES
Garrity and its Progeny
In Garrity wv. New Jersey, 385 U.S5. 493, 494 (1967), police

officers under investigation by their department were instructed
that they had to answer an investigator’s questions or face
termination from employment. After the officers chose to answer
guestions, some of their answers were used against them in
criminal proceedings. Id. The Supreme Court concluded that the
officers’ statements were obtained by compulsion because they

were forced to either incriminate themselves or forfeit their

employment with the State. Id., at 496-498; see also State v.
Litvin, 147 N.H. 606, 608 (2002}). Because the statemenis were

obtained by compulsion, the Court ruled that the Fifth Amendment

demanded the reversal of convictions obtained with the benefit of

the statements. Id. at 500.

“When an employee 1s confronted with the threat of an



adverse employment action for refusal to answer questions, ‘the
very act of . . . telling the witness that he would be subject to

removal if he refused to answer’” confers immunity. Sher w. U.S.

Dept. of Veterans Affairs, 488 F.3d 489, 501-502 ({(1st Cir. 2007)

(quoting Uniformed Senitation Men Ass'n, Inc. V. Comm’'r of
Sanitation of New York, 426 F.2d 619, 626 (lst Cir. 1970)).
Indeed, “no specific grant of immunity is necessary: ‘It is the
very fact that the testimony was compelled which [triggers
immunity)], not any affirmative tender of immunity.’” Id. {quoting
Gulden v. McCorkle, 680 F.2d 1070, 1075 (5th Cir.1982)); see also
United States v. Veal, 153 F.3d 1233, 1239 n. 4 (1lth Cir. 1998)
(“The Fifth Amendment protection afforded by Garrity to an
accused who reasonably believes that he may lose his job if he
does not answer investigation questions is Supreme Court-created
and self-executing; it arises by operation of law; no authority
or statute needs to grant it.”}.
Transactional Immunity Beccmes the Law of the Land
Prior to 1972, the Supreme Court had, for approximately 80

years, held that transactional immunity was required to displace

the protections of the Fifth Amendment. See Counselman V.
Hitchcock, 142 U.S. 547, 585-586 (1892). Importantly, the Court

in Counselman reached the conclusion that transactional immunity



was required to compel testimony by relying heavily on this

Court’s decision in State v. Nowell, 58 N.H. 314 (1878} and the

Massachusetts Supreme Judicial Court decision in Emery’s Case,

107 Mass. 172 (1871). The Counselman Court “held that the
Massachusetts and New Hampshire [state constitutional]

prohibition on being required to furnish incriminating evidence
was also part of the Fifth Amendment right . . .” State ¥.
Soriano, 68 Or. App. 642 (1984), aff’d 693 P.2d 26 (Or. 1984).
In deing so, the Court wrote as follows:

We are clearly of the opinion that no statute
which leaves the party or witness subject to
prosecution after he answers the
incriminating gquestion put to him can have
the effect of supplanting the privilege
conferred by the constitution of the United
States. Section 860 of the Revised Statutes
does not supply a ccmplete protection from
all the perils against which the
constitutional prohibition was designed to
guard, and is not a full substitute for that
prohibition. In view of the constitutional
provision, a statutory enactment, to be
valid, must afford absolute immunity against
future prosecution for the offense to which
the gquestion relates.

Counselman, 142 U.S. at 585-586. Subsequent to Counselman, it
is “irrefutable” that transactional immunity became part of our
State and Federal “constitutional fabric.” State ¥. Mi i,

614 P.2d 915, 921 (Haw. 1980).

10



Supreme Court Lowers Fifth Amendment Bar

In Kastigar v. United States, 406 U.s. 441 {1972), the

Supreme Court abruptly reversed course. The <Court held that,
where a person is offered immunity to compel his testimeony, it is
constitutionally sufficient to nmerely preclude use of the
testimony and any evidence derived from it in a later criminal
proceeding. Casting off years of settled precedent, the Kastigar
Court concluded that full transactional immunity for crimes
discussed in a compelled statement 1is broader than that which is
required by the Fifth Amendment of the United States
Constitution. Id., 406 U.S. at 453. Instead, the U.S. Supreme
Court concluded that “use” and derivative use immunity satisfied
the requirements of the Fifth Amendment. Id. Nevertheless, the
immunity provided must put the individual in “substantially the
same position as if [he] had claimed his privilege.” Id. at
458-459. This means that, at least pursuant to the Fifth
Amendment, “the government cannot use . . . immunized testimony

itself or any evidence that was tainted--substantively derived,

‘shaped, altered or affected” . . . by exposure to immunized
testimony.” United States v. Slough, 641 F.3d 544, 549 (D.C.

Cir. 2011) {guoting Upited States v. North, 910 F.2d 843, 855

(D.C. Cir. 19%0)).

11



Of course, states are free to impose, and have imposed,
greater restrictions on compelled statements than that required
by the federal constitution. Sege Qregon Y. Hass, 420 U.s5. 714,
719 (1975) (noting that a state is free, as a matter of its own
law, to impose greater restrictions than those under federal
constitutional standards). In the end, 1if statements are
obtained under the threat of the loss of government employment,

the state “must offer to the witness ywhatever immunity 1is

required to supplant the privilege . . . .7 Lefkowitz v. Turley,
414 U.S. 70, 85 (1973). As discussed just below, this Court has

already adopted a more restrictive state constitutional standard
requiring transactional immunity to displace the privilege
against the compelled furnishment of evidence.

IIT. ARTICLE 15 OF PART I OF THE NEW HAMPSHIRE CONSTITUTION
REQUIRES TRANSACTIONAL IMMUNITY TO DISPLACE THE PRIVILEGE

AGAINST SELF-INCRIMINATION.

In State v. Nowell, 58 N.H. 314 (1878}, this Court expressly

determined that transactional immunity is required to displace
the right to remain silent under Article 15. In Nowell, the
Court considered whether a statute that compelled and required
clerks, servants, or agents to testify against their principals,
offered sufficient safeguards so as to not deprive the witness of

the full protection of Article 15. The statute 1in gquestion

12



| provided that “no testimony so given by him shall, in any
prosecution,‘be used as evidence, either directly or indirectly,
against him, nor shall he be thereafter prosecuted for any
offence so disclosed by him.” Id. at 315. Finding that the
statute passed muster, the Court observed as follows:

The legislature, having undertaken to obtain the
testimony of the witness without depriving him of his
constitutional privilege of protection, must relieve
him from all liabilities on account of the matters
which he is compelled to disclose; otherwise, the
statute would be ineffectual. He is to be secured
against all liability to future prosecution as
effectually as if he were wholly innocent. This would
not be accomplished if he were Ileft liable to
prosecution criminally for any matter in respect to
which he may be required to testify.

id. Accordingly, this Court held that what is now known as
transactional immunity is required in order to assure that any
witness forced to give compelled testimony is not deprived of the

benefit of his Article 15 rights. Id.; see State v. Gonzalez, 853

P.2d 526, 528 (ARlaska 1993) (“Transactiocnal immunity
prohibits prosecution of a compelled witness for a crime

concerning which the witness is compelled to testify.”).

Here, the Defendant was compelled under threat of immediate
job forfeiture to provide statements to the NH DOC investigator.
Be properly asserted and retained all his rights to remain silent

under the Fifth and Fourteenth Amendments to the United States

13



Constitution and all his rights wunder the New Hampshire
Constitution and State v. Nowell specifically. There can be no
dispute that the compelled testimony relates directly to the
offense for which he is charged. Because full transactional
immunity--“as effectually as if he were wholly innocent”--is the
price the State must pay for compelling his testimony, the

indictment must be dismissed. State v, Nowell, 58 N.H. at 314;

see also Wyman v. De Gregory, 101 N.H. 171, 174 {1357} (relying

upon and citing to Nowell determined that where an individual is
“no longer 1liable to prosecution,” his Article 15 rights were

sufficiently protected).?

Iv. THE TRIAL COURT COURT ERRONEOUSLY CONCLUDED THAT THE HOLDING
OF NOWELL IS DICTA.

The doctrine of stare decisis “demands respect in a society

governed by the rule of law,” for “when governing legal standards

are open to revision in every case, deciding cases becomes a mere

2 gtate v, Litvin, 147 N.H. 606 (2002,) does not alter this

result. In Litvin, a municipal clerk appealed the denial of a
motion to suppress statements she made to city investigators.
The “Garrity” warning provided to the clerk provided: “If you

refuse to answer my questions, you will be in violation of City
policy and shall be subject to disciplinary penalties.” Id. at
607. In concluding that there was no compulsion requiring

Garrity protections, the Court thought it relevant that the Clerk
did not assert her right to remain silent “and was not threatened

with automatic job loss” only “disciplinary penalties.” Id. at
600. Here, of course, Burris asserted and retained his right to
remain silent and was expressly threatened with automatic job

loss if he did not provide a statement.
14



exercise of judicial will with arbitrary and unpredictable
results.” Jacobs v. Dir., N.H. Div. of Motor ¥Vehicles, 149 N.H.
502, 504 (2003) (quoting Branpigan v. Usitalo, 134 N.H. 50, 53,
587 A.2d 1232 (1991)). Here, the trial court concluded that the
holding of Nowell is “non-binding judicial dictum” that it was
not obligated to follow. (Addendum at 11). The trial court

reasoned as follows:

[Tlhe ([Nowelll court was only asked to pass upon the
constitutionality of the statute at issue, which
provided transactional immunity. Put differently, the
court was not asked to decide whether something less
than transactional immunity--such as use and
derivative use immunity--would suffice for purposes of
Part I, Article 15.

(Addendum at 12) (emphasis in original).

The trial court’s conclusion that the holding of the Nowell
case is “dicta” is erroneocus. The rule that the Court adopted as
the basis of its decision in Nowell, which was directly driven by

the facts in Nowell, 1is binding precedent. See Trustees of
Phillips Exeter Academy v. Exeter, 90 N.H. 472 (1940). As this

Court has held:

A rule adopted as the basis of decision of the issues
involved is a judicial declaration of law constituting
a precedent. The fact that another rule would lead to
the same decision does not make it available if it 1is
an erroneous one. A case is Lo be regarded as
precedent when it furnishes a rule Lhat may be a 11
in settling the rights of parties.

15



Id. (emphasis added).

In Nowell, the New Hampshire Supreme Court was sguarely
presented with the question of whether an individual could be
compelled to testify against himself and, 1f so, under what
clrcunstances. Newell, a clerk, was heid in contempt after
refusing to answer under oath whether he or his principal engaged
in the illegal sale of alcohol. He argued that Article 15 of the
New Hampshire Bill of Rights guaranteed him the right to refuse
to answer and that Gen. St., c. 99, § 20 was unconstitutional.
He asserted, in other words, that even though he was granted
statutory immunity, he had a constitutional right to remain
silent and, to the extent the statute required otherwise, it was
unconstitutional. Nowell, 58 N.H. at 315-316.

Contrary to the trial court’s restrictive reading of the
Nowell court’s obligations, the Court was required to delineate
the constitutional dimensions of Article 15's right of an
individual not to be “compelled to accuse or furnish evidence
against himself.” Indeed, the court--in a case of first
impression--appropriately did just that. The Court declared
that in order for an individual to be constitutionally compelled
to provide evidence against nimself, he must, at a minimum, be
from all liabilities on account of the matters

“relieveld] . . .

16



which he is compelled to disclose(,]” and "“secured against all
liability to future prosecution as effectually as if he were
wholly innocent.” Id. at 315. In modern parlance, an
individual must be afforded “transacticnal” immunity to be
compelled to provide evidence against himself. The Court then
declared the statute at issue constitutional because it entitled
a witness to transactional immunity as reguired by the
constitution. Id.

The Court did not have the luxury of simply affirming the
immunity statute as constitutional because it offered
transactional immunity. It had to explain why the statute was
constitutional. Indeed, to do otherwise would have ignored the
very challenge before it: whether the statutory grant of
transactional immunity (or legal innocence) was insufficient and
unconstitutional. The guestion was not constrained, as it may be
in modern day, to whether a grant of transactional immunity 1is
sufficient merely because it offers more than the Fifth

Amendment’s constitutional floor of use and derivative use

immunity.

The Court did not have the wisdom of more than 100 years of

jurisprudence analyzing the issue under the federal constitution

17



or New Hampshire’s sister state constitutions.3 Instead, it was
presented as a matter of first impression. To answer Nowell’s
challenge, the Court had to decide and dictate the contours of
Article 15’s promise that “[n]o subject shall . . . be compelled
to accuse or furnish evidence against himself.”

The Court had a panoply of options available to it on the
constitutional compulsion spectrum: it could have determined, as
Nowell urged, that an individual simply cannot be compelled to
furnish evidence against himself; it could have determined, as it
did, that an individual can only be compelled 1if granted
transactional immunity; it could have determined that use and
derivative use immunity (or just use immunity) was sufficiently

protective to allow compelled testimony.* Contrary to the trial

3 Significantly, the Court did not have the Supreme Court’s
declaration of what the federal constitutional floor of immunity
under the Fifth and Fourteenth Amendments was fcr witnesses
compelled to provide incriminating testimony against themselves.
cf. Counselman v. Hitchcock, 142 U.S. 547 (1892); EKastigar v.
United States, 406 U.S. 441 (1972); see also Garrity v. New
Jersey, 385 U.S3. 493 (1967).

¢ In answer to Nowell’s objections, the Court explained the
limitations of the rights and guarantees provided by Article 15.
Nowell argued that he could not be compelled to testify even if
entitled to transactional immunity because of the possibility he
would be subjected to future unwarranted prosecutions and because
the evidence would tend to degrade him. The Court instructed
that Article 15 placed Nowell in no better position than
innocent persons--the Bill of Rights entitled him to “legal
innocence for the crime disclosed,” and if a later related
prosecution against him were made “[n}lot only would his testimony
against his principal be excluded if offered, but the indictment

18




court’s assertion, the Nowell Court answered the question before
it by ruling as a matter of state constitutional law that, so
long as effective legal innocence was imbued, an individual could
be constitutionally “compellea to accuse or furnish evidence
against himself.” N.H. Const., pt. I, art. 15. This judicial
precedent was essential to the judgment and based on the facts
and issues befcre the court. Cf., Trustees 9f Phillips Exeter

Academy, 27 A.2d at 577,

The precedential effect of Nowell was further reaffirmed by
this Court in Wyman v. De Gregory, 101 N.H. 171, 174 (1957
(citing Nowell as authority for the proposition that the
guarantees of Article 15 of the New Hampshire Constitution are
protected by a statute granting transactional immunity). In Hyman
this Court, relying on Nowell, observed that “[a]s to Fifteenth
Article, pt. 1 of the New Hampshire Constitution, an immunity
statute which protects a witness against criminal conviction in

our State courts from disclosures which he may be compelled to

would be dismissed, or a verdict entered in his favor.” Id. It
further explained that Article 15 did not protect against
reputational harm and, to the extent Nowell wished it did, his
answer would be found through the legislative and not judicial
process. See id. ("It is alsc objected that the witness is not
bound to answer, because his evidence may tend to degrade him;
but this decctrine of the commen law it must be competent for the
legislature to change.”). As a result, the court ruled Nowell
could be held in contempt 1if he failed to testify. Presented
with the issue, the court was required to adjudicate.
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make satisfies its requirement.”’ Id.; see In Re Kinoy, 326 F.
Supp. 407, 414 (S.D.N.Y. 1971){rejecting an argument that a prior
Supreme Court precedent on immunity was dicta the court noted if
prior United States Supreme Court pronouncement on ilmmunity was
dicta it took on the new life as settled law when subsequently
reaffirmed 1n ancther case). Nowell is binding authority that
requires dismissal cf the instant charges.
V. THIS COURT SHOULD NOT ABROGATE OR OVERTURN NOWELL, AS THE
COURT PROPERLY CONCLUDED THAT ARTICLE 15 REQUIRES

TRANSACTIONAL IMMUNITY TO DISPLACE ITS PROTECTIONS.

As this Court has observed:

The relevant text of Part I, Article 15 is
broader than the Fifth Amendment. The Fifth
Amendment, in relevant part, states, “[N]or
shall [any person] be compelled in any
criminal case to be a witness against

5 Tt is instructive that the Supreme Court relied on what it
obviously believed was the holding of the DNowell Court to
conclude that transactional immunity was required to displace
the Fifth Amendment. See Counselman y. Hitchcock, 142 U.S. 547,
577 (1892). Counselman remained good law for approximately
seventy vyears until Kastigar. Other states have similarly
concluded that Nowell represents a binding constitutional
precedent. See, e.d., State v, Ely, 708 A.2d 1332, 1337 (Vt.
1997} (noting Nowell as a state court “precedent” relied upon in
the Supreme Court’s Counselman decision); State w. Murphy, 107
N.W. 470, 473 (Wis. 1906) (“Thus, in New Hampshire, it has been
held sufficient to that end to declare immunity from any crime
which a witness’ testimony ‘disclosed.’”}. These affirmations
of Nowell as binding precedent are entitled to weight and
deference in determining the controlling force of stare decisis.
Cf. Brannigan, 134 N.H. at 53 (weighing continued application of
rule, as well as other state’s approval of such rule, in
determining whether stare decisis should be folilowed on a
constitutional guestion).
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himself.” . . . Part I, Article 15 states,
“No subject shall . . . be compelled to
accuse or furnish evidence against himself.”

State v. Roache, 148 N.H. 45, 49 (2002} (internal citations

omitted). Transactional immunity is thus required by the plain
language of Article 15, and prohibits the compulsion applied by

the NH DOC in this case. Bd. of Trustees, N.H. Judicial Ret.

Plan v. Sec'y of State, 161 N.H. 49, 53 (2010). “"The simplest and
most obvious interpretation of a constitution, 1f 1in itself

sensible, is most likely to be that meant by the people in its

adoption.” State Emplovees’ Ass'n of New Hampshire, 161 N.H. at
740-741.

The marked difference between the language of Article 15 and
the Fifth Amendment compels the additional protections that this
Court has regularly applied when construing the reach of Article
15. See State v. etw , 149 N.H. 396, 402 (2003) (noting
that the New Hampshire Constitution “provideé greater protection
to a criminal defendant with respect to confessions than does the
Federal Constitution”); Roache, 148 N.H. at 49-50 (2002) (“Our
prior interpretations of Part I, Article 15 also support the
conclusion that it provides greater protection in this case than
does the Federal Constitution.”); State v. Laurie, 135 N.H. 438,

444-445 (1992) (stating New Hampshire requires State to prove
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voluntariness of a waiver of Article 15 rights beyond a
reasonable doubt, whereas the federal constitution requires only

a preponderance of the evidence); State v, Monroe, 142 N.H. 857,

863-864 (1998) (“State Constitution provides greater protection
to a criminal defendant with respect to confessions than does the
Federal Constitution”).

Importantly, the language of Part 1, Article 15 is identical
to the language contained in Part I, Article 12 of the

Massachusetts Constitution. 1In Carney v, Springfield, 403 Mass.

604, 610-611 (1988}, the Supreme Judicial Court (“SJC")
considered the level of immunity required to preserve the
self-incrimination protections of a police officer terminated
after being ordered to provide an internal affairs statement.
The SJC held that unlike the “use” and “derivative use” immunity
Kastigar found sufficient to satisfy the Fifth Amendment,
warticle 12 of the Declaration of Rights requires transactional
immunity to supplant the privilege against self-incrimination,

even in the context of public employment.” Carney, 403 Mass. at

610-611; Baglioni v. Chief of Salen Police, 421 Mass. 229 (1995}

see also Attorney General v. Colleton, 387 Mass. 790 (1982).

“Given the shared history of [the] state constitutions” the

New Hampshire Supreme Court has given Tweight to the
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Massachusetts Supreme Court’s interpretation of Part I, Article
12” when interpreting the reqguirements of Article 15. Reache,
148 N.H. at 49; see also, In re Juvenile, 150 N.H. 644, 652
(2003) (“Because the language of the Confrontation Clause 1is
identical, and given the shared history of our state
constitutions, we again give weight to the Massachusetts Court's
interpretation of an identical provision.”}. “Article 12 [cf

the Massachusetts Declaration of Rights] evolved from a sense of

the inquisitorial methods of the Star Chamber and ecclesiastical

courts in England.” Roache, 148 N.H. at 49 (quoting
Commonwealth v. Mavredakis, 430 Mass. 848, 859 (2000)). The

language was incorporated verbatim into New Hampshire’s
Constitution four years after it was adopted by the Commonwealth.
state v. Cormier, 127 N.H. 253, 262 (1985) (King, C.J. and
Douglas, J., dissenting); see generally, Marshall, Ihe New
Hampshire State Constitution, A Reference Guide at 11 {2004).
The SJC’s treatment of this issue strongly substantiates this
Court’s longstanding and unchanged precedent 1in Nowell that
transactional immunity is required under the Article 15.

In addition to Massachusetts, numerous other states have
ruled that Kastigar use immunity is inadequate to displace the

protections of state constitutional protections from compelled
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self-incrimination. See State v. Genzalez, 853 P.2d 526, 530-533
(hAlaska 1993); State v. Mivasaki, 614 P.2d 915, 921-%23 (Haw.
1980); Wright . McAdory, 536 S.2d 897, 903-9204 (Miss. 1988);
State v. Sorianc, 684 P.2d 1220, 1232-1234 (Cr. Ct. App. 1984),
aff'd, 693 P.2d 26 (Or. 1984); State v. Thrift, 440 5.E.2d 341,

349-351 (S.C. 1994).

The trial court suggested that Tpractical problems”
mitigated against the requiring transactional immunity in the
public employment context. (Addendum at 20). The trial court
noted that the paucity of cases, in Massachusetts in particular,
involving a criminal defendant seeking the remedy of dismissal
was somehow an indicator of difficulty in the practical
application of the constitutional guarantee. (Addendum at 21} .
To the contrary, the lack of cases demonstrates that the regular
procedure of obtaining immunity pricr to questioning in cases

with criminal implications works seamlessly in the Commonwealth.

See e.g. Furtade v. Town of Plymouth, 451 Mass. 529, 530

(2008) (noting that “([a]fter the district attorney and the
Attorney General executed ietters granting transactional

immunity” the officer provided a report and took a polygraph

examination).

Moreover, the procedural hurdles compare favorably with the
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current use immunity procedures in New Hampshire as evidenced by
the record in this case. First, contrary to the trial court’s
suggestion that there is some gquestion regarding the mechanism by
which dimmunity arises, the State has conceded that use and
derivative use immunity arose as a matter of law in this case
upon the assertion of rights by the Appellant. (App. 28 and 30B).
The County Attorney’s office was made aware of the NH DOC
investigation and initially sought to subpoena a NH DOC
representative to the Grand Jury to obtain a copy of the
investigation. The County Attorney’s investigator was in
regular contact with the NH DOC as part of its investigation.
The State has averred that the NH DOC investigation was produced
to the New Hampshire Attorney General’s Office, which, in turn,
produced a redacted investigation to the County Attorney. The
County Attorney has further stated that “[a]lt no time has this
prosecutor or any member of the [SCRO] seen or been provided with
any information offered by the defendant as a result of any
interviewed [sig] he was compelled to provide.” Cf course, now
the State 1is represented by the same Attorney General’s Office
that is supposed to be the wall between Burris’ statements and

the prosecution.

While use immunity provides theoretical protections and the
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promise of often complex procedural safeguards to remove the
hazards of incrimination, in practice it 1is a promise that the
State cannot confidently keep. As one Court has explained:

[Plroblems of proof and ordinary human
frailties combine to pose a potent threat to
an individual compelled to testify. The
accused faces proof problems Dbecause all
evidence regarding use of compelled testimony
necessarily rests in the hands of the state.
Human frailty presents a further cobstacle
because the accused is reduced to probing the
faded memories and incomplete recollections
of the state's agents 1in tracing the path cof
the compelled testimony from the point where
it is given to the point where it is used.

Gonzalez, 853 P.2d at 530. Similarly, Justice Brennan explained

that:

all the relevant evidence will cbviously be
in the hands of the government-the government
whose investigation included compelling the
individual involved to incriminate himself
[Tlhis argument does not depend upon
assumptions o¢f misconduct or cocllusion among

government officers. It assumes oniy the
normal margin of human fallibility. [People]
working in the same office or department
exchange information without recording
carefully how they obtained certain

information:; it 1is often impossible to
remember in retrospect how or when or from
whom information was cobtained.

Piccirillo v. New York, 400 U.S. 548, 552 (1971) (Brennan, J.,

dissenting); Kastigar, 406 U.3. at 469 (Marshall, J. dissenting)

("[Elven a prosecutor acting in the best of faith cannot be

26



certain that somewhere 1in the depths of his investigative
apparatus, often including hundreds of employees, there was not

5

some prohibited use of the compelled testimony.”).

Moreover, there can be no adeguate precedural protection
against a prosecutor’s non-gvidentiary use of compelled
statements. Knowledge of the fact that a defendant provided a
compelled statement may help focus the prosecutor’'s c¢ross
examination, allocate rescources, probe certain subject areas
more completely or impact the case in innumerable other ways.
Gonzalez, 853 P.2d at 532; Mivasaki, 614 P.2d at 923. “Even the
state's utmost good faith is not an adequate assurance against
non-evidentiary uses because there may be ‘non-evidentiary uses
of which even the prosecutor might not be consgciously aware.’”

onzalez, 853 P.2d at 532 (guoting State v. Soriano, 684 P.2d at

1234). Ultimately, “[ilt is unrealistic to give a dog a bone and

€ The principle and the dangers are well illustrated by the
investigation in this case. While the Defendant has not had the
benefit of a Kastigar hearing type inguiry into the matter, it
seems clear that the investigator from the SCAOC had contact with
the NH DOC and that subsequently the NH DOC was issued a subpoena
to produce the investigation at the grand jury. The State has
averred that, subsequently, the Attorney General’s Office
redacted the investigation before it was produced to the SCAOC.
The Attorney General now represents the State on appeal. Without
in any way of guestioning the goocd faith or honesty of the
prosecutors and investigators involved in this matter, is not
hard to imagine a scenario where because of some conversation,
communication or happenstance, some use, Iinadvertent, indirect
or otherwise, has been made of the Defendant’s statements.

27



to expect him not to chew on it.” Sgriano, 684 P.2d at 1234,
For these reasons, use immunity cannot protect the promise of
Article 15 and is, thus, constitutionally infirm.’

VI. BURRIS WAS ENTITLED TO RELY ON THE NOWELL HOLDING.

Even if this Court determines that transactional immunity
is not necessary to displace Burris’ right to remain silent,
dismissal of the current charges are appropriate as he was
entitled to rely on this Court’s longstanding precedent. To
hold otherwise would be fundamentally unfair and contrary to the
interests of justice. See State wv. Hebert, 158 N.H. 306, 315-316
(2009) (applying new preservation standard prospectively to

avoid “harsh result[s], contrary to the interests of justice”);

Bppeal of State Employees’ Assoc. of N.H., 156 N.H. 507, 511l

(2007) (applying new holding prospectively where retroactive
application would lead to a harsh result due to parties’

reasonable reliance upon prior helding); cf. State v. Tierney,

7 The trial court also erred by suggesting that compelled
statements should be treated differently than compelled
testimony obtained pursuant to an immunity statute. The forum
in which the compulsion occurs does not impact the scope of an
individual’s right to  be free from self-incrimination.
Lefkowitz, 414 U.S. at 77 (“The Amendment not only protects the
individual against being inveluntarily called as a witness
against himself in a criminal prosecution but also privileges him
not to answer official gquestions put to him in any other
proceeding, civil or criminal, formal or informal, where the
answers might incriminate him in future criminal proceedings.”).
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150 N.H. 339, 343-344 (20063) (applying new
constitutionally-based rule of c¢:riminal procedure retroactively
because rule benefitted appealing criminal defendant).

CONCLUSION

The Defendant respectfully regquests that the trial court’s
order denying the Defendant’s Motion to Dismiss be REVERSED and

that an Order granting the Motion to Dismiss be entered and that

the indictments be dismissed with prejudice.

Pursuant to Rule 16(3) (i), undersigned counsel certifies
that the the appealed decision is in writing and is appended to

the brief at Addendum page 1.

Respectfully Submitted,
David Burris,
By his lawyer,

Petéﬁ J. Perroni

NH Bar. No. 16259

Nolan | Perroni, P.C.

73 Princeton Street

North Chelmsford, MA 01863

978-454-3800
peter@nolanperroni.com

DATED: September 29, 2017
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. protect the right against self-incrimination was inessential to the judgment RS
oL ef. Tyler v. Hannaford Bros. Bros., 161 N.H, 242, 247 (2010) (“If issues are
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g ".whzch Chzef JUStIC Marshaﬁ explalned as follow | o
A ‘opinion; are to. be taken in connection with the case in which those

e respected, but ought not fo control the judgment ina subsequent swt

S obvious; The questlon actually before the Court is ir vestlgated with: care,

Unman'n "Unsted States " 350 U s 422 437_{:

ome" 'at7-m "914'Wt.'7009237 at *3-5 These

Kastxgar See Rlchards
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For gundance. the Court Iooks at how other states wuth more protectwe state --:j"_; CEL
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. established law. [n the instant case, by contrast, the dictum issue has been ‘investigated with = o
-1 care” Cohens, 19 U.S: at 399; see Order (Mar. 3, 2017) (Doc. 14) (scheduling oral argument SRR
' --_'on the dlctum tssue), Suppl Brzef Supp Def s Mot D:smrss (bnefmg dactum nssue) R RIS




S iﬁ':"post-xasuga See ;atev Gonzale 853 PZd 526 539-33 (Aiaska 1993) Statev S

e '- Mlyasak 614_P 2d 915 921-23 (Haw 1980) Attorney Generat v thleto' ' 444 NE2d

_;_:' and Oregon have consudered the apphcatlon of the state consﬂtutlonal prowsnon yond

§gﬂan ,. the Oregon Supreme Court was ask' 'd to determme t

: constntutronalsty of a statute whlch prov:ded use and denvatsve use :mmumty ¢ hetd

e:Oregon C""ns i ut:on, only transact;onal :mmun:ty permtss:ble nd that

ST !-_'f"the tesser statutery lmmumty ef'suse and derwatuve use fa:fs to meetth 5 requnrements of o

: ’:the ofegon cgnsmut;on " Sorlano. _693 P 2d at 26 The Oregon Court of Appeals has

: "subsequenﬂy !smnted the app!ecatlon of thls holdmg to cases |n whlch the W|tness was |

= "'clted for contempt after refusmg to testnfy pursuant to a statute that provsded only use L

S and denvaﬂve use lmmunlty As the court of appeals explained Sortano mandates that _:ﬁ_ -

ey 1989) see also Oatneyv Premo, 369 F' 3d 387 396—~9? (Or Ct App 2015) But

":_'.'SOfIaFIO "d:d not hold that Immumty granted by statute [(_ use and derzvatlve use B i



8 ';_'_'ammumty)] was transformed mte transactronal mmunsty » Whrte 773 P 2d at'825

b (emphasrs added) see also Oatney 369 P 3d at 397 (‘We have subsequentl"‘”

o -"'3'-':"Statev Beug"868P2d 766 768 (Or Ct App 1994) (crtatlons emltted) Accordmgly,'_-'ﬁ

L .The rrght to transactrona!_rmmuntty; _anses only when th
. 'granted it as a substitute for the right against seif—mcnmlnatron guaranteed
by Article 1, section' 12, of the Oregon Constitution. ' In the absenceofa -
e legislative decision to grant immunity, the remedy. for unconstitutionally -
~compelled testumony |s suppressmn off that test:rr’r’ony and any evrdence e

& 3‘1{" derived from i

= whsle Oregon appel!ate courts have not yet addressed how the Soriano hofdmg apphe'

o to a arng sntuatlon thss Court predacts that cons1stent wrth Beug a publlc employee

S R, wouid onfy be entetfed to use and derlvatlve use rmmunrty for statements compeiied by sy

: the publlc emp!oyer under threat of an adverse emp!oyment action

The cases from Oregon are mstruct:ve on whether and how Nowe!l controls ihe o




e _::f_!egai lssue presented by the mstant case Noweit Ilke Sorrano exam;ned the

L constltuttonaidy of an :mmumty statute aﬂer an mdmdual was cuted for contempt for

o h*-‘ﬂc’l’y Of F’art 1 Art:cle 15 the co-extensnveness prsnczple' and the practlcai-_:

o ,ng._to testnfy under a grant of immunlty See Nowe!l 58 N_H at 314-15. . Just as__j__'

il "'consequences of transactlonal !mmumty See |d at 10—--24 2014 WL 7009287 at *5—': L

: 11 The Couﬁ ult:mateiy conctuded that the prlvﬂege agalnst self-lncrlmmatlon under

| "'::"._Partl Artlcle 1 5 ls "‘comparable in scope"’ to zts Flﬂh Amendment counterpart and that

S __"‘the rlght to :mmumty for compel!ed statements under both prowsuons ls “Identical ! ld _;' sy

:--':'-';"_'at 2406, 2014 WL 7009287 at*tin. 6 (quotlng State v Cormler 127 N H. 253 255 G



oo (1) support the Court’s conclusron that Nowell rs dzctum and_(Z) |IIustrate the practrcal' i

e :-"Cglleto

i f'_:_D_g__g_gx 667 Nfe 24 832 835 (Mass 1996) In ca mey,
S '_ 'context of publrc emptoyment . c y 532 N. E Zd at 635 o

SR :'Z" self—mcnmmat;on and arny lmmumty @Q at 636 ("As our oplmon |n Coiteton

Because the Court reafF rms the reasonlng and ana[ysrs contamed m the

O chh dson Order-’ |t're;ects the defendant‘s mvrtatron_to fellow Massachusetts

L }-;_-fbrreﬂy dlscusses Massachusetts case Iaw on thrs subject because these cases S

See Cotleton 444 N E Zd at 917-21 The Colleton 'courti'ultamater

= : :-"'began to grappie wrth how to app!y the rule from Emegg _e asel Co _eto' in he

the:court' extended c°u ton

b -'..":f'__and held that “{r]n "massachusettsi'art 12 of the Decfaratlon of R:ghts requrres i

transacttona[ smmumty to supplant the rlvxiege agarnst setf-mcrrm atlon even in the .

Importantly, the C 1 court noted that the Supreme Judtclat Court had not

e prevrously addressed the mtersectlon between the state constrtutronal privrtege agams S S

N makes clear thrs court has never before faoed the questron whether transactronat

o :rmmunrty is needed to overcome a ctalm of testrmomal prtvrlege by a pubtrc employee ) i

= '_ 7 The New Hampshrre Supreme Court has not had a srmr!ar opportunrty to revrew nge [ or ym




U ln other words ¥ E_merg 5 Case was not brndmg authonty on the |ssue ot “whether

L "transactionai rmmumty rs needed to overoome a clarm of testtmonral prlvr ege bY a

o 'pub!|c employee . Rather the Supreme Judrclal Court addressed that rssue fer thef' ::.'_Ij:'_.': G

Just as Emem s Cas cannot be ctass;f‘ed as bmdmg ;Massachusetts precedent ..f?f.{;

f:"_.:i"_on thrs |ssue Nowett is not controlhng on the |ssue of whether the New Hampshlre

ik Constrtutron requrres transactionat rmmunrty to uppta:':tthe prnnle  ag

the Massachusetts' Suprem" '

o mcrummatron_provrded in Part t__ Artrcle 15 Put drfferentty,

..'.:._:'_Judtcral Cou;.fstreatmen'ofg_m_m_gﬁ_m g.e:n.expro _"e.:. strong support for this.

S "'Court’s conclusuon that Nowetl is not blndrng authonty on the issue presented in the

3 '_ _f’mstant case' Unhke Em_ems Cas' 'and Nowelt the lssue here rs wh

o _'emptoyee is entitle to transact:onal zmmu :_ty under Part Artrcle 1 as a conseq__ ence

'f :of_bemg compe!ted by hrs emptoyer to provrde zncnmmatory statements durrng an' '

nternal mvestrgatl._

3 ‘t‘hrs Court outllned some of the practical prob!em osed by the apphcetren '

Bai :transactronat lmmuruty m the publrc emp!oyment context |n the chhardson Order Seei:l ff' : :ﬁi: _:

chhardson Order at 22—24 2014W£.7009287 at*1t}~11 AttheApraMO 2017

:{ ':'.hearmg, the State ra|sed srmltar cencems about the ram;frcatlons of grantrng the
" 'defendant’s motron to drsmlss In response to what he termed “the parade of horrlbles S
_ argument the defendant pomted to Massachusetts as havmg a procedure [that} works
: .' y very cteanty " Havmg rewewed Massachusetts case law addresslng the mtersect:on ot
S :'transactronat rmmunrty and __gm the Court |s not persuaded that Massachusetts has

So wnptemented a workable approach

S 20 Sl e



: Frrst the Court notes that it can onty t‘ nd one Massachusetts oase ;rr whtch the

e ﬁ?_ court granted the same remedy the defendant requests here r ie. drsmlss I "crrmtnal o

e ._:-'{:_addressmg transactronat rmmumty in the pubirc employm 't oon_ xt h'

x _' . emptoyment context-——that rs whether transactronat :mmumty was automatroall'
i fﬁ-f'_fconferred upon the emp'l__ yee by operatlon of faw as a consequenoe of the publrc '

e _':'-emp!oyer s conduct

: Dormady 66‘7 N E 2d at 836—-37 Before the defendant made any monmmatmg

':"5.'_;charges Seel:_) ady_ 667 N E2<;t at 833 The other Massachusetts_cases e

> reached_ the |

. _Courts through emploVees reCIuests for dectaratofy or m;unct:ve relref dur;ng:"an' ongorng_-

i mtemal mvestlgatron see Baglron 656 N E 2d at 1223—«24 Frawlex v Watso No

Atthough the Supreme Judlcsat Court aff" rmed the' drsmrssal of cnmlnat charges rn

S Do ady the court s ho!dlng was effectlvely narrowed to the facts of that case See

o 3--.".';'j'staternents under threat of termmatlon dunng the znternal mvestigatron rd at 833 he

__"‘objeot[ed] to testlfymg absent a grant of transactlonai rmmunsty, |d at 836 Both the_"-; :

5 ) :pollce chlet and town counsel assured hlm that he was entrt!ed to transactronal

S tmmumty See |d at 835 837 The Supreme Judrcral Court recognrzed that there was

e language in’ arney-—iater ctassrf‘ ed as “d!ctum SUQQBSt'ﬂQ "that the P°'|°e Chlef



1 _' 837 The court then frarhed the questton presented as “whethef "where [’ 'asonab{

S "'denvative use |mmuntty 1s coextenswe w:th the rlght agatnst seif-snorlmmatlon unde

.'mlght have authonty to'grant |mmumty absent the assent of the dlstnct attomey . !d at e

"use and G

:'_Part I Arttcte 15 of the State Constltutloo " Rlchardson Or ler at'16 2014"WL 7009287 -

e 3":31 *8 AOCO"d'"Q'y the : efendant is only entttled to use and derlvat:ve use tmmunlty as BN

S f-'_-i'a result of h;s compelted statements Based on the representaﬂons made bV the State S

o .'.° In any states; moluding New Hampshsre, the power to grant 1mmunity |s only vested in oertam offlctais' SRR B
by the jurisdiction’s immunity stafute. Under RSA 516:34; the current version of the immunity statute; the - -0

prosecutor must obtain “prior written approval of the attorney general or county attorney for the *

" jurisdiction where offenses are alleged to have occurred” before requesting an order from the court

SE 3competllng testimony from the witness. RSA 51634, 11 Judges have not power to eonfer immumty on a o L '_

o _f:__-w:tness See State V. thhtlngg e, 160 N.H. 569, 578 (2010)



S '_Whlch are outl'ned above, _g__ ugr pp 4—-5 the Court has no reason to doubt the

i ' State s assertion that lts case |s entirely mdependent of the deféndant s compelled S

e .' -”-'case |s an appropnate' candldate for mterlocutory appeal-.r

Accordmgly. the Court wull sngn a properly rled mterlocutory appeal statement } e

& see Sug Ct R 8 presentmg for the New Hampshlre Supreme Coun’s rewew a

g 'questlon concernmg whether State v Ncweli 58 N H 314 (1878) ls contfolimg

| ""authonty on the lssue of whether Part I Artacle 15 of the New Hampshlre Constltutlon

S requsres !ransacttonal |mmumty where a pubhc empioyee has been compelled by h|s =



S -‘:_:Court whether he mtends to pursue an mterlocutd ' appeal of thls ruimg or proceed W|th

- emp!oyer under threat of an adverse emp{oyment actlon to make mcnmmatory

-:"":":statemenfs dunng an lntema! mvest:gatlon Thzs Court wrll hold the f‘ nai pretnaiff 51'3_:-: S

: '--':conference as schedu!ed on May 24 2017 At that-t‘me thx "defend

o ¥ iury selectzon (currenﬂy schedu!ed for June 5 2017)' .lf the defe_ndant_'mtend 'o seek o _ L i .::- ':

__. an mterfocutory appeal the Court Wf!l estabilsh a schedule for f img that motlon at the
| __.5.;_May 24th hearmg _. NN o S
-__;.__fiso.o_aDER_Eo;.---._ o

. Willam Doker
; Presndmg'dustlce




