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INTRODUCTION

Fundamentally, this case is about two questions: what is the standard applied to

determine whether there has been a “stoppage of work” and what process is followed when

determining strikers are disqualified for unemployment benefits pursuant to RSA 282-A:36.

Across their briefs, Appellees paint a picture of clarity and efficiency. But as is evident from the

nearly three-and-a-half-year sojourn of this case, the standard advanced to determine the

existence of a “stoppage of work” and the process used to adjudicate these disputes is anything

but. FairPoint2 submits this reply to address but some of the issues raised in Appellees’ briefs.3

ARGUMENT

I. No Part Of This Case Is Moot

Based on a revisionist history, CWA Claimants argue that whether or not the

commissioner acted ultra vires is irrelevant to the outcome of this case, and is moot. Their

proposed alternative history simply assumes away unanswered questions necessary to their

hypothesized result.

CWA Claimants’ argument piles speculation atop speculation. First, it assumes that

Claimants would have undertaken a third round of appeal to the Appellate Board (“Board”).

Second, despite “knowing” the Board would have ruled the same way based upon its dicta, see

CB at 3, the case would have advanced to the Board for direct review of the first Tribunal’s

decision (rather than the second Tribunal’s) and with a limited administrative record. The Board

would have been without two lengthy decisions from the commissioner -- which is what the

Board in fact deferred to, not the second Tribunal’s decision -- and all the parties’ pleadings

2 “FairPoint” refers to Northern New England Telephone Operations LLC and FairPoint Logistics, Inc., collectively.
3 “CB,” “IB,” and “DB” refer to the briefs of the CWA Claimants, IBEW Claimants, and Department, respectively.
Citation to the addendum filed with FairPoint’s opening brief takes the form “Add. at __.” Citation to the Certified
Record takes the form “CRV X at __.”
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before the second Tribunal to guide its analysis.4 In fact, CWA Claimants trumpeted the Board’s

reliance on the commissioner’s analyses in their opposition to FairPoint’s motion for

reconsideration to the Board. See CRV I at 20-21. Without the commissioner’s analyses, the

Board’s rulings are far from predictable.

Third, it is impossible to know the composition of either the Board or the Tribunal in the

CWA Claimants’ revisionist history. Neither entity is static, and members of a given Board

session or Tribunal are selected from a pool. See RSA 282-A:62(I), 66(I) (Board consists of

eight members, three of whom sit in session on any given appeal); RSA 282-A:53 (Tribunal

consists of one or three members).5 Given the lack of New Hampshire precedent on the

interpretation of “stoppage of work,” it is reasonable to conclude that a Board consisting of

different members could conclude differently, particularly without the commissioner’s lengthy

analyses. Moreover, given that two Tribunal chairs evaluated similar record evidence and came

to different findings of fact and conclusions of law, the outcome of a hypothetical third Tribunal

on remand is speculative. Compare Add. at 2-9 with Add. at 23-26. Simply put, what CWA

Claimants present as foregone conclusions are anything but.

Moreover, CWA Claimants misstate this Court’s review of administrative decisions

pursuant to RSA 282-A:67. CB at 4. Contrary to their assertion, this Court reviews a final

decision of the Tribunal, not of the Board. See RSA 282-A:67(II) (a party appeals “a final

decision of the appeal tribunal as reversed, modified, or affirmed by the appellate board”

(emphasis added)). As the statute states:

The court shall not substitute its judgment for that of the appeal tribunal as to the
weight of the evidence on questions of fact. The court shall reverse or modify the

4 The Board’s dicta reveals its reliance upon the commissioner’s analysis in favor of that standard. Add. at 47-48.
5 The Department’s website indicates that five or six employees serve as Appeal Tribunal Chairs. See
https://das.nh.gov/directory/procSearch_internet.asp?Action=Depts&lstDepts=EMPLOYMENT+SECURITY+DEP
T (last visited Feb. 28, 2018).
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decision of the appeal tribunal, or remand the case for further proceedings, as
determined by the court, only if the substantial rights of the appellant had been
prejudiced because the administrative findings, inferences, or conclusions are:

(a) In violation of constitutional or statutory provisions;
(b) In excess of statutory authority;
(c) Made upon unlawful procedures;
(d) Clearly erroneous in view of the substantial evidence on the whole
record; or
(e) Affected by other error of law.

Otherwise, the court shall affirm the appeal tribunal’s decision.

RSA 282-A:67(V) (emphasis added); Appeal of Pelleteri, 152 N.H. 809, 813 (2005) (this Court

is without jurisdiction to review Board’s observations that “neither clarified nor limited the

appeal tribunal’s record or determination”).

Finally, the record brought to a tribunal matters. Without the commissioner’s ultra vires

action, any appeal to this Court would be based on the first Tribunal’s factual findings, which

demonstrated the strike’s significant impact on FairPoint’s business. The weight of those

findings would support a “stoppage of work,” regardless of the standard applied.

II. Appellees Miss The Mark Regarding The Commissioner’s Scope Of Authority

Claimants center their arguments regarding the scope of the commissioner’s authority on

dicta from a thirty-five-year-old opinion of the Attorney General. IB at 16-17; CB at 4-5. Yet

they falter when faced with the questions presented in the opinion and the legislature’s response.

First, the question posed in the Attorney General’s opinion had nothing to do with the

scope of the commissioner’s review. Instead, the question posed was “whether, pursuant to RSA

282-A:64 (1981 Supp.), the commissioner must deny the reopening of a decision of the Appeal

Tribunal before an appeal may be perfected to the Appellate Division, or whether an appeal may

be taken directly from a decision of the Appeal Tribunal to the Appellate Division.” N.H. Atty.

Gen. Opinion No. 82-15-F, 1982 WL 188103, at *1 (N.H.A.G. June 24, 1982). Second, the

legislature responded to this opinion when it codified its primary message by a 1987 amendment
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to RSA 282-A:60 that added the first sentence “[t]he second level of appeal shall be to the

commissioner.” See 1987 N.H. Laws 409:5. Had the legislature intended to give the force of

law to the Attorney General’s dicta regarding correcting “misapplications” of law, it would have

done so by codifying that statement. It did not.

Appellees’ further arguments are easily disarmed. For instance, CWA Claimants argue

that “mistake” must be broadly construed because all appeals from the Tribunal must pass

through the commissioner. CB at 5. But this argument ignores this Court’s explicit recognition

of the limitations of the scope of the commissioner’s review pursuant to RSA 282-A:60 in

Appeal of Mullen, 169 N.H. 392, 400 (2016) (Mullen II) (“The commissioner is given the limited

authority to reopen ‘on the basis of fraud, mistake, or newly discovered evidence.’” (emphasis

added)); id. at 403 (commissioner may “reopen on the limited basis of fraud, mistake, or newly

discovered evidence”) (emphasis added)). IBEW Claimants’ position that the commissioner

“clearly ha[s] broader review authority than the Appellate Board or this Court,” IB at 18,

similarly ignores Mullen II.

In addition, Appellees misinterpret this Court’s statement that the commissioner’s

“adjudicatory role . . . streamlines review and enables correction of errors earlier in the process”

as supporting an expansive definition of “mistake” that includes errors of law. Mullen II, supra

at 404. In Mullen II, this Court appears to contemplate that the commissioner’s review will

expedite the appellate process, furthering the goal of prompt and efficient resolution. Id.; see

also Pomponio v. State, 106 N.H. 273, 275 (1965). This Court also seemingly recognizes that

mistakes can be made in the adjudicatory process that the commissioner is uniquely positioned to

regulate and correct. See e.g. Mullen II, supra at 395 (re-opening record because Tribunal

mistakenly excluded testimony of a witness).
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But that goal is not served by interpreting “mistake” to include “error of law.”6 A party

seeking a definitive ruling of law is hindered, not facilitated, if such questions are held to fall

within the scope of the commissioner’s authority. While a party aggrieved by a statutory

interpretation of the Board can appeal to this Court, see RSA 282-A:67(II), a party aggrieved by

a commissioner’s decision has no right to further appellate review unless and until it endures at

least one additional Tribunal determination and at least one subsequent request for reopening to

the commissioner. As the legislature appointed the Board and this Court as the penultimate and

ultimate, respectively, authorities on errors of law, see RSA 282-A:65, 67, expanding “mistake”

to include errors of law simply adds heightened cost and delayed resolution.

This case exemplifies the point. Here, Claimants filed for benefits in October 2014, the

first Tribunal issued his decision in April 2015, and the parties were prohibited from appealing to

the Board until December 2016. CRV VI at 9; Add. at 1, 44. Within this timeframe was a

thirteen-month delay between the second Tribunal’s decision and the commissioner’s subsequent

denial of FairPoint’s request to reopen. Add. at 22, 44.

Finally, the Department’s attempted invocation of “administrative gloss” fails for at least

two reasons. DB at 12-13. First, as noted, supra, the legislature, given the opportunity to

endorse the Attorney General’s 1987 opinion, declined to adopt its dicta. Second, the

Department offers zero evidence that it has applied its preferred interpretation “to similarly

situated applicants over a period of years without legislative interference.” See In re Kalar, 162

N.H. 314, 321 (2011); see also In re State Emps.’ Ass’n of New Hampshire, 161 N.H. 476, 482

(2011) (“evidence of this singular action cannot be deemed an ‘administrative gloss’ indicative

of legislative intent”).

6 Notably, beyond Mullen II, no case cited by the Department analyzes RSA 282 after the 1987 amendment that
mandated the commissioner serve as the second level of appeal. See DB at 10-11.
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III. The First Tribunal’s Decision Was Misconstrued To Find A Mistake

Claimants attack the first Tribunal’s acknowledgment that New Hampshire law has not

specifically defined a “stoppage of work” and there is no clear consensus with respect to what

constitutes a “substantial curtailment.” Add. at 6; CB at 7; IB at 18-19. Claimants argue that

this acknowledgment proves the first Tribunal did not understand the “substantial curtailment”

standard. Yet their argument misconstrues his comments and ignores his analysis.

To start, the first Tribunal’s acknowledgment that the standard had not been specifically

defined suffered only from candor. Both the commissioner and the Board ultimately concluded

as much. Add. at 14 (“[] there is no New Hampshire case that explicitly defines ‘stoppage of

work’ . . . ”); Add. at 47 (“The cited section of the statute has not been considered in our context

yet by the Supreme Court.”). But in his alternative ruling, the first Tribunal defined “stoppage of

work” as a substantial curtailment of an employer’s operations, and consistent with this standard,

spent the bulk of his decision marshalling facts relevant to the factors identified by the cases

Claimants cited and consistent with those the commissioner later identified as pertinent to the

analysis. Add. at 2-8. His analysis of relevant factors disproves he misunderstood the standard.

The “mistake” appears to lie, then, in his failure to define a measurement of what amount

of disruption constitutes a “substantial curtailment.” But even the cases relied upon by

Claimants and the commissioner recognize that no set rule exists. See Hertz Corp. v. Acting Dir.

of the Div. of Emp’t & Training, 437 Mass. 295, 297 (2002) (“How much disruption is required

to constitute a substantial curtailment is a fact-specific inquiry; there is no percentage threshold

or numerical formula.”); Boguszewski v. Comm’r of Dep’t of Emp’t and Training, et al., 410

Mass. 337, 344 (1991); IB at 24 (citing Hertz); CB at 14-15 (citing Hertz and Boguszewski); see

also Add. at 18. And the Department’s Directive 340-17 is silent as to how the factors identified

therein (which were consistent with those analyzed by the first Tribunal) should be weighed or
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what level of disruption suffices. CRV III at 426-30. Viewed in context, the first Tribunal did

not play mere “lip service” to the standard; he articulated the standard, analyzed factors accepted

as relevant to it, and declined to provide a measurement that case law says does not exist. Any

question as to which Tribunal correctly understood the standard can be resolved by placing the

two decisions side-by-side.

IV. IBEW Claimants Rely Upon Case Law That Favors FairPoint’s Interpretation

IBEW Claimants rely upon Legacy v. Clarostat Mfg. Co., 99 N.H. 483 (1955) as the

foundation for their argument that a “stoppage of work” means a review of multiple factors

unrelated to the accomplishment of work. IB at 20-21, 23. Yet Legacy undermines that position.

In Legacy, this Court held that “a stoppage of work does not cease until normal operations may

reasonably be resumed by the employer.” Id. at 486 (emphasis added). In so holding, this Court

cited to Lawrence Baking Co. v. Michigan Unemployment Comp. Comm’n, 308 Mich. 198

(1944), where the Michigan Supreme Court adopted a “substantial curtailment” standard.

Legacy, supra at 487. But this Court did not adopt that standard, instead focusing on when

“normal operations” reasonably resumed. Id. at 486-87.

Logic suggests the same standard be employed to determine the end of a stoppage of

work as to determine its beginning. “A work stoppage either exists or it does not, so there must

be a single line of demarcation between existence and non-existence.” Claimants Represented

by CWA Local 1400 and IBEW Local 2327 v. Maine Unemployment Ins. Comm’n, Nos. BCD-

AP-15-06, -16-01, at *12-13 (Me. Super. Aug. 26, 2016). Otherwise, there would be “an

undefined gap” that the statute could not have meant to create. Id. at *12.

Thus, Legacy is not the springboard to “substantial curtailment” that IBEW Claimants

hope, but instead suggests a standard tethered to the statutory language and thus the actual work

not performed due to the labor dispute. See e.g. Adomaitis v. Dir. of the Div. of Emp’t Sec., 334
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Mass. 520, 524 (1956) (“where a labor dispute blocks a substantial amount of work which would

otherwise be done it has stopped that much of the work and there is therefore a ‘stoppage of

work which exists because of a labor dispute’”); Board of Review Decision, M-0336, M-0338,

M-0346, M-0352, M-0373, M-0395, M-0396 and M-0397, at *22 (Aug. 18, 2017).

Most particularly, it undermines Claimants’, the second Tribunal’s, and the Board’s

undue reliance upon such false proxies as the Company’s “bottom line” to evaluate a strike’s

impact on the Company, and emphasizes the “work” in “stoppage of work.”

V. Claimants Distort The Record Evidence

In their defense of the second Tribunal’s decision, Claimants take liberties with the

record evidence. For instance, when quoting excerpts from a quarterly earnings call of

FairPoint’s CEO, Mr. Sunu, CWA Claimants strip his statements of prefatory qualifiers.

Compare CB at 17 with CRV III at 126-27, 134. IBEW Claimants stray further. In one sentence

they claim that Mr. Sunu “attributed any increase in the trouble load to the historic winter

weather,” but in the next quote a letter from Mr. Sunu stating that “[t]he majority of the backlog

of orders is directly associated with the extreme weather.” IB at 10 (emphasis in original); CRV

III at 120. Moreover, they ignore the undisputed evidence that the backlog more than doubled

after the strike began and before any winter storm hit, CRV III at 91-92, 23(81-82), and that the

strike prevented FairPoint from employing its normal techniques to cope with the severe

weather, id. at 21(75), 24-25(87-89).

Not all their liberties are so obvious. IBEW Claimants represent that Mr. Sunu

“represented that if it were not for the ‘unprecedented and unexpected series of severe winter

storms,’ service would have returned to normal (if not improved) levels much faster.” IB at 10

(emphasis added). But that is not what Mr. Sunu said. Mr. Sunu discussed the winter storms’

impact on FairPoint’s operations in reference to FairPoint’s goal of mitigating harm and
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providing reasonable service to existing customers, see CRV III at 120, not their impact relative

to FairPoint’s normal operations.7 Thus, contrary to the IBEW Claimants’ representation, Mr.

Sunu’s statement offers no basis of comparison between FairPoint’s operations during the strike

to its normal, non-strike operations. His analysis assumed substantial disruption by the strike.

VI. CWA Strike Pay Is Not A Supplemental Unemployment Plan

The strike pay that CWA Claimants received8 does not fall within the “supplemental

unemployment plan” exclusion from wages under RSA 282-A:14(III)(a) and RSA 282-A:3-a.9

First, as the commissioner found, a supplemental unemployment plan requires that the plan

supplement the receipt of unemployment compensation, and thus to qualify as such a plan it must

be contingent upon the receipt of unemployment compensation. See Add. at 41; see also RSA

282-A:3-a (“‘supplemental unemployment plan’ shall mean a plan, system, trust or contract by

the terms of which an individual will receive from the . . . union . . . , payments supplemental to

unemployment compensation or based on or to be paid in conjunction with unemployment

compensation, which are available to the employees generally . . . .”) (emphasis added). And the

record is devoid of evidence that the CWA strike pay was contingent upon receipt of

unemployment compensation. See Add. at 41. Second, the strike pay that CWA Claimants

7 “Reasonable service” is the service FairPoint hoped to provide customers without its entire skilled workforce;
“normal operations” is what FairPoint provides customers with its entire skilled workforce.
8 CWA Claimants’ arguments that the strike pay was not “wages” within the meaning of RSA 282-A:14(III) falter
primarily (but not exclusively) due to one central fact -- they had to work to get paid. This Court, in McIntire v.
State, identified the requirement to work as a critical feature for determining whether strike pay is “wages” within
the statute. 116 N.H. 361, 366-67 (1976). Nowhere in Worcester Telegram Pub. Co. v. Dir. of Div. of Emp. Sec.,
upon which CWA Claimants principally rely, does it state strikers were required to work in order to receive
compensation. 347 Mass. 505, 513 (1964) (strikers must be “willing to do their share” and “cooperate with the
union,” but no mention of being required to work). Their analogy to insurance payments is similarly flawed,
because unlike the CWA’s strike pay, policy beneficiaries are not required to work at the direction of the insurance
company in order to receive their payout. CWA Claimants cannot escape the terms of their strike pay.
9 CWA Claimants’ claim that RSA 282-A:3-a somehow superseded McIntire, supra, is flat wrong. McIntire
addressed whether strike pay constitutes “wages” as defined in present-day RSA 282-A:15(I). RSA 282-A:3-a
defines the term “supplemental unemployment plan,” which is referenced in RSA 282-A:15(II), but has no bearing
on the interpretation of RSA 282-A:15(I). And as demonstrated here, the CWA’s strike pay is not a supplemental
unemployment plan. McIntire remains good law.
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received was not "available to the employees generally" because it was provided only to CV/A

members who struck in exchange for their completion of union-directed tasks. CRV III at 6-7

(15-17). The strike pay was not "generally avallable" to those members who did not strike or

perform their fair share of union-directed tasks. Accord26 U.S.C. $ 501(c)(17)(D) (Internal

Revenue Code defining "supplemental unemployment compensation benefits" to mean only

benefits paid for "involuntary separation from the employ-"nt . . . resulting directly from a

reduction in force, the discontinuance of a plant or operation, or other similar conditions").

CONCLUSION

For these reasons and those articulated in its opening brief, FairPoint respectfully

requests that this Court grant it the relief requested in its opening brief.
(
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26 U.S.C. § 501(c)(17)(D) Exemption from tax on corporations, certain trusts, etc. 

The term “supplemental unemployment compensation benefits” means only-- 

(i) benefits which are paid to an employee because of his involuntary separation from the 
employment of the employer (whether or not such separation is temporary) resulting directly 
from a reduction in force, the discontinuance of a plant or operation, or other similar conditions, 
and 

(ii) sick and accident benefits subordinate to the benefits described in clause (i). 

RSA 282-A:3-a Supplemental Unemployment Plan 

For the purposes of this chapter “supplemental unemployment plan” shall mean a plan, system, 
trust or contract by the terms of which an individual will receive from the employer, trustees of 
the plan or trust, union or other agency, payments supplemental to unemployment compensation 
or based on or to be paid in conjunction with unemployment compensation, which are available 
to the employees generally but not available in advance, in a lump sum or for loan, to be paid 
only during periods of unemployment except payments for vacations, bonuses, profit sharing 
plans and severance pay or separation pay. 

RSA 282-A:53 Appeal Tribunals; Composition and Jurisdiction 

Appeal from a certifying officer's determination and a decision made pursuant to RSA 282-
A:164 shall be to an impartial tribunal appointed by the commissioner. Each such tribunal shall 
be known as an appeal tribunal, and shall consist of 3 members or one member. If the tribunal 
consists of 3 members, one member shall be a representative of employees, one shall be a 
representative of employers, and one shall be an employee of the department of employment 
security who shall serve as chairman of the tribunal. If the tribunal consists of one member, that 
member shall be an employee of the department of employment security and shall be the 
chairman. No person shall participate as a member of an appeal tribunal in any case in which he 
is an interested party or is the employee of an interested party. The chairman shall not be 
disqualified in an appeal concerning an individual claiming benefits by reason of state or federal 
employment. 
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