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TEXT OF RELEVANT AUTHORITY:

638:4 Issuing Bad Checks. -

I. A person is guilty of issuing a bad check if he issues or passes a check for the
payment of money and payment is refused by the drawee, except in cases where a
legal stop payment order has been issued or where the drawee refuses payment for
any other reason through no fault of the person who issued or passed the check.

I-a. A person who issues or passes a bad check is subject to prosecution in the
jurisdiction in which he issued or passed the check.

II. For the purposes of this section, as well as in any prosecution for theft
committed by means of a bad check, a person who issues a check for which payment
is refused by the drawee is presumed to know that such check would not be paid if he
had no account with the drawee at the time of issue. ,

IIL It is an affirmative defense that the actor paid the amount of the check, together
with all costs and protest fees, to the person to whom it was due, within 14 days after
having received notice that payment was refused. The actor's failure to make such
payment within 14 days after receiving notice that payment was refused shall be
prima facie evidence of a violation of paragraph I of this section.

IV. (a) Issuing a bad check is:

(1) A class A felony if:

(A) The face amournt of the check ekceeds $1,500: or

(B) The defendant has 2 or more prior convictions under this section, the
present and prior convictions were based on offenses committed within a 12-month
period, and the aggregate face amount of the checks underlying the present and prior
" convictions exceeds $1,500;

(2) A class B felony if:

(A) The face amount of the check exceeds S1,000 but is not more than S1,500;
or

(B) The defendant has 2 or more prior convictions under this section, the
present and prior convictions were based on offenses committed within a 12-month
period, and the aggregate face amount of the checks underlying the present and prior
convictions exceeds $1,000 but does not exceed $1,500;

(3) A class A misdemeanor if the face amount of the check does not exceed
$1,000 and the actor has been convicted of an offense under this section within the
previous 12 months; and

(4) A class B misdemeanor in all other cases.

(b} In any prosecution under subparagraph IV(a), the prosecutor shall prove that
the person issued or passed the check knowing or believing that the check would not
be paid by the drawee. '

(c) Face amounts involved in the issuance of bad checks committed pursuant to
one scheme or course of conduct may be aggregated in determining the grade of the
offense.



V. In addition to any other sentence which it imposes, the court shall, if restitution
is authorized under RSA 651:63, order any person convicted of a violation of this
section to make restitution to the person to whom the check was due. Such restitution
shall include the amount of the check and may include all reasonable costs and
protest fees. -

VI. (a) Notwithstanding any other provision of law to the contrary, in any judicial
proceeding under this section, a notarized or sworn statement by the bank official who
is the keeper of records of the bank upon which the check was drawn shall be
admissible as evidence at trial to prove the status or account balance of the person’s
account on the date the check was issued or passed. The admission of this statement
shall eliminate the need for the keeper of records to personally appear and testify
before the court.

(b) Nothing in this paragraph shall prevent the person who issued the check for
which payment was refused from securing the appearance of the keeper of the records
before the court by subpoena or other legal process.



QUESTIONS PRESENTED

1. Whether the State presented sufficient evidence to convict Boggs
on the two charges of issuing a bad check.

Issue preserved by defense motion to dismiss, the hearing on the motion,
| and the court’s ruling. T 73-77."

2. Whether the court erred by overruling Boggs's objection to a jury
instruction that shifted the burden of proof.

Issue preserved by defense objection to the jury instruction, the hearing

on the objection, and the trial court’s ruling. T 89-98, 110.

* Citations to the record are as follows:

“A”" refers to the Appendix to this brief;

“S" refers to the transcript of the sentencing hearing on May 17, 2017;
“T" refers to the transcript of the trial held on February 28, 2017.
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STATEMENT OF THE CASE

In 2015, a Carroll County grand jury charged Brittany Boggs with two
counts of issuing bad checks to Hobbs Tavern and Brewing Company, in-
viclation of RSA 638:4. One charge alleged a class A felony, accusing Boggs of
issuing a check in an amount exceeding $1500, on or about December 11,
2014, drawn on a TD Bank account. Al; T 8. The second charge alleged a class
B felony, accusing Boggs of issuing a check in an amount between $1000 and
$1500, on or about December 13, 2014, drawn on a Citizens Bank account.
A2; T7.

Boggs stood trial on February 28, 2017, and a jury convicted on both
counts. T 117. The court (Ignatius, J.) sentenced Boggs on the class A felony to
a stand-committed term of four to eight years. S 29; A3-A4. For the class B
felony, the court imposed a concurrent stand-committed term of one and a half

to three years. S 30; Ab-AB.



STATEMENT OF THE FACTS

On December 13, 2014, Boggs got married and had a reception at Hobbs
Tavern and Brewing Company (hereinafter, “Hobbs Tavern” or “the Tavern”). T
61-62, 66. In anticipation of the wedding, she contracted with Hobbs Tavern to
provide food, beverages, a space for the reception, and associated labor. T 62-
66. Charles Fischbein, a proprietor of Hobbs Tavern, testified that the
arrangements were relatively “extravagant,” and some consultation and
planning involving Boggs and Hobbs Tavern preceded the wedding d.ay. T 60,
62, 64-66. Boggs and a representative of Hobbs Tavern signed the contract
finalizing the arrangements on December 10. T 63. With respect to payment,
Boggs paid a deposit in advance and, on the day of the Wedding, wrote two
checks to pay the balance. T 64, 67. |

The larger check was drawn on a TD Bank account belonging to the
Wolfeborough Diner,! a business with which Boggs and Jeffrey Boggs had soﬁue
connection.2 T 36. That check, for $8517.27, covered all the costs of the
- wedding reception, except for alcohol. T 41, 68. Fischbein testified that, on the
day of the wédding, after discussions with Boggs, Hobbs Tavern credited
approximately $S600 against the bill to reconcile a complaint about a chicken

dish served at the reception. T 64. The smaller check, for $1315.73, was drawn

! The transcript spells the business as “Wolfeboro Diner,” but the pleadings render it as
“Wolfeborough Diner.” Believing the latter to be correct, counsel uses that spelling.

2 The jury heard no evidence about who Jeffrey Boggs is, in relation to Brittany Boggs, nor any
evidence about the precise nature of their link to the diner. Counsel understands that Jeffrey is
Brittany's father.
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on Boggs's personal checking accdunt at Citizens Bank, and was meant to
coVer the cost of alcohol served at an open bar at the reception. T 68.

In due course, Fischbein learned that the respective banks refused to pay
the checks, and he reported the problem to Boggs. T 67-69. By December 31,

- with the debt still unpaid, Fischbein contacted the police. T 20-21.

Brian King, F;l Carroll County sheriff's department detective, contacted
Boggs, who told him that the matter had been settled. T 12-21. King responded
that the debt remained outstanding. T 21. In contemplation of the affirmative
defense codified in RSA 638:4, 111, King issued a “fourteen-day letter” advising
Boggs that she had fourteen days in which to pay the debt. T 22-23. On
January 9, at King's request, Boggs went to the police station to receive the
letter. T 22—23, 26-27. King thereafter contacted Boggs on several occasidns to
see whether the debt had been paid, and he testified that Boggs “made several
promises to pay.” T 24-26. On or about January 29, payment not having been
made, King referred the matter for criminal prosecution. T 26.

The defense did not deny that Boggs issued the checks, that the banks
refused to pay them, and that the debt had not otherwise been settled. The
dispute at trial instead centered on whether Boggs knew or believed, when she
issued the checks, that the banks would not pay them. T 85-86. In the absence
of a confession or other direct evidence of knowledge, both the State and the
defense recognized that the jury heard only circumstantial evidence of the

element of knowledge. T 76-77. To a significant extent, the State proposed to



supply the requisite evidence in the form of information about the two bank
accounts..

With respect to the Wolfeborough Diner’s TD Bank account, the State
introduced evidence that bloth Brittany and Jeffrey Boggs were authorized
signers of checks drawn on that account. T 36. The TD Bank manager further
testified that bank records showed that that account closed, at the bank’s
iﬁitiative, on November 19, 2014. T 30, 39-40; Al17. The State introduced no
evidence about why the bank closed the account. See T 32-33 (State agreeing
to withdraw question on that point, after defense counsel cited agreement that
witnesses would not testify to matters not disclosed in discovery). The State
likewise introduced no evidence that the bank sent out a notice of the closure
of the account, or that, if sént, the notice would have reached Brittany Boggs,
rather than Jeffrey Boggs.

With respect to Boggs's Citizens Bank account, the State introduced
evidence that, on December 12, the account had a balance of $551.04. T 48-
49; A19. On that day, somebody deposited $4200 into the account. A19; T 56.
Boggs issued the check for $1315.73 on December 13. T 47. On December 15,
the account’s balance was 83,024.72. T 51. On December 17, Boggs's account
had a negative balance of $574.37. T 50. The Tavern deposited the check on
December 17, and on December 19, when the Tavern’s bank presented it to
Citizens Bank, Boggs’s account had insufficient funds to pay it. T 47, 49, 51.
On the basis of these facts, the defense argued that Boggs, mindful of the

December 12 deposit, could have believed that the check for $1315.73 would
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‘be paid. T 80-82. The State argued both that people in general understand that
deposited checks don't clear instantaneously, and that people generally are
aware of the balance in their accounts and thus know, when they write a

check, whether the funds in an account are sufficient to cover it. T 75, 87-89,



SUMMARY OF THE ARGUMENT

1. The State introduced insufficient evidence to prove the requisite
mental state element for either check. RSA 638:4’s mental state element
obliged the State to prove that, at the time Boggs issued each check, she knew
or believed that, when Hobbs Tavern presented it for payment, the bank would
not pay. Here, as to both charges, the State introduced only circumstantial
evidence to prove the requisite mental state. That circumstantial evidence
failed to exclude, as a rational possibility, the conclusion that Boggs did not
know or believe, when she issued the checks, that the banks would not pay
them.

2. The trial court erred in instructing the jury that the mental state
element of knowledge that a check would not be paid is presumed from the fact
that the maker had no account at the bank at the time she issued the check.
That instruction created an unconstitutional mandatory presumption in
violation of Boggs's rights to due process under the United States and New
Hampshire Conétitutions. This Court must therefore reverse the conviction

associated with the TD Bank check.



L THE STATE INTRODUCED INSUFFICIENT EVIDENCE TO CONVICT
BOGGS OF ISSUING A BAD CHECK.

After the State rested, the defense moved to dismiss both charges,
arguing that the State presented insufficient evidence to prove that Boggs knew
or believed that the checks would not be paid. T 73-77. The State objected. T
75-77. The court denied the motion, reasoning;:

All right. Well, I think at this stage I'm going to deny
the motion to dismiss. I think that a reasonable jury
could find proof beyond a reasonable doubt on each of
these. I think the elemnents are made out. It's a
question of whether they’re going to find knowing or
not in both of the charges and that’s what we've all
known going into this. But I think there is evidence to
support a finding of proof beyond a reasonable doubt
ont her knowledge and her belief that the check would

be paid or not be paid. So I'm going to deny the motion
as to both of the charges, all right. Thank you.

T 77.

After trial, but before sentencing, the defense moved to set aside the
verdict. A26-A30. The motion renewed the insufficiency arguments counsel
made during trial, and added a claim with respect to the Citizens Bank check
that the verdict was against the weight of the evidence. Id. The State objected.
A31-A36. By a notation order dated March 28, the court denied the motion.
A26.

Evidence is legally insufficient to prove an element of the offense if “no
rational trier of fact, viewing all of the evidence and all reasonable inferences
from it in the light most favorable to the State, could have found guilt beyond a

reasonable doubt.” State v. Collyns, 166 N.H. 514, 517 (2014). The conviction

of a defendant on insufficient evidence violates the Due Process Clause of the
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Fourteenth Amendment. Jackson v. Virginia, 443 U.S. 307, 317-318 (1979).

Sufficiency of the evidence is reviewed de novo. Collyns, 166 N.H. at 517.
RSA 638:4 defines the crime of issuing a bad check. Paragraph I provides
that:
[a] person is guilty of issuing a bad check if he issues
or passes a check for the payment of money and
payment is refused by the drawee, except in cases
where a legal stop payment order has been issued or
where the drawee refuses payment for any other

reason through no fault of the person who issued or
passed the check. :

RSA 638:4, 1. A separate paragraph sets out rules for classifying a given
instance of issuing a bad -check as a class A or B felony, or A or B
misdemeanor, depending on the value of the check or on the defendant’s prior
record. RSA 638:4, IV(ai). With respect to the mental state element, the statute
further provides that in “any prosecution under subparagraph IV(a), the
prosecutor shall prove that the person issued or passed the check knowing or
believing that the check would not be paid by the drawee.” RSA 638:4, IV(b).
As described in the jury instructions, the crime has four elements: (1) the
defendant issued a check for the payment of money; (2) the payment was
refused by the bank on which the check was drawn; {3) the defendant knew or
believed that the check would not be paid by the bank; and (4) the defendant

acted knowingly. T 108-10; see also State v. Stewart, 155 N.H. 212, 214 (2007)

{trial court defined crime as having five elements, including element of value of

the check that serves to classify offense as A or B felony, or misdemeanor).



With regard to both checks, Boggs challenges the sufficiency of the
evidence to prove that she knew or believed that the banks would not pay the
checks. Two considerations combine to define the content of that mens rea
element.

First, a general principle of criminal law holds that the actus reus and
the mens rea must co-exist at some point in time, in the sense that the
defendant’s culpable mental state leads the defendant to commit the charged
physical conduct. Many authorities agree on the point. See W, La_lFave,

Substantive Criminal Law § 6.3(a), at 451 (2d ed. rev. 2017) (*With those

crimes that require some mental fault (whether intention, knowledge,
recklessness, or negligence) in addition to an act or omission, it is a basic
premise of Anglo-American criminal law that the physical conduct and the
state of mind must concur. . . [and] there is concurrence when the defendant’s
mental state actuates the physical condqct”]; see also RSA 625:11, I (defining

“conduct” as an “action or omission, and its accompanying state of mind . . . .")

(emphasis added); RSA 638:4, IV(b) (*. . . the prosecutor shall prove that the
person issued or passed'the check knowing or believing that the check would

not be paid by the drawee”); State v. Moore, 12 N.H. 42, 46-49 (1841) (one who

lawfully enters a house and then steals is not guilty of burglary unless he in
fact intended to steal on entry; in criminal law, his intent to steal will nbt
“relate back” to the entry).

At Boggs’s trial, the jury instructions communicated that concept when

explaining the general principles of act and mental state. T 107-08. Thus, to
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convict, the State had to prove that Boggs had the requisite culpable mental
state at the time, or no later than the time, that she issued the checks. The
State could not prove its case merely by proving that Boggs, sometime after she
issued the checks, came to know or believe that they would not clear.

Second, the mental state element of RSA 638:4 does not narrowly focus
on the defendant's knowledge or beliel about the sufficiency of the funds in the
~account at the precise moment of issuance of the check. See Stewart, 155 N.H.
at 216 (“knowledge of insufficient funds at the time of issue is neither a legal
presumption . . ., nor an element of the crime”). Rather, as the Stewart Court
made clear, the element is concerned with the defendant’s knowledge or belief
about what will happen when the chgck’s payee presents the check to a bank
for payment or deposit. Id. (“plain language of this subsection focuses on the
defendant’s belief as to the eventuality of the check being honored, not on the
defendant’s knowledge of his account balance at the time of writing the check”).
That focus on the defendant’s knowledge or belief about what will happen when
the recipient presents the check for payment means that a check’s maker
cannot defend a bad check charge by showing that, while knowing that the
check would not clear when presented by the payee, the maker intended
eventually to make good on the check at some later time after the bank rejected

it. State v. Fitanides, 141 N.H. 352, 354 (1996).

In combination, these principles define the rule embodied in RSA 638:4's
mental state element. In order to prove the element under the circumstances

charged here, the State had to prove that, at the time Boggs issued each check,
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she knew or believed that the bank would not pay when Hobbs Tavern
presented the check for payment.

At trial, the prosecutor acknowledged the circumstantial nature of the
State's evidence as to that mental state element. T 76-77. When the evidence
as to any element is solely circumstantial, “it must exclude all reasonable

conclusions except guilt.” State v. Houghton, 168 N.H. 269, 271 {2015)

(quotation omitted); State v. Gagne, 163 N.H. 363, 367 (2013). The “inferential

chain of circumstances must be of sufficient strength that guilt is the sole

rational conclusion.” State v. Noucas, 165 N.H. 146, 151 (2013). The Court

evaluates “the evidence in the light most favorable to the State and
determine([s] whether the alternative conclusion is sufficiently reasonable that a
ratioﬁal juror could not have found proof of guilt beyond a reasonélble doubt.”
Houghton, 168 N.H. at 271.

In finding the evidence sufficient, the trial court erred. Section A below
sets out Boggs's claim with respect to the charge associated with the TD Bank
check. Section B sets out the claim with respect to the charge associated with

the Citizens Bank check.

A, The TD Bank check conviction.

Witness testimony and bank records established that TD Bank closed the
Wolfeborough Diner account on November 19, approximately three weeks
before Boggs wrote the check in question. The State introduced no evidence

about general TD Bank procedures for notifying account-holders when the

12



bank closes their accounts, or about what procedures were followed when the
bank closed the Wolfeborough Diner account. Moreover, while banl_( records
established that both Boggs and Jeffrey Boggs were authorized signers of
checks drawn on the account, the State introduced no other evidence about
Wolfeborough Diner business procedures. For example, the jury heard no
evidence about who at the Wolfeborough Diner received and examined bank
documents mailed from TD Bank. In moving to dismiss the charge associated
with the TD Bank check, the defense cited the lack of evidence of actual notice
to Boggs of the closing of the account. T 73-74, 76; see also A29.

In response, the State cited a statutory presumption thf—',lt a person who
issues a check on a closed account knows that the bank will not pay the check.
T 76 (referring to RSA 638:4, II}. The State further argued that enough time had.
passed between the closure of the account on November 19 and Boggs's
issuance of the check on December 13 to justify an inference or assumption
that Boggs must have received notice via a bank statement mailed to the diner.
T 76; see also A34.

Several considerations combine to establish that the circumstantial
evidence does not exclude rational inferences consistent with Boggs's
innocence. In the absence of any evidence proving that Boggs received notice of
the closure of the TD Bank account, it is rational to infer that she did not
receive notice. To infer that Boggs received notice, one must make two initial
assumptions: (1) that TD Bank must have mailed the account-holder a

document announcing the closure of the account; and (2) that somebody at the

13



Wolfeborough Diner received that document. The State’s cése thus initially
rested on separate assumptions about TD Bank and postal service procedures.

Under the common law “mailbox” rule, “if a letter properly directed is
proved to have been either put into the post-office or delivered to the postman,
it is presumed that it reached its destination at the regular time, and was

received by the person to whom it was addressed.” Lupyan v. Corinthian

Colleges, Inc., 761 F.3d 314, 319 (3rd Cir. 2014) (quotation marks omitted).

1)

Moreover a “strong presumption’ of receipt applies when notice is sent by
certified mail, because it creates actual evidence of delivery in the form of a
receipt.” Id. (emphasis in original). A “‘weaker presumption’ arises where
delivery is sent via regular mail, for which no receipt, or other proof of delivery,

is generated." Id. “In the absence of actual proof of delivery, receipt can be

proven circumstantially by introducing evidence of business practices or office

customs pertaining to mail.” Id.; see also Hogan v. Pat’s Peak Skiing, LLC, 168
N.H. 71, 73-75 (2015} (discussing common law mailbox rule).

In Boggs's éase, though, the State introduced no evidence either about
any actual mailing of notice, or about TD Bank's business practices with
respéct to mail. In such circumstances, the inference that TD Bank mailed,
and Wolfeborough Diner received, by the second week of December notice of
the closure of the account on November 19, is not the only rational conclusion

to be drawn from the evidence. See, e.g., Commonwealth v. Thomas, 814 A.2d

754, 758-59 (Pa. Super. 2002) (“it is axiomatic that for the presumption of the

receipt of a letter to be triggered, as a threshold evidentiary requirement, the
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party who is seeking the benefit of the presumption must adduce evidentiary
proof that the letter was signed in the usual course of business and placed in
the regular place of mailing. . . . A presumption that a letter was received

cannot be based on a presumption that the letter was mailed”); Olson v, The

Bon, Inc., 183 P.3d 359, 363-64 (Wash. App. 2008) (similarly finding

insufficient evidence of mailing to invoke presumption of receipt).

Even if this Court were to decide that any rational jury must find both
mailing and receipt of such notice, the State’s case demands yet another
assumption for which no evidence was introduced. Because the State
introduced no evidence of Wolfeborough Diner business practices or of the
nature of Boggs's connection with the Diner, the hypothesis that Boggs
personally received notice of the closure of the ﬁccount rests oniy on .the fact
that she was one of two authorized signers of checks drawn on that account.
Her status as an authorized signer, though, indicates nothing about who, as
between her and Jeffrey Boggs, opened correspondence from the bank, nor
does it establish anything about the quality and timeliness of the
communication between Jeffrey and Brittany Boggs on such matters. A rational
fact-finder is therefore left to guess which of the two opened bank statements,
and whether, if it was Jeffrey, he communicated information in a timely fashion
to Brittany. The fact that the State’s case rests on unattested assumptions of
that nature must lead to the conclusion that a rational fact—finder need not

draw the incriminating inference.
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Finally, this Court should reject the State’s argument that a statutory
presumption overcomes these difficulties. RSA 638:4, II provides:
For the purposes of this section, as well as in any
prosecution for theft committed by means of a bad
check, a person who issues a check for which payment
is refused by the drawee is presumed to know that

such check would not be paid if he had no account
with the drawee at the time of issue.

RSA 638:4, II. In Argument Section II below, this brief examines that statute in
the context of a challenge to a jury instruction quoting it. The brief
incorporates herein by reference the points and authorities set out in detail
there. On the basis of those points and authorities, as relevant to the
sufficiency claim, Boggs contends that the statute enacts only a perndissive
inference. Accordingly, a jury may infer, from evidence that an account does
not still exist, that the defendant knew that a check drawn on that closed
account would not be paid. However, as in the case of all permissive inferences,
. a rational jury need not draw that inference.

Because the State relied entirely on circumstantial evidence torprove the
mental state element, a permissive inference alone cannot satisfy the State’s
burden of disproving the existence of any rational conclusion consistent with
inmocence. A permissive inference signifies that a rational jury could draw the
conclusion — here, knowledge or belief — from the proven fact — here, the non-
existence of the account. The rationality of an inference of guilt, however, does
not exclude the possibility that an inference of innocence is also rational.
When, as here, the State relies wholly on circumstantial evidence to prove a

disputed element, the defense need not prove that it would be irrational to
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believe the defendant to be guilty. Rather, the State must prove that it would be
irrational to believe the defendant to be innocent, or more precisely, that it
would be irrational to doubt the defendant’s guilt. Because the State did not
carry that burden in this case, this Court must conclude that the evidence was
insufficient to prove Boggs guilty beyond a reasonable doubt on the charge

associated with the TD Bank check.

B. The Citizens Bank check conviction.

In moving to-dismiss the charge associated Witthhe Citizens Bank check,
counsei emphasized that the records showed a balance of $551 and a deposit
of $4200 on December 12. T 74. Moreover, the account showed a balance
greater than $3000 on December 15. Id. Under those circumstances, the State
did not prove that Boggs knew that a check for $1315 written on December 13
would not be paid when presented by Hobbs Tavern.

With respect to the 84200 deposit, the State responded that people
generally understand that deposited funds do not immediately become

“available for use in paying checks. T 74;75. In addition, the State argued that
Boggs would have known that she wrote other checks that would deplete the
$4200 such that when Hobbs Tavern presented its $1315 check for payment,
the account Wo.uld not have sufficient funds. T 75.

State’s exhibit 8 documents the Citizens Bank account during the
relevant time, and shows significant activity, both in terms of deposits and

withdrawals. A18-A19. Boggs does not dispute that her financial resources

17



ultimately proved insufficient to pay the debts incurred on the checking
account. The bank records, though, do not prove that Boggs foresaw that
insufficiency of funds on December 13 when she wrote the check to the Tavern.
On the contrary, the crucial event that left the checking account with
insufficient funds to pay the check happened severai days later, on December
17, when the $4200 check deposited on December 12 into Boggs’s checking
account itself failed to clear. A21.

To prove the requisite mental state elemeht, thus, the State had to prove
that Boggs foresaw, on December 13 when she wrote the Hobbs Tavern check,
that the $4200 deposit into her checking account made on December 12 would
fail to clear. To do that, the State needed to introduce evidence proving a
culpable mental state vis—a-vié the $4200 deposit. This the State did not do.
The jury heard nothing about the identity of the maker of the 84200 check,
about the account on which it was drawn, or about who deposited it into
Boggs’s account. Indeed, the Citizens Bank manager testified that somebody
other than Boggs could have deposited that check. T 56. For all the record
reflects, therefore, the failure of that 84200 check could have come as a
surprise to Boggs. In that circumstance, she would not have had the requisite
knowledge or belief, on December 13, that the Hobbs Tavern check would fail
to clear.

In the alternative, and wholly apart from the preceding argument about
the implications of the $4200 check, Boggs advances a second point in support

of her claim of insufficient evidence. To support the conviction, the State made
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an assumption about human nature when it proposed that people in general
keep abreast of their checking account balances. In the absence of any
evidence about Boggs's own practice in that regard, the State’s case depended
on the hypothesis that people behave rationally with respect to their money,
and do not hold overly optimistic views about their financial solvency. That
hypothesis is crucial to the State’s case because the State cannot convict Boggs
merely on proof that she was negligent with respect to awareness of her bank
balance; it rather had to prove that she knew or believed that the Hobbs Tavern
check would not clear.

A rational fact-finder, though, need not accept the State’s hypothesis.
One might reasonably attribute to people in general a lower level of financial
literacy, leading to a higher rate of incompetence in the management of their
finances. Taking that view of human nature, one could rationally infer that
Boggs was not aware, at the time she issued the check, that her bank would
not pay it when the Tavern presented it.

For either or both of those reasons, a rational jury could draw an
inference consistent with innocence, or rationally fail to draw the inference
consistent with guilt. This Court must accordingly conclude that the State
failed to prove the requisite mental state to support a coﬁviction on the charge

associated with the Citizens Bank check.
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C. Conclusion.

Finally, the Court must reject the prosecutor’s suggestion that the
sufficiency of the State’s case with regard to either check is rescued by Boggs’s
later statements to the police. Her statement of belief that the debt had been
settled, and her promise to repay Hobbs Tavern upon learning that it had not
been settled, do not prove a culpable mental state at the time of issuance of the
checks. A rational jury could view the promise to pay as a rightful
acknowledgement of a debt still owed to Hobbs, and the statement that the
matter had been settled as expressing an honest but mistaken belief in the
success of later efforts to transfer sufficient funds into the account. Ultimately,
all that the State proved in this case is that Boggs did not pay her debt to
Hobbs Tavern. For that failure to give rise to something more than a civil cause
of action, the State had to prove that the failure was not attributable to an
unanticipated lack of funds. Indeed, the State had to prove that, at the time
she issued the checks, Boggs knew or believed that they would not clear.

Because the State failed to do so, this Court must reverse the convictions.
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II. THE COURT ERRED IN OVERRULING BOGGS'S OBJECTION TO A
BURDEN-SHIFTING JURY INSTRUCTION.

With respect to the TD Bank check charge, the State asked the court to
give a jury instruction quoting the language of RSA 638:4, 1I. T 83-90, 92. That
paragraph provides:

For the purposes of this section, as well as in any
prosecution for theft commmitted by means of a bad
check, a person who issues a check for which payment
is refused by the drawee is presumed to know that

such check would not be paid if he had no account
with the drawee at the time of issue.

RSA 638:4, 1I.

The defense objected. T 93-98. In light of the mandatory phrasing of the
presumption together with the undisputed fact that TD Bank closed the
account in November, the instruction would effectively decide for the jury the
only disputed issue on that charge — whether Boggs knew that or beliéved that
TD Bank would refuse to pay the check. Following the instruction, the jury
need not deliberate about what Boggs knew or believed when she issued the
check; the element would be proven just by evidence that the account in fact
had closed by that. time.

Citing the United States and New Hampshire Constitutions, the defense
- accordingly argued that the instruction shifted the burden of proof by absolving
the State of the obligation to prove, beyond a reasonable doubt, Boggs’s actual
knowledge or belief on that matter. T 93-94, 97. Boggs argued that paragraph
11, when properly and constitutionally interpreted, could at most signify that if

the State proved that Boggs knew the account was closed at the time she
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issued the check, then the jury could presume that she knew the check would
not be paid. T 94, 96. In the absence of proof of Boggs's knowledge of the
closing of the account, though, the jury could not find the mental state element
proven simply because the bank closed the account in November.

The State argued that the enactment of paragraph II modified the crime’s
essential mental state element. T 95-96. In the view of the prosecutor, the
defense interpretation of paragraph II would unjustifiébly add to the statute
words the legislature did not enact. T 95.

In addition to requesting that the court instruct using the text of
pafagraph II, the prosecution also asked that a phrase be édded to the
standard instruction defining the “knowingly” element. T 91 (requesting the
addition of the phrase “or Was aware of the circumstances under which she
engaged in that conduct”). The court ultimately declined to add that phrase,
saying “it’s really tinkering with the mental states, that's kind of sacrosanct.” T
96.

However, the court overruled the defense objection to a jury instruction
quoting RSA 638:4, II. T 96-98. The court thus gave an instruction quoting the
statute, altered only to omit the statute’s gendered pronoun and irrelevant
reference to theft prosecutions. See T 110 (instruction as given to jury). In so
ruling, the court reasoned that the legislature “on the elements of crimes [can]
amend those and modify theml to meet the actual circumstances all the time . .
..” T 96. The court also declined to modify the statutory language to the effect

that the presumption would be triggered only upon proof that Boggs knew the
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account was closed. T 96-97. In overruling the defense objection to the
instruction given, the court erred.

“Whether a particular jury instruction is necessary, and the scope and
wording of the instruction, are within the sound discretion of the trial court.”

State v, Noucas, 165 N.H. 146, 154 (2013). This Court accordingly reviews jury

instructions on matters committed to the trial court’s discretion using the
unsustainable exercise of discretion standard. 1d. However, when the
instructions arguably misstate a point of law, this Court reviews de novo the

legal dispute centered on the instruction. See State v, Furgal, 164 N.H. 430,

435 {2012) (“whether a statute provides a basis for a requested jury instruction
raises a question of statutory interpretation, which we review de novo”). Here, 7
the question of whether the challenged instruction unconstitutionally shifted
the burden of proof raises a question of law that this Court must review de
novo.

Part I, Article 15 of the New Hampshire Constitution and the Fourteenth
Amendment to the United States Constitution guarantee criminal defendants
due process of law. Implicit in due process is the requirement that, to convict,
the State must prove all elemnents of the offense beyond a reasonable doubt. In

re Winship, 397 U.S. 358, 364 (1970); State v. Saunders, 164 N.H. 342, 349

(2012); State v. Williams, 133 N.H. 631, 633 (1920). The challenged jury

instruction shifted the burden of proof in violation of Boggs’s due process
rights under the United States and New Hampshire Constitutions by telling the

jury that the law presumes that the culpable mental state element is proven
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merely upon evidence establishing that the TD Bank account no longer existed
at the time she issued the checks. That claim implicates the law governing jury
instructions that define a presumption allowing the jury to infer an elemental
fact from proof of a non-elemental or “basic” fact.

In a series of cases, the United States Supreme Court has developed a
jurisprudence governing jury instructions about such presumptions. That
jurisprudence distinguishes between mandatory presumption instructions —
instructions that “tell[] the trier that he or they must find the elemental fact
upon proof of the basic fact” - and permissive inference instructiofls -
instructions that “allow{] but do[] not require . . . the trier of fact to infer the

elemental fact from proof by the prosecutor of the basic fact.” Ulsier County

Court v. Allen, 442 U.S. 140, 157 {1979). Accordingly, the “threshold inquiry in
ascertaining the constitutional analysis applicable to this kind of jury

instruction is to determine the nature of the presumption it describes.” Francis

v. Franklin, 471 U.S. 307, 313-14 (1985) (quotmg Sandstrom v. Montana, 442

U.S. 510, 514 (1979)). |
In classifying a given instruction as penﬁissive or mandatory, a court

considers “what a reasonable juror could have understood the charge as

meaning.” Francis, 471 U.S. at 316; State v. Hall, 148 N.H. 394, 398 (2002). An

instruction that tells the jury that “the law presumes” an element from a non-
elemental or basic fact creates a mandatory presumption. Sandstrom, 442 U.S.
at 515. Similarly, an instruction that tells the jury that an element “is

presumed” from the basic fact imposes a mandatory inference. Francis, 471
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U.S. at 316. In Boggs’s case, the instruction told the jury that a person who
issues a check when the person does not have an account “is presumed to
know that such check would not be paid.” T 110. At no point was the jury told
anything that might suggest that it could fail to find the mental state element
despite finding the basic fact that the TD Bank account no longer existed at the
time Boggs issued the check. The i.nétr"uction therefore created a mandatory
presumption.

Mandatory presumptions “violate the Due Process Clause if they relieve
the State of the burden of persuasion on an element of the offense.” Francis,

471 U.S. at 314; see also Hall, 148 N.H. at 398 (“An instruction that creates a

mandatory presumption of criminal intent violates the due process requirement
that the State prove every element of a criminal charge beyond a reasonable
doubt”). Even mandatory presumptions that are described in an instruction as
rebuttable violate the Due Process Clause, because such instructions

unconstitutionally shift the burden of persuasion. Francis, 471 U.S. at 317-18;

see also Hall, 148 N.H. at 398-99 (finding error in mandatory presumption
instruction, even though jury told presumption was rebutiable). By contrast, a
“permissive inference does not relieve the State of its burden of persuasion
because it still requires the State to convince the jury that the suggested
conclusion should be inferred based on the predicate facts proved.” Id. at 314.
A permissive inference will only violate the Due Process Clause “if the
suggested inference is not one that reason and common sense justify in light of

the proven facts before the jury.” Id. at 314-15.
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Here, because it created a mandatory presumption, the challenged jury
instfuction violated Boggs's rights to due process, guaranteed by the United
States and New Hampshire Constitutions. The presence of an unconstitutional
mandatory presumption instruction requires reversal of a conviction, even
though a jury is otherwise also told that the defendant is presumed innocent
and that the burden of proof remains always on the prosecution. In Sandstrom
and in Francis, the Supreme Court rejected arguments that those general
instructions can undo or mitigate the harm of an unconstitutional mandatory
presumption instruction. Francis, 471 U.S. at 318-20; Sandstrom, 442 U.S. at
518-19 n.7; see also Hall, 148 N.H. at 400 (describing such error as “not
amenable to harmless error analysis"); Williams, 133 N.H. at 633-34 (fo same
effect). |

Courts in other states, when confronted in bad check prosecutions with
jury instructions based on similar statutory language, concur in the conclusion
that the instructions violate due process. In a number of cases, courts have
declared such instructions unconstitutional even when they mitigate, to a
degree, the mandatory nature of the presumption by describing proof of the
basic fact as constituting only prima facie proof of the element. See, e.g.,

Hodges v. State, 155 So. 2d 533 (Ala. App. 1963}; Bess v. State, 226 S.E.2d

626, 627 (Ga. App. 1976); State v. Hebner, 697 P.2d 1210, 1212-14 (Idaho

App. 1985); People v. Gray, 426 N.E.2d 290, 292-93 (Ill. App. 1981); State v.

Johnson, 666 P.2d 706, 708-11 {Kan. 1983); Durham v. State, 74 So. 3d 908,

911-15 (Miss. App. 2011); State v. Adams, 443 N.E.2d 1047, 1051-53 (Ohio
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App. 1982); State v. Robinson, 602 N.W.2d 730, 733-35 (S.D. 1999); State v.

Merriweather, 625 S.W.2d 256, 256-58 (Tenn. 1981). Boggs’s claim is stronger

than the claims of error vindicated on appeal in those cases, because the
instruction here contained no suggestion that the presumption established
only prima facie evidence or could be rebutted.

A Vermont case illustrates how a court, if it felt a need to say anything
about such a statute, might properly instruct a jury about it. At the time the
issue arose in a bad check case, Vermont had a statute substantially identical
to New Hampshire's in that it provided that a person “is presumed to know”
that the check will not be paid if “the issuer had no account with the drawee at

the time the check or order was issued. . . .” State v. McBurney, 484 A.2d 926,

927-28 (Vt. 1984]) (quoting then-extant version of 13 V.S.A. § 2022). At the
defendant’s trial, however, the court instructed the jury on the point by saying,
“you may draw an inference — you don't have to, but you can — draw an
inference . . . .,” and then also told the jury that the inference alone was “not
enough to overcome the presumption‘ of innocence.” Id. at 928. Because that
instruction converted the statute’s unconstitutional mandatory presumption
into a constitutionally-acceptable permissive inference, the Vermont Supreme
Court upheld the conviction. ﬁ at 928-29. This line of reasoning is hot
available in Boggs’s case, though, because the trial court here gave an
instruction that left intact the statute’s unconstitutional mandatory

presurnption. Vermont has since amended its statute so that the terms of the
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statute conform to the permissive inference instruction upheld in McBurney.
See 13 V.S.A. § 2022 (2017).

Here, the trial court gave an instruction that impbsed an
unconstitutional mandatory presumption. As in Hall, that jury instruction
eliminated Boggs's only defense. This Court must reverse the conviction

associated with the TD Bank check.
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CONCLUSION

WHEREFQORE, Ms. Boggs respectfully requests that this Court reverse
her convictions,

Undersigned counsel requests fifteen minutes of oral argument before a
full panel.

The appealed decisions were not in writing and therefore are not
appended to the brief.

Respectfully submitted,

By VA ,(}174 }/\

Chris oleer M. Johnson, #15149
Chief Appellate Defender
Appellate Defender Program

10 Ferry Street, Suite 202
Concord, NH 03301

CERTIFICATE OF SERVICE

I hereby certify that two copies of the foregoing Brief have been mailed,
postage prepaid, to:

Criminal Bureau
New Hampshire Attorney General's Office
33 Capitol Street

Concord, NH 03301 : \\ % )/\ /
e

C\h‘ri/opher M. Johnson

DATED: December 19, 2017
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638:4,IV(a)(1)
ISSUING BAD CHECKS
Class A Felony

THE STATE OF NEW HAMPSHIRE
CARROLL, SS.

At the SUPERIOR COURT holden at Ossipee, within and for the County of Carroll
aforesaid on March 20, 2015

THE GRAND JURORS FOR THE STATE OF NEW HAMPSHIRE, upon their oath,
present that:

BRITTANY L BOGGS
DOB: 05/21/1982

of 1180 Witchtrot Road, Wakefield, NH 03872, on or about the 11th day of December 2014 at
Ossipee in the County of Carroll aforesaid, did commit the crime of ISSUING BAD CHECKS in
that she knowingly issued or passed a check for the payment of money—§$8,517.27 payable to
Hobbs Tavern and Brewing Company in Ossipee, NH—knowing or believing that the check
would not be paid by TD Bank, the bank on which the check was drawn, and for which payment
was refused by TD Bank due to Brittany Boggs’s account being closed. The face amount of the
check exceeded $1,500.

Contrary to the form of the Statute, in such case made and provided, and against the peace and
dignity of the State.

This is a true bill. v/
Michael H Brisson  ~ ~  Foreperson

Asst, County Aftorney

Docket #212- 0/ 5-02. 05,

ChargeID# |05 878C. (j/ﬁé/;
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e s /f{ |
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638:4,IV(2)(2)
ISSUING BAD CHECKS
Class B Felony

THE STATE OF NEW HAMPSHIRE,
CARROLL,SS.

At the SUPERIOR COURT holden at Ossipee, within and for the County of Carroll
aforesaid on March 20, 2015

THE GRAND JURORS FOR THE STATE OF NEW HAMPSHIRE, upon their oath,
present that:

BRITTANY L BOGGS
DOB: 05/21/1982

of 1180 Witchtrot Road, Wakefield, NH 03872, on or about the 13th day of December 2014 at
Ossipee in the County of Carroll aforesaid, did commit the crime of ISSUING BAD CHECKS in
that she knowingly issued or passed a check for the payment of money—§1,315.73 payable to
Hobbs Tavern and Brewing Company in Ossipee, NH—knowing or believing that the check
would not be paid by Citizens Bank, the bank on which the check was drawn, and for which
payment was refused by Citizen’s Bank due to Briitany Boggs’s account having non-sufficient
funds. The face amount of the check exceeded $1,000, but was not more than $1,500.

Contrary to the form of the Statute, in such case made and provided, and against the peace and
dignity of the State.

Michael H Brisson _ Foreperson N
Asst. County Aftorney

Docket #212-_206/5-08- 0.5

ChargeID# /055 /500 ' ﬂ/ﬂ@/ﬁ 7

vryf V»é’/iﬂ'/; (&ff
ﬁ/é{i/f AZV :
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THE STATE OF NEW HAMPSHIRE

JUDICIAL BRANCH
hitpifiwww.courts.state ih.us

CourtName:  Carroll Superior Court '
Case Name:  Stuie < Bogas

Case Number: RIR-3015 - Gl;f.’ - 6’5(7/ Charge ID Number: _1 0<% 1 Rb ¢ -

{if known) -
STATE PRISON SENTENCE

- P

PleaQerdictl;) e 1y Cletkk Bakg

Crime: lssuiny Poad Check. b fer, | Date of Crime:. ]‘uf AR 2

LMonitor: Toule ‘\Judge: lnashaie ¢
\

A finding of GUILTY/TRIUE Is entered.

[

M1

5 2.
3.

[Te.

.
Af 8.

The defendant has been convicted of Domestic Violence contrary to RSA 631:2-b. See aftached R3A
631:2-b Sentencing Addendum.

The defendant is sentenced to the New Hampshire State Prison for not more than % Years
norlessthan__ Y 4 eace. Thers is added to the minimum sentence a disciplinary period equal to
150 days for each year df the minimum term of the defendant's sentence, to be prorated for any part of
the year. : ) oha Pnie scrbade P cosghie

This sentence is to be served as foliows: (] Stand commitied, [] Commencing
of the minirmum sentence and___ ofthe maximum sentence is suspended,

Suspansions are condiioned upon goad behavior and compliance with all of the terms of this order,
Any suspended santence may be imposed affer & hearing at the request of the State. The suspended
sertence begins today and ends years from [] today or ] release on

{Charge ID Number)

of the sentence is deferred for a period of . year(s}.
The Couri retains jurisdiction up to and after the deferred period to impose or terminate the sentence or
to suspend or further defer the sentence for an additional period of year(s). Thirty (30) days prior
to the expiration of the deferred period, the defendant may petition the Covirt to show cause why the
deferred commitment should not be Imposed, suspended and/or further deferred. Failure to petition
within the prescribed time will resutt in the Immediate issuance of a warrant for your arrest.

: of the minimum sentence shall be suspeénded by the Court
on application of the defendant provided the defendant demonstrates meeaningful participation in a
sexual offender program while incarcerated.

Thesentenceis [ consecutive 1o

{Charge 1D Numbuer(s))
] concurrent with - —
) . {Charge {D Number(s) .

Pretrial confinement credit: days. '

The Court recommeids to the Depariment of Corrections:

{1 Prug and alcoho! treatment and counseling

C1 Sexval offender program

[J Sentence to be served at House of Corractions

mous P LTV

if required by statute or lf)epartment of Corrections policles and procedures, the defendant shall provide a
sample for DNA analysls, :

NHJB-2115-5 (04/27/2017}



Case Nama: ;o ite v E)ft"Hd ny &3@4\ 3 _ _
Case Number: Ri1p. S0IF-0E-054 (CSETED (.
STATE PRISON SENTENCE

, PROBATION
[Jo. The defendant is placed on probation for a perlod of year{s), upon the usual ferms of

probation and any special terms of probation determined by the Probation/Parole Officer.
Effactive: [ ] Forthwith [ Upon Release
1 The defendant is ordered to report Immediately to the nearest Probation/Parole Fleld Office.

[} 10. Subject to the provisions of RSA 504-A:4, i, the probationfparole officer is granted the authorily to
impose a Jail sentence of 1 to 7 days in response to a violation of a condition of probation, not to
exceed a total of 30 days during the probationary period.

[] 11. Violation of probation or any of the terms of this sentence may result in revocation of probation
and imposition of any sentence within the legal limits for the underlying offense.

OTHER CONDITIONS
] 12. Other conditions of this sentence are: '
[ A. The defendant Is fined $ plus statutory penalty assessment of $
[7] Tte fine, penalty assessment and any fees shall be paid: O Now ] By : OR

[[] Through the Department of Corrections as directed by the Probation/Parole Officer. A 10 %
service charge Is assessed for the coliection of fines and fees, other than supervision fess.

Os ofthefineand $ _ of the penally assessment is suspendad for year(s).
A $25.00 fee is assessed in each case file when a fine is paid on a date later than sentencing.
[18. The defendant is ordered to make restitution of § . to

(] Through the Department of Corrections as directed by the Probaﬁoanarole Officer. A17%

administrative fee is assessed for the collection of restitution.

7] Attherequest of the defendant or the Depariment of Corrections, a heanng may be
scheduied on the amount or method of payment of restitution.

[} Restitution is not ordered becausse:

[ €. The defendant is to participate meaningfully in and complete any counsehng, treatment and
educational programs as directed hy the correctional authority or Probation/Parols Officer.

0. Subject to the provisions of RSA 651-A:22-3, the Depariment of Corrections shall have the authority
to award the defendant earnad time reductions ageinst the minimum and maximum sentences for
successful completion of programming while incarcerated.

[ E. Under the dirsction of the Probation/Parocle Officer, the defendant shall tour the

L] New Hampshire State Prison ] House of Corrections
[ F. The defendant shall perform hours of community service and provide proofio-
[ the State or [} probation within days/within .. months of today's date.

[ G. The defendant is ordered to have no contact with
glther directly or indirectly, including but notf imited to contact in-person, by mail, phone, email, text
message, social networking sites or through third parties.

E] H. Law enforcerient agencies may [¥] destroy the evidence B return evidence to its rightful owner.
[0t The defendant and the State have waived sentence review in writing or on the record.

K} J. The defendant is ordered to be of good behavior and comply with ali the terms of this sentence.
[ K. Other

& 5h ]z Aoy | rar——

Date ' o Presiding Justice~

NH3B-2115-8 (01/27/2017})
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THE STATE OF NEW HAMPSHIRE

JUDICIAL BRANCH
http:ifwww.courts.state.nh,us

Court Name:  Carroll Superior Court
Case Name:  Stiw v Bogas

Case Number: _RIR- 3015 -0 @ - DEL'/ Charge ID Number: _{y §€ (S0
(If known}
P STATE PRISON SENTENCE
PleaNérdict: )) j{ﬁ,{,“ Ng/ Clerk:  Powtes
Crime:\h)ﬂd; y o . b Flew, |Date of Crime: o o) 200 ¥
Monitor: Ty le ‘ Judge:  [oqpiis
0

A finding of GUILTY/TRUE is enterad.

] The defendant has been convicted of Domestic Violenge contrary to RSA 631:2-b. See attached RSA
631:2-b Sentencing Addendum. -

4. The defendant is sentenced to the New Hampstilre State Prison for not morethan 2 Years \
nor less than _{/ . There is added to the minimum sentence a disciplinary period-equal to

180 days for each year of the minimum term of the deféndant's sentence, o be prorated for any part of

the year. , v Pl urbach u o moagled
%’f This sentence is fo be served as follows: [X] Stand commftted’h [_] Comimencing
3 _ of the minimum sentence and ___ of the maximum sentence Is suspended.
Suspensions aré conditiondd Upon good beh hoe with all of the ferms of this order.
Any suspended sentence may be imposed aftera hearing at the request of the State. The suspended
sentence begins today and ends years from [7] today or. [ ] release on
' - ) {Chiarge D Number)

14, of the sentence is deferred for a period of  ysar(s).
The Court retains jurisdiction up to and sfter the deferred period to impese orterminate the ssntence or
to suspend or further defer the sentence for an additional pstiod of . year(s}. Thirty (30) days prior
to the expiration of the deferrad period, the defendant may petition the Courl fo show cause why the
deferred commitment should nof be imposed, suspended and/or further deferred. Failure to petition
within the prescribed time will result in the immediate issuance of a warrant for your arrest,

‘ of the minimum sentence shall be suspanded by the Court
on appiication of the defendant provided the defendant demonstrates meaningful participation in a
sexual offender program while incarcerat_ed. :

{76, Thesentencels [ consecutive to -
. (Charge 1D Number(s))

X7 concurrentwith __ L n<® 7%b
: ) . {Charge ID Number(s}) :
- 37, Pretrial confinement credit: days.
[(48. The Court recommends fo the Department of Corrections:
] Drug and alcohol treatment and counseling
[ Sexual offender program
[ ] Sentence to be served at House of Corrections

6 _fotus :

Os.

if required by statute or Department of Corrections policies and procedures, the defendant shall provide a
sampls for DNA analysis. s

NHJB-2115-8 (01/27/2017)
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‘Case Name: . :5{.,9_-\(4 V. BFH.‘}!Q ryf f 3‘6‘5

Case Nuniber: B (A-80/6 ~LLROSY . (0551500
STATEPRISON SENTENGE ,

PROBATION

[Jo. The defendant is placed on probation for a period of year(s), upon the usual terms of
probation and any special terms of probation- determtned by the Probatron/Parole Gﬁ’ieer
Effective: [ Forthwith .C1UponRelease. s ‘
O The defendant is. orcieretl 1o report lmmedlate!y to the nearest Pmbatiﬂanarele Fisld Office.

(7 16, Subject to the provisions of RSA 504-A:4,- HI the probatronlparale officer Is granted the guthority to
‘ impose a.Jall gentence of 1 to. T days’in: response 10, a-violation of a conditian of probation, not to
exceed a fotal of 30 days durmg the probatiohary penod

(] 11. Violatfon of probation or ariy of thé terms of tfils sértence may result in revocation of probation
and fmposition af any septence within;the isgal limIts for the undartying offense.
- DTHER conram@us
[1 12. Other conditions of this sentsrice &ray - . o
LI A. The defendant is fined §__. _ plus statu‘{ary penaﬁy ass,ssment of §- .
[J The fine, penalty. assessment and any fees shalibepar: T1° Now ) By OR

l:] Thraugh the Department of Correc:tlans as diracted by the Probatlcm/Parofe Ofﬁcer A10%
sgrvice. charge 1. assessed for the co!lectien af figs and fess, other than supew!sacn foes.
s . of the fifie and§ - . ___ Bt thiepenity assessmeht i§ stispended for year(s),
A 525 00 et is. assgssed in each case ﬁla when afineis. pa;d o a date later than séntencing.
OJB. The defendant is.orda ed, make resfitition 668, ... o

t-»o‘f'@.o cﬁons shall have the authority
) mintmum 'ﬁ';maxlrnurn séntehices for

; 29¢
E. Under the d:rectio ofth mbatceplParo - OHicar, th defendant sﬁa!l tour the
_ iNewaHampshi s StatePrigon: | ¢+ 0 E] Heusé: afCorrechnns
[ F. Thedefendant shall peﬁorm . ' hours Gf- cornmumty servics and provide proof o
[Tthe state or [ ] probation within__ daysiwithin months of today’s date.
[J G. The defendant is ordered to have no coittact with '

either dlrec‘t!y or mdtrectty, includlng but ot mtted to c:nnta-ct m-person by ma'l phone, email, text

H. S P{ reiurn ewdeme i, 1ts Aghifill- ewhir,
3 The defendant and the State have wawecﬁsentsncp eviewin. wntmg oronthé record,

&4, The defendant tsordered to be of gopd behavmranci oomp!y withzall the 1erms of this sentence. -
LK. Other:

=2 )17 - ;4% Moat—

Date ! ‘ . Presiding Jusfide {))

NHIB-2115-8 (01/2712017)
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Bank .

Americsd’s Most Convenjent Bank® E STATEMENT OF ACCOUNT
WOLFBOROLIGH DINER 1L1C l‘n'g\:.' jols
SN MAIN ST . Swsenyent Perted Uiet 0 20048301 31 2014
WOLFEBORO NH 436849485 Cus| KeFw PHIIZHIDL-T Tl a4
: PrRmeAccennt £ G24-5326924
TE Business Convenienee Plus
WOLFEBOROLIGH DINER LLG Account § 923.5326924

DAY ACCOUNT ACTIVIEY
Deposits
PORTING DATE

PESCRIFIION

iy s

i e
1 DEPOSTY
16/28 DEPOSHT
10/29 BIEPOSIT
10/30 DEROSIT

Subiotal:

Fleetrenie Deposits

DESCRIPTION

e . 659.02"
10/14 COD DEPOSTT, MERCHANT BNKCD DEPOSIT 134528731889 394,24
1005 CCD DEPOSIT. MERCHANT BNKCD DEPOSIT 434520731889 27124
o ACH RITURNED FITM, RS USATAXPYMT 220464852076980 304695
10716 CCO DEPOSIT. MERCHANT BNKCD DEPOSIT 434528731850 202,05
lon7° CCI DEPOSTE, MERCHANT BNKGD DEPOSIT 43452873 1589 : 102.30
10720 CCD DEPOSIT. MERCHANT BNKCD DEPOSIT 434528721880 435,26

Call 1-800-224-5563 for 24-hour Bunk-by-Phone services or connect (o wwiv.idbank.com

bk (e e I (il F¥ it A Lol g bl (3] . .

CCAO000026
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How to Balance your Account

1 Your ending balance shown on this
s folluwws, stalement ls:

Lyt by rdjunting vour sexounl repssivr

Sub!ract any services charges shown
an this statemmsent.

Subtract any automatic pa
transfers o7 other electronic with-
drawals not previously recorded.

Add any interest earmed If you have 5 Sublolal by adding fines 1 and 2.

an interest-beating account.

Add any automatic deposit or
overdraft ling of credil,

» List balow the amouni of deposits or
credit ransfers which do rot appear

on this statement. Total the deposits
and enter on Line 2.

1 Lisl bealow the 1cgtal amount of
withdrawals that do not appeat on

this staterment. Total the withdrawals
Review all withdrawals shawn on this  and erter on Ling 4.
- statement and ¢heck them off in your

account register, s Subtract Line 4 from 3. Thie adjusted
FDH.GW instructions 2-5 to verify your halance Eh(luld equal your Elccnunt
ending account balance, balance.
I R L Inr | ARS LT WINURARAE L ab] 1wt Al PENIS WINHIHAWALS KOT] 1190 Aps SRS
eI AT LNNTATIMIER 42 FTATIMEN
e IR
’ﬁ\j MET
Wigdlese 6 4

POR CONSUMER ACCOLUNTS ONLY INCASEQE LRR’DRQ OR
QUESTIONS ARDUT YDLR ELECTRONIC FUNDS TRANSFIRS:
1 o0 anral aha ) B} by or v b ) in
et v Bk 22kanars iF Tuture it 1m ki fan) teandir.

toh i, e baak kst o the e uinie lided ot e g

Nl 1 Wk e

1 Hank, WA, Degiowt Epatatom (hypl, PO Wax LT, 1 ewision,
Miong IH243. 0377
W i Fed] Eaaredow predein Baapapsd) §FFg st s 0 that <o foud By
firm stokamnem quowhieh eaomr eeprehlsn e gavaad W sisting he
Thnih, o expleth ad gl an et VIS G el Boye v e of Whe
A U ol Tiean iR

b et it ar (g | RUTE

PR T ORI AT PR T TP TETE T B Y

r Y kdtr amean sl dxe of i rspadtut o
Bl stk 30T P 1 L T o TR0 Lt i bt s
=R AR S T Epetpma drym oy i Gaat ey nsi i)
W mllu-nm.a.. T ompiaing md vl weorod et ceor gl 11 et
ARSY IR W0 L1 Tl ks tnd W will Rabl s aoonoet 1
et v llak roaand el v dan v alnr e of e nivess b A e 1§
vy 11 oomqicte sty it edigmto

INWTERES] MOHICE

Zoted ndictaod etatiied e thedlank Lisesadhia e ail eaeptad b o sl ashe
Tiefonar, Soanantinr Yoz vl O Sty v Ml J1N TIskefit lnhn;\u.s!mllh-
P Tk psarirty batrnbs T fhall

FOR CONSEMER LOAN ACCOUNTS ONLY BHLING RIGHTS
SUMMARY

fatyaows o G o Ll Shae Vit fRlf

1wttt svur bl ennmys na v oo nowme lormiolton Jais 16 Jam o
v b, uiste utal 1P Jhoy 115F | g, Mpma i E243-0 LTF 20 am &
grrnthly Ve (i v T yhas st fan sfew u\iy;rtml.:_\ulh ne Wil vea e
FMeNL Lot -nn!!vd:lhnmtrr il i, bt hwes
o U] e prcaana e tphan Srasomy Keiha, gnru-lb.-!dhmm.- lnlh:ll.uam_

B Vi nuii oredassodnt yoadio

® e JLflnc dmeaa o 1 etk ams

& Domerataz st ud oaplas, 1 Ay v, wt yand bl atbats, 14 at gised

Mo ol st R B do nha i Ui josamnisree stim
Vil o Bugtee b Jay ok i o0t ie W e ste e st ok sin .
Ardibl edligahabur o e pantoal Lowr ol sk are oot 1o asied. Bhivuc
LNV EACWAR CARNL i Lalit] roperl 3 o dednupent o fale dos ouleg) he
s G N i
FiRARL T HARLE 5 Aldeugh O Hond, et |8y Ilﬂawm&-y tivvohadu
e feonn el ve A Eua At 1ol ssomun obe v S0
WY Adins ot handradt Fesiounoe L ke Bard s the Asvisged Mly Db
Aty s g b Bk b0 2 it Sieitned Bk 0 v b et inany
Lt KGR T {1 SR T TE R AT S W T BEY, B TIPS S AR R T2
e (ki T §uxgt o] deal 1M ek i i halanee s bl pond e fall
“Tev oty thes flesgust chary? mudigby the Avrp hudy Bolunos 35t s Doy s
Ingpal o 1l T hads Ihasentic Foabe v Tesdid oz Ui vt sl Sequmany s i
e Bl the aaisent] The Asctie D6t Halwbvw s vakafiod b sy Cre
Tritmew o' e davad e inBimptan o, Uaa divadieye the 1edal Pckimee Yy dfor ruardies
uﬂhnmlh. llli!m;-l\n:ls. Il-nlmk hhﬂmml\chlhwl\- Huribe ot
ahiracied plorw

Himecany whe s Hon IH-'ld } bkt iy Theie Hanrifan
praead vurmyg wheeba Ilnm.rd-m aotnuh e chuna aoninsis
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' Bank

America’s Most Convenient Bank® * STATEMENT OF ACCOUNT
WOLFREROROUGH DINER LI Page 3old
Stiemant Perind (¢t 01 2014-Oct 31 2014
. Cust Hel'H OHEIIGU2A-T | T Latee
Primary Account ¥ Q245336924

DALY ACCOUNT ACTIVITY

Eleotronke Depasits (continued) L .
POS'IING DATE DESCRIFTION . AMOUINT
10/21 CCD DEPOSIT, MERCHANT BRKCD DEPOSIT 43452873184y 420,80
1021 CCLOEPOSIT, MERCHANT BNEKCH DEPOSIT 43452873188y ) 341.46
10723 CCD DEPOSIT, MERCHANT BNKCD DEPOSIT 434528731889 ' : 99.47
10/24 . QO DEPOSIT. MERCHANT BNXCD DEPOSIT 434328731880 a 94,81
CI0f2F ACH RETURNERD FTEM. KOHL'S DEPT $TRS CHU PYMT 09540700 - 197.91
10/28 ACH RETURNED ITEM, CAPITAL ONE MOBILE PMT 429739809258719 7198
12 CCD DEPOSIT, MERCHANT BNKCD DEPOSIT 434528731889 ' © 882,25
10730 CCRDEPOSIT. MERCHANT BNRCD DEPOSIT 434528731880 134,58
13 CCD DEPOSIT, MERCHANT BRKCD DEPOSIT 434528731889 © 200.77
) Subtotal:. i 3
Other Credits
FOSTING DATE DESCRIFTION ) i ) - ‘ ANT ‘

e i
RETIJRNED TTEM : " 7.30425
10714 RETURNED ITEM 1,400.00
10/14 : RETURNED ITEM 289.15
16 RETURNED ITEM : 140000
10716 RETURNED ITEM : 382.5D
1016 RETURNMED ITEM _ : 280,16
1016 REFURNED LTEM _ . < 8307
w17 RETURNED FTHM ’ ' L &h8.32
oy RETURNED ITEM - : 171.13
w17 RETURNED FFEM : 76.98
A RETURNED-[TEM 183145 .
10720 RETHRNED [TEM _ o 1.092,50
10724 ‘RETURNED ITEM ‘ . 1,006.00
Lo/2y RETURNED 1TEM 38250
10/20) HITIUBNTD ITEM 362,18
1775 . - RETURNED ITEM 17113
1v20 RETURNED FTEM : 15289
1021 RETURNED FIi:M . 230000
b2 RIETURNEI [TLM 108843 .
10722 RETURNED ITEM _ 1,000,00

Call 1-800-224-53563 for 24-hour Bank-by-Phone services. ar connect to www.idbank,.com

Thuth Thywmits EIIC Jwrindd ©FMge A byl Tatnn e @

CCAO000028




Bank

America's Mot Con\u.mlem fank? S'ILA.'I'EML‘N 1 OF ACCOUNT
WOLFEBOROUGH [NNER LIC Page: . 4oft
Statoment Pasiod: Gei1 01 208d:0c1 31 2014
Cust ReF# 9243026924-T1 7-- 444
Primary AcCounl ¥, 424-5320924

DAILY ACCOUNT ACTIVITY

Other Credils {ventinued) . : .
POSTING DATE DESCRITTION - ) 3 . AMOURNT

10724 RETURNED ITEM 25000
10727 RETURNED ITEM 1.000.00
10727 RETURNED I'tEM 400.043
10728 RETURNED ITEEM 46.13
10729 RETURNED FITiM ' 1. 16K.7%
1029 RETURNEDITEM - . B 230,60
10730 RETURNED FT'EM ) 400.00

Subotal; By
Checks aid Na. Chisclis 3% Faranime hill pay coslomers, chechs aumensd "FIXXKR" lakely represedn pryyments (o a Biler des were

deftvered o o papst check Funds were wathdmwn from vaur account when the check was cashedd Yau run view
those cloarad ehoeks i 1ha Agcoant Hhskry sceton of Online Dankiss, .
Snficabis rcak v sedal Sy ny Gheck O | ealiv-and tived under Eleowoni¢ Maymencs

- DATE AMO_L_.‘N'I' DATE .~ SERIALNO. AMQLINT ‘
s e L 10724 H10 400.00
,% R e 10729 110 400.00
e

e

1013

10N7
o6 1087 17013 : 1.400.00

1.400.00
: I

w21 1096 108843 - )
7 1097 1,000.00 07 1340 36218
1021 097 1.060.00 10421 1440 362.18
102y 108 0015 : 10720 144) 2357
1020 1100* 230000 16027 1442 152,89
10724 Ho2* 1,006.00 : 10417 H445* 109280 -
D Loz 1.000.00 1023 1447¢ . : Kl el
10724 1105+ 3.700.00 ) 10127 1444 46.13
1023 . 107+ 250,00 23 14512 . 333,17
10728 1167 250.00 ’ 10023 1452 21931

28 11049* 568,78 W34 C 454t i 282.14

Call 1-800-224-5563 for 24-hour Bank-by-Phone services or conncet. 1o www.kdbank.com

Teink Fagneatn TR arenaed 13rbamdke e ® bopual ) boebng Raankr @

CCAO000029
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Bank

America’s Most Convenient Bank® STATEMENT DF ACCOUNT
WOLFERQROUGH DBIRER LG Pape, o Sals.
' Switemen Period: et 0 2004-C 31 2014
Cusl Rol & 92453269247 V7=
*rimnry Accoum 4 YIS300924

DALY ACCOUNT ACTIVITY

Checks Paid (continued) Fer onine bill pay cwstoniis, cliucks numberel *99K XXX 1ikaly represene poynhiug o Billor il were
sleliverad a6 3 paper eleek Fancls wure withdmons fom vour aecutet whien the dicck wa eashed You cmn view
thetc ebearod cheeks i e Accuunt History secnon of Cnbine Bankuy
®lonucaitirs Bres w seenal zequence o chick processed wlecnuniathy aml liztol wnike Rleowmm: Paymes

DATE SRRIAL NO. AMOLNT .

w3t 1456% . 205

Subtotnd:

Electronic Pavients
POSTING DATE DESCRIPTION

FLECTRONIC PMT-WEB. CAPTTAL ONE MOBLILE PMT 428439809087032
CCRDEBIT. IRS USATAXPYMT 220468352076980 3.046.95

BELECTRONIC PMT-WEB. CAPTFAL OMNE MOINLLE PMT 420439800 125786 96.50
ACH DEGIT, KOHL'S DUPT S'TRS CUG PYMY 89540790 : 197.91
‘ CLECTROMIC PMT-WEB, CAPITAL ONE MOBILE PMT 429739800258719 71.94
HI30 ACH DEBIT, NEW HAMEPSHIRE KL PAYMUNT 1184807 3217
[IVe] CCLDEBIT, IRS USATAKPYMT 220470423738384 ' ) 240.08
Subtotal: R
Other Withdrawals _
DESCRIPTION AMGUNT

PERSTING DATE

SR
i

r

| il e
" OVERDRAFT RET . 105.00
OVERDRAFT PR ) ‘ 70,00
OVERDRAFT RET ‘ - 175.00
OVERDRAFT RET S, 195.00
10720 OVERLRAFT RET : : 175.00
1042} OVERDRAFT RET 35.00
2z QVERDRAFT RIET C : 70,00
10033 DEBLT ’ : |, 250.4%
1024 OVERDRAFT P 1U5.00
1024 OVERDRAIT RET . a5.00

Call 1-800-224-5563 {oi 24-hour Rank-by-Phone services or comect 10 www.idbank com

ik ety P, 10 005 Bt N A - FE 1 migtasta .=

CCAO000030
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Bank

Amarica’s Most Convenlent fiank®

WOLFEROROLIGH PINER 110

STATUEMENT (H ACCOUNT

Page

Stoteinen) Penpd

. bol'é
Qci 0F 2014-0c1 31 2014

Cusl Ref# Q24536024 T1 LY+
Prinsary Acegunt # - 434533693
DAILY ACCOUNT ACTIVITY
Otbeer Withdrawals {continued)
POSTING PATE BESCRIPTION AMOLINT .
10427 OVERDRAFT RET 105.00
10727 OVERDRAFT PD 3500
1028 OVERDRAFT RET 70.00
10/29 {VERDRAFT RITT 704K
10430 OVERDRAFT PD 35.00
10130 OVERDRAFT RET 35.00
Subosel: i)
Serviee Charpes
POSTING LATE DESCRIMTION AMOUNT
131 MAINTERANCE FIIE 25,00
Subtotal: 25.00
DAILY BALANCE SUMMARY _
DATE  ~ BALANCE [+EN T BALANCE
; b i i el T4k} -4.995 7%
1020 -2217.38
PESr 12 -1.640.73
122 {94120
s -1L,050.45
‘ 1024 6.143.55
s 10417 -4.403.75
10128 -5.974.42
i‘,}iﬁ"gﬁm iy b ] 10429 443,34
10714 , -228.73 10730 27785
1015 ' -5,200.07 10/31 4551
1016 -1,256.87

Cal] 1-800-224-5563 for 24-hour Bank-by-Phone services or connect 10 www.ldbank.com

NG SR T R B TYTTN N RE R JP ] Ry oy 3 =

CCAO000031
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E Bank

Amearica’s Most Convenlent dank® 7 STATRMENT OF ACCOUNT
WOLFEBOROHGH DINER 1 1.C Puge [ of 5
5N MAIN ST ,  Stuement Porod Nowfl[ 2004-Nov 19301 -
WOLFERORC NH 038044485 ' Cugt Reflle - 2ASIIAI4-7( 2.7.00>
Py Aceoun - VH-5324904

TI Business Convenience s ‘ s .
WOLFEBOROUGH DINER LLC ' Aveount # 924-8326924

ACCOUNT SUMMARY ) )
Beginning Bulance 4351 : Average Collected Balance -1.986.75

Deposis . 240.00 Aniual Percentage Yield Barned 0.0,
Eleewonie eposils " 7AbL4L Duys in Pgiod I8
Other Credits ) 2401927 ‘
Cheeks Paid 24.729.40

Electronic Payments 531565

Oviwer Withdrawals 1.630.12

Ending Balance 0.00

PAILY ACCOLINT ACTIVITY

Deposits ) .

POSTING DATIE DESCRIPTIGN “AMOURT
1113 DEPOSIY . RRE[EX0 i
/13 DUPOSTT ' ] 100.00

. Suhnoni: 240.00

[ZTeetronic Deposits

POSTING DATE DESCRIPTION AMUINT
114 CCD DEPQSIT. MERCHANT BNKCD DEPOSIT 434528731850 KZINK
/s ACH RETURNED 'TEM. KOHL'S DEFT 8TRS CHG PYMT 59322340 41431
1175 ACH RETURNED ITEM. CAPITAL ONE MOBILE PMT 430739209006335 b 29243
RIS ACH RETURNED FTEM. CAPITAL ONE MOBILE PMT 4307398092 17762 ' - 191381
[AFR] " ACH RETURNED FTEM. MERCHANT BNKCD DEPOSIT 434528731580 129.64
1H5 - CC12 DEPOSET. MERCHANT BNKCD DIPOSIT 434528731889 - 58.81
Vi CCHY DEPOSIT. MERCHANT BNRCD 1HIPOSIT 43452873 1889 ) 12655 .
L7 ACH RETURNEL ITEM, CAFITAL ONE MOBILE PMT 430039800(06G000 ’ 20629 -
1177 CCL DEPQSTT, MERCHANT BNKCT DEPOSIT 434352873 1880 ' LKL 1S
7 ACH RETURMED UFEM, CAPFTAL QNI MOBILE $MT 430039800081004 20.63
R3TAL COD DEPOSIT, MERCHANT BNKCD DEPQSIT 4345287318589 ’ . 168.63

[ 1H] ACH RETURNED ITEM. C'I\pl.rl’_\.'- ONE MOBILE PMT 43 1039809093207 14157
11712 CCL DEFOSIT, MERCHANT BNKCD DEPOSIT 43452873 1859 - 41371
18/12 ACH RETURNED ITEM. CAPITAL ONE MOBILE PMT. 331239809 16328 - 33a0
1z . ACH RETURNED ITEM, CAPITAL ONE MOBILE T 431230809080287 292.43
[RE ACH RETURNED FI'tsM, KOHL'S DEITT STRS CHG PYMT 998209566 414.31
i$/13 CCD DEPOSIT. MERCHANT BNKCD DEFOSI 434528731880 29299
11714 CCD PEPOSIT. MERCHANT BNKCD DEPOSIT 434528731880 69.45
e CCI DEMISIT, MERCHANT BNKCD DEPOSIT 434528731 5802 . ‘ 92.57
11/18 ACH RETURNED FEEM. GREENNER GRANT COLLECTION 0-488-53 19320421 281703
11718 CCDDEPOSIT, MERCIHANT BNKCD DEPOSTT 4323528731889 354,34

11418 CCN DEPOSIT. MERCHANT BNKOD DEPOSI 434528731889 63.51

Call 1-800-224.53363 for 2d-hour Bunk-by-Phone services or connect 1 www.idbank.cam

riunl ehgrame B fnana ANk B A Pupie dPasag Lorler @
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How to Balance your Account

) ﬂqm.b, ad;usluabwurucmml rrgister + Your ending balance shown on this
an Follows: stalement is:

Subtract any services charges shown
on this statement,

Subtraet any automatic payments,
transfars or olher electronic with-
drawals not previously recorded.

Add any intares! earned if you have Subtotal by adding lines 1 and 2.

an inlerest-baaring account

Add any automatic deposit or
overdraft line of cradit,

4+ Listbelow the total amount of
withdrawals thal do nol appear on

. this statamant. Total the withdrawals

REVIEW all withdrawals shown on this and enter on Line 4, :

statement and check them off in your

Lisi below the amount of deposits or
credit transfers which do not appear
o this statemen). Total the deposits
and entar on Line 2,

account registar, + Subtract Line 4 from 3. This adjusted

Fallaw instructions 2-5 to verify your ~ balance shouid sgual your account

ending account baelance. balanca. -

[ERLY AR ENE] ) 130} | ANS (8110 ] WHHORAWAL w0t I LARS [y WIT i HAWALY 2T TR Al
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FOR CONSUMER ACCOUNTS DNLY IN CASE OF ERHORS OR
YUESTIINE ARULAT YOUR ELECFRORNIC FUINDS TH A NSFURS
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whindionsiir L impaxkak iy ot thy Poud Talier e on s Tvubaid et
Attt i uskic ke
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INTCHEST NOTICE
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FOR i:ﬂl;‘slihl!-.k LOAN ACCOUNTSONLY Bl L ING RIGHLS '

SUMMARY
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Banlk

America’s Most Convenient Bank®

WOLFLEBOROEKLE DINER LIC

STATEMENT OF ACCOUNT
Page; Jofd
Siaement Petiod Nov (1 2014-Nov 19201

Cust Rel
Primary Account 4

924532492471 7743 %
924-5326029

DALY ACCOUNT ACTIVITY

lileatronic Deposits (oomtinued)

POSTING DATE  DESCRIPTION ‘ . AMOUNT' -
11719 CCD NEPOSIT. MERCHANT BNKCT DEPUSTT 434528771889 2360
. Subiolal, 746141
Other Credits
MSTINGDATE  DESCRIPTRN | AMOUN)
1144 RETURNED I'TtM [ 420,04
f14 _RETURNED ITEM 1.400.00
114 RETURNED ITEM 1.214.80
1144 RETURNED I'TEM 450,00
114 RETURNED ITEM 550.00
11/6 RETURNED 1TEM. 1.430.00
[ 46 RETURNED I'fEM 1.400.00
/6 RETURNED ITEM 35000
11/6 RETURNED ITEM 250.00
1147 RETURNED ITE:M 300.00
1147 RETHRNED FI'EM - 45.00
17 RETURNED ITEM 29 85
11430 RETURNED FIEM 44697
11410 RETURNED T3 305.00
11410 RETURNED ITEM 271.44. -
i RETURNED ITEM 63.40
1142 © RETURNED [TEM Q152
N4z RETURNED (TEM 79341
1142 RETURNED [TEM 25000
11712 RETHRNED FTI2M 188.18
11783 RETHRNED [TEM 1.017.60
1) X] RETURNED ITEM 300.00
11183 RUETURNED ITEM 196,89
11714 RETURNED IT13M 2.0%0,00
14 - RETURNED ITEM 559.90
7 RETURNED I'TEM 196.89
1117 RETURNED I'EM 196.79
117147 RETURNER I'TEM 156.60
/17 RETURNEI ITEM. 11520
/8 RETURNED ITEM 2,580.00
AR RETURNED ITEM 1 400,00
11718 RETURNED ITEM 857,13
Sublotal: 24019.27
Call 1-800-224-5563 for 24-hour Bank-by-Phone services or conneet 1w www.tdbank.com
Pl DU R Gt B Wt Dngw] e st
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- Bank

America’s Most Convenlent Bank® STATEMENT OF ACCOUNT
WOIFIORGUGH [DINER LLC Poge: ' i3
Staenent Peaiod: Naov Ol 3014 Nov 193014
Cust Ref i 924532093471 77142

Primary Account #- 924-5326924

DALY ACCOUNY AUTIVITY

Clecks Paid o, Checka, 37 Forooline hill pry customézs, clizeke nenuberni “F9XXRN Hikely npiesenl prymunts fo b sllor i wons
. dalivered as o paper clvech #fmids wene wdilidniwat frier ymer acemunt whan Uie cheek was cashied Yo ot vigw
s cloared chechs i due Accoun! Hnory weues of Orfue Tanking. .
* bendgates break tn senal sequence or cheek mommdalmmn[csl_v and liared under Eleenoine Paynusiy

AT SERIAL N(3. AMUOLINY DAT SERIAL M) AMOLNT
73] 1092 : 630,00 : [ m4 124 : 156.00
13 1101* 1420.00 1nna 1123 11520
s 1101 o 1.420.00 . 113 T2 2580400
s 1108* S50.00 7 126 2980.00
Wi [ 108 55060 [3Y{%] T129% 300.00
1143 PTIes 25000 116 1149+ 30000
1110 1 250,00 e 1431* 95713
17 114 446.97 13 1438* 1.214.80
o ts 1.400.00 1412 I446* LO17.60
1175 HHS 1.480.00 o 1453* 915,12
un 1116 305.00 *onn3 1455 2573
47y 1n¢7 63.40 1410 (ZF 793.41
Hisi2 17 . 63.40 A 1459- 27114
11/6 118 29.85 LA 1460 7437
1146 ) 45,008 11713 1463 53990
1110 Hizo 148,14 13713 1464 o 24603 .
152 12 196,80 114 1464 te.Te -
144 1121 - 196.59 v 1468+ 1.400.00
e . fi23+ BO0.00
Subrotal: 24.729.40
Elegtronic Payntents ’ .
PISTING DATE DESURIITION . ANMOUNT
1/ ACH DEBIT. KOHE'S DEPT STRS CHG PYMT 99322340 231431
N4 CCL DEBIT. CAPITAL ONE MOBILE PMT 43(739809006335 29243
A4 ELECTRONIC PMT-WEB., CAPITAL ONE MOBILE PM'' 43073980021 7762 91,81
114 £ DEBIT, MERCHANT BRECD DEPOSIT 43452477 1889 12064
476 COL BEBIT. CAPITAL ONIZ MOBILE PMT 430830805006090 : 206,29
b CUD DEBIT, CAPITAL ONE MOBILE PMT 430930809081004 .63
T CCD DEBIT. CAPITAL ONE MOBILE PMT 431039309093207 141,37
1A 1. ECTRONIC PMT-WEB. CAPITAL ONE MOBILE FMT 43 1239809163251 335.40
3 CCL DEBIT, CAPITAL ONE MOBILE PMT 431239409089287 . 29243
112 ACH DERIT, KOHL'S DEPT 8TRS CHO PYMTY 99829566 T 41434
§1017 ELECTRONIC PMTFEL, GREENBERC GRANT COLLECTION 0-488-510320421 2.877.03%
' Subtoal: 5315.65
Orher Withdrawaly .
POSTING DATF DESCRIPTION AMOEINT
13 . OVERDRAF LY g . 35.00
114 QVERDRAFT RET ) 175.00

Calt 1-800-224-5563 for 2-1-hour-Bank-—h}--!’hnne services or connect to wiww.tdhank.com

Tl B o TR G 30030k 'V Lt Thmiang auda &=y
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' ﬁank

America's Most Convénlant Bank®

WOLIERUROUGH DINER LG

STATEMENT OF ACCOUNT

Poge

Statement Period: WNav 0) 2004-Nov 19 2014

.

Sw'S

Cuotv Ref i 9245326034 T1 -7 bve
Primtary Account ¥ 924.5324924

DAILY ACCOLUNT ACTIVITY
Other Withdrawals (continued)
PFOSTING DATE DESCRIPTION AMOUNT
Pi/s OVERDRAFT RET 140.00
1176 OVERDRAFY RET 140.00
1" CVERDRAFT RET 175,60
11710 OVERDRAFT RET [75.00
11412 OVERDRAFT RET 175.00 -
11413 OVERDRAFY RET- 140.00
11714 QVERDRAFT P13 103.00
11414 OVERDRAFT RET T0.00
11714 SUSTAINED QD FliE 20,00
117 OVERDRAFT RET 140.00
11418 OVERDRATT RET 140.08
11719 ACCQUNT CLOSED 632

] Subtotal: £,0630.§2 .
DALY BALANCL SUMMARY
DATL ’ BALANCU DATT. BALANCE
10/34 4351 112 -2.343.67
1143 -3315 ) THI3 -3,708.51
1144 -042.57 11754 -Q59.04
11/8 =3,615.57 11757 -8.555.75
11{6 -640.79 18 © 2348
7 -L31L71 11719 (.04
(Fh -2.864.72

Call 1-800-224-5563 far 24-haur Bank-by-Phone services or conneet 1o www.idhank.com

tai e sm I el i 1A el Bt Tamvia =y
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chacking Aocontl.
Stateconb

1~800« $22~308F
1 OF i
cull Cicerens® PhoneBank anyblma Tor ACHOUAT inTSFmALTiION,

current rakes and answers Lo PoRy JuUaaTtaons. ' .
Boginming Bovambar 20, 2024

thzough Dmcawmber 15, 2014
Us759 BH424 [}
BRITIANE L BOGGES

7O BOX 16
WOLFERARO FalL KH  03046-07AG

chasaking
s o . e e e

EUHMMARY HRITIANY L BOGGS
ona Depooly Checking
333404-522-2

fialance Calsulavion -

Frevious Balance 00 .
Cchagks 5,07%.684 -
. Withdrawala £ Debitr 7,725.02 ~
. Topesite & Cropdacs 15,E30.29 +
Corrsnt Dalanca 3,024.72 =

Tha monthly moantananne ifes al $9.95 will be waived 3f wt legack 1 devosit & postad bto your
sopount before tha end of your etatsment poriod.

Yout acpaunt hod At Lanst 3 deposit posted derang this stabanant pexicod
Praviouy Bulanea

Q0

ELEEEE] TARANSEALTION BRETAILS

Chucks ¢ Ehore 3¢ 8 brodh p vhagk soquende

Check & Jmount:  Bate 3 tam Wo Chack K Aegunt  Dbate Toem No
101 1,400 00 3&/71i2 056418491 17 T65.77 12/16 05DBAI31E
102 206 00 312/Q3 032343760 107+ 765,77 12/12 096691204
163 A56.00 12/0¢ 034726669 a9 250.00 22/05 03BE43785
1454 202,.B1 12/08 §25304827 109 F0.35 32/0B DYD4IOLGZ
145 200.00 12/05 037030850 1ib 250,00 - 12/00 25356440
108 317 43 12708 0Q9224P595 3 ap%.91 12712 086850941 -

Total Checks

5,079.84

Withdrawals & Dobitc

ATw/ PoxchAsus

Dixte Ameount Desaription

12/ 4BB.40 4222 Lht Pucchase - 007292 Ski Worke W Occipea ¥B

12701 120.00 4122 24M Cash - Whd31B Qitimens Wolfbaze & fBu, Wofcbora NH
12/01 20.00 4122 LbL Purchase - DOmefg 7-Eleven Wolleaboxe HY

12/00 92.4% 4127 POS Debig - BASTYE Harvest Markel Holfheid F Alleh
12/03 BE 17 £1%% Lkt Purzshase - TH4218 Bulfnle Wpld Wingstoohawcar NN
1n/o4 40.60 4120 Cbb Pexchase + 260041 The Cornar Exore Walfeborzo MR
a4 370.00 4147 IbL ruxchase - 029871 Vicimeve Looks 847-635-B1 21 IL
iz/10 140 0e 3783 A4 Cash - Whi2l9 Cikizend Wolfborn 2 T, WoXehoroc KW
J1z/11 0.an  3Eey rht Forchasm - 230001 Cardle K 07213 Oosipee RH
1z/1 . 00 O 37B3 ATM Cumh - WhEA1P Catizoha Wolfboro & Du, Woilebors WU
12/12 18 28 - 379% POS Dakbiy ~ 186043 Lovell Lakes Bo Renbormval e NH
Cther Witbhdrusals & Debite

bate  Ttom Ko Amounk  Pesaripkion

11721 A3TOBARER 2,000.00 Wickdrawoal

11738  QUSBG4R2E 300 00 Withdrowal

“CCAO000101
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Chacxing Acoocunt
StuvRment

1'BO0-322-y39% 2 or 3

Call Citireps* PhonoBank anytime £or aooount informstion. .
ourrent rates and anawers co your questions. Beginhing Hovewbey 20, 2014
© through Pecenber 15, 2004

Cheocking continuad from pravious poge

Othaz Hlthdrawals & bebite {continued)} BRITTARY L BOGGS
Date Ltem MNo. apunt  DPeoczriptaon e Deposlt Chaokang
18724 026311123 50C,00 Withdraval 331404-522-2
11/2% Q28423452 500,00 wWithdrawal
11725 0DIB4Z2345%3 360,08 Wighdrawal
11/26 026577301 #70.00 Withdrawal
1%/25  DOGAGOOMD 5.99 DPeluws Chesk Chosk/Ase, 143121
11/26 (0BGSUIBS 270.00 Woalls Fargo Card Copymb 114514 S0E06713253103
12/6r 003437002 85.46 NH Cagh Com ®HBE422740 241120 3454
12/01  0060200LY 50 .0¢ Schaduled Transfer 3372809218
12/03 031617344 300,00 wWitchdraval
12/0¢ 081200100 400,080 Gnline Tranpsfor To Savings 3372508219
12708 0202773 170.00 online Transfax To Savangs 3312508219
12/11 35.00 Quardra¥t Fea (1}
12/31 3%.9¢0 XReturnad Them Fea {1}
12/12 O3TR623IB 731.08 Withdvawal
13112 - 35.00 Overdzafr Fae (1}
Toval Withdravuls & Dobics
7,785 12
1 L Tetal Fer H Total t
+ . ' This Peoriod v Yeanx-To-Dake t
T Total Overdrait FVevo L 720 00 4
' Totel Revupned Luem Feas L} 35.00 §
Daposvtes § Crodita
Dake Ttem Ma. Anount Description
11/80 934523354 5,820 13 Deposait
17402 22esLM0s 254 90 DopmooaT
12/82 032343747 §,433.8) pepesit
12703 091215532 240,00 Onlane Teapsfor Foom Seving: 33T2509219
12708 051242750 300.00 QOnline Transfaer From Savings 3372505219
12/98 350,09  Bavaags Ovagdgnit Tranyfar From 3372505219
12711 0QOR41326 TGS, 7T Reborn Item
12712 0370B5U7E 4,206,000 papozat
12712 092228594 29.00 oOnline Transfar From Savings 3372H002148
12/18 000419451 1,400.Q0 Return rroem
12716 DOUGRIRQ4 7u8.77 Return Item
12718 pOUS5R741 37,91 Ratexn Igan
Total Orporics & Cradite
§ mmemr R U o o
158,830,28
fuyzant Balance
3,024,977
Daiiy Balance )
Dalw Balunce Rete Balaned Late Balance
11720 5,800.13 ir/ol 9B6.238 12700 60, L0
1i421 3,800.13 iz/oz 1,08% 84 12710 -B45 .97
11724 3.000.13 12/03 $,089,30 12/1n -17¢ G0
11725 1.820.314 3E/0% B3In, 50 12)1d 531,94

14736 1.650.14 1705 3u9. 30 1 4]

! PEWS FROM CITIZEEKGE

=Wa all have savings goale Whether 1t's & neaw heme, s child's educartion, rweriremant or
praparilg 7oy unsxpectbed expenses, Citisens Bank makes st eary and rewardang £ar yon to
ALAFT GAVARG. W@ DAV & PADGe SF ¢SlLUALLE SOeR LWVSAYD fotounts, mawhy markots, CDs and

- | CCAO000102
A19



Chieohing Agcbunt
gratamant

1-B00-022-590% 31 0F 3

¢al)l Citirana' PhoneBank anytime £or asceunk information,
SuUrreut IATNS 4nd ANEVEES €O YOUT guestiong.

Duginning dovember &0, 2014
theough boeembar 15, 2014

BRETTANY L BOGSGS
e e A L e A REE R T M AN A g Mg 4 N Rew One Dhepoest Cheokang
t HEWS FROM CI1TYIRREDNS (aontinuedt 3314045222
TRAE, to fib yous nureds.

For more inlopmation oo whioh accounts and programs are right for.

yOu O LO DPER D New accuunt, arll ue at 1-888-8¥1-3%U0, vieil oilazsnsbank.com, or Frtap by
your loocal branch.

CCA0000103

A20



checkang Account
Atxtanent

31-80D-922-9059
1 &¥ 3
call Citizent' PhoneaBPank anytime for xocount ~nformataon,

cuFFent TALGs &nd ANGVErE o YEWL questilans.
Beginning becenier 16, 2014

through Janukzy 16, 2015

usYs9 BR424 5 1

BRYTTANY I BOSGE
PO DOX 708§
WOLFEBORC FALLS NH U3B9E-0VB6&

Chasking

o A A e A Bt 8 B A AN ok A VA 48 e e P o A — L A A E L 4 m LW MAA ML se e e [ —

SUMMARY BRLTTANY L BOGGS

tne Deposit Checking

Balanck calqulatieon 3314D4-522-2

Frevicue Balance 3,024.72

Chackn 3,400.53 -
Withdrawalks & Pabits 21,838.18 -
bBaposits © Credate 20,996.18 +
Curignt Balanog «1,118 .81 =

The wonthly haanvenange foa of 59,80 will ba waived if ac least ] deposir 38 poecod ©o your

socount hefare the ead of your btatemant parliod.
rour zecounc had ac least L duposic pésted duzing this statemsnt poriod.

Tout pesxt seotemank period will end on Felwuary 17, 2018,
Traviana Balance

e mmmALE LU EM AR AR . ————— gy P Sy e

TRANBACTIORN DETARILS 3,02£4.72
Chephs * There 15 a break Ln clhiack sqapence
Chegk £ Rwmpunt Dave Ttam Ha. Check 1 Amount Date Ttom No.
513 307,91 12/18 DH3255603 118 7.650.¢0 12738 (34767283
118~ 1,.315.73 12/18 053518953 122¢ 126.89 12/26 ©37450671

Tolrl CThecks

3,400,523

withdrawals & Debabs

bcher Withdravals & Debits

Dave Tiam Mo, Amount  Dosoriptron
12/17 G51100845 4,200.00 haposited Cheok Reburnad
32728 0QBOSILIBA 48 00 Debic Hema
. 12/l Kaehla
12/1R O0A9E3L352 61.19 Ombit Mewd
32/16 Buffalo Wild Wings
13710 089531353 53 $0 UDebit Meoe
12/16 Canca h Restauzant
12744 (B5331351 59.94 Debat Mamo
12/16 Rradlayx
12/14 Q69531350 66.37 Dablc tomo

12/16 Fahls

12718 105.00 Returmed lbem Fan {31
LR/22 QQ2H82410 B4.89 MM Cach Com BORGAZ2T740 141215 3484
12/22 £.3% Servioe Tharge
Sustarnad Ovardrufr Faao
12733 6. 55 Ecrviae Thazge . (
. sugbedned Guwavduaft Foe
12/73 35.00 Returned Tram Fae (1)

CCAO000104



1-850-922-0509 (
Call ¢itizens' Phonedink anytime for zeeount anforsation
purrant rates and answars Lo YOur guegtions.

¥

chacking eontinuad fram previous page H
Ptha: Wathdrnwala £ Debitz {contimvad) I
Datr Ttam He. Amaunt Dascriprian !J
z/ee 6.99 Zorvieo Chuvgs ;
. sustainad DvarBzaft Fea
12/26 6 99 Berviow Chaige
Sustained OverdcalZt Fee
12/%8 Q01156294 149.57 NIt Cush.Com BHB6922TAD 141226 1463
12429 .99 9ervice Charge {
Suntailnad Overdraft Fas /
12739 35.00 Ratucned Itam Fea {1} ,i
12/39 6.6¢ Service Chargo .
Suptpined Overdoaft Fee
12/30 35.00 Raturned lcem Eoa (1) !
01713 -G51100400 14,599.00 Daporited Chack Ratnzned
' v Tatal For t Toral H
1 I Thain Pesdiof t Yoop-To-Data 1
' Total Ovaerdraft Fees ¥ 41.94 J . 1311.94 !
1 Total Retucned Item Feey ¥ =lg.00 1 245. 006 1
Deposaty [ Cradita
Datw Toam He. Amoant  Dasgziptlon
12716 ©94330311 Pl Cradat Mano
: hecount Closures Transfer From Sav § 3372505219
12/17 0314134494 &00.00 Dappase
12715 00076208 1.650.,00 Retuyn Trem
12/18 GOUS10593 2,315,721 Reprurn Tham
13719 000253803 367.91  Regyrn Trem
12/23 DOGSSIELE 84.87 WH Cash.Com ABH6422740 14121% 3464
12729 000450671 126.8% Ruoturn ftem
12730 009196294 109.57 M Cash.Con BBRG6A22740 141226 1464
01/08 034753490 16,599.00 Dopesat
01713 011849732 50 Cradit Cne Bank Paymant 150111 Q000QUQ53251313
01/13 011949730 L0 ¢redil One Bank Payment 150111 0CGOQQODG3ZEIULD
Naily Balanca
Duate Balanep Datas Balange tate Balsnhoe
12/16 A,03%, 63 12/22 ~3.,064.G3 12/2% ~1,186.9%
10/17 -£74.37 12/23 =1.021.458 12730 -1,119.41
12/1¢ =8,141. 11 13724 ~4,028.42 01/08 1%,875.88
12/18 =572.47 12738 -3.162.3R Q3/13 -1,138.01

e e o s e N e o Y = v = P e R A R kAP AL M et o
F HEHND

~uf Note Nbaunt Fass Shawn an Your Stabemant

IFf you havo paid Ovesdzeft Pame. Sustained Overdrufk Peas, Insulificlent Availabls Tunds Fana
pr Raturned Ltem Fees, your acoount statement ancludes a table Ehat chows the tobtal amount of
thuce fecy that ynu pa:.d. nar of aty rabegme, For both the statemenk paciad and calendax yastc
to datce T iptions For fees pgid in Total Overdraft Pees includa “Ovardrafty
Fau® and “"Sustaiped Qvardrafe Fae ™ T-anaactrons labelod “laeuffresbnt Avazlobie Fends Faa"
or Ratarnad Izan Faa* are inoludad in Toral! Returnaed Item Fewns.

Chacking Acconnt
Fuatenane

w

or 3

Baginning Dacambier 1€, 2012
thoough JROMAfY 16, 1035

i L T 8 A e e e e ————

BRITTANY L BOGGE
onn Deposlc Chascking
331404 -022-2

Total Withdrakals & Pebita

231,438 .1F

Hotal Deporite & Crodits
4 e
20,795.18

Currant na'lgm;-e

CCAOO000105
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Chacking hooommt
Ftatamant

[N]

1-500-p22~59560 oF 3
Call Citrzen:' FhoneSank anytite £6% acaounk information,

cuzrrant ratar and poswarse LS YOUY qUaESTiIpns, Begipning LDeoenbar 16, 2013
ERrough Janpary 15, 2015

Chegking eontipuad from previous paga

e e ey ot ot e 1 P PR B PRee Ao P o ot e A Ak B8 B A LR i T P Y T e e e e e
BRITEANY T BDGGS

B L e femeerassvemsosssuusvrmne=~  One Deposit Cheohing

' ¥ MO (contipuad) 3133¢04-522-2

¥ar your Jeanvary 2015 scatement, thig tulle (1f shown) provides informuinon about two

digtanct time peraods. Any ameuat lzptud in khe “Totsl for Yhis Paried' saction ancludos

£0op poid ducing yoor current gtatement paricd. Daces for khis period ore listyd at the top

of this statesant. Any amsunt ligtad xn khd "Toral Yaar to Deto" caction snuludoes only Laes

paad rn ecalendar yaar 2014.  Ray feep peld in danvacy 2035 mre nel lisled an the "Total Yearn

to Dwte* sactron of thic siaremanl, but will be included in this recticon beginaipg with yaoure

Fabruasy 2015 stagamant . '

i o e = = R 4 % R = e Ao b e o G A A e . AR L ———————
1 REWS FTLOM CITLZENS

wwhel: yr help you earn more. Our highly ocompsbtitive cales ou Monpy Markets aod Circle #old
Hankeng{R} €Dz are dapigned Lo help you mizimigs your eafnings wnd reach your fioancial

gepals. ¥Wnether you'lgn fawing fop u home purchase, ohild'c educartior, Totizremank or 3 Fazny
doy, we can help you get thoce. For moxa anformation on which accouncs and progcams are
right foz you or to open a nmew account, visst your looal brasch today or &ell 1-8E8-821-3900.
Member FDIC. Sce a banker for FDIC covorage amounks and transaobion Iimukationng.

CCAQ000106

"A23



3=RA0-422-0890

Call Crraxent' FhoneBank anybume for wegdunk anfosnalion,
curFent Tates and Aneware me your questions.

PO BRe2d

BRITYAMY L Bodge
PO BOX 786
WOLFEBORC PALLS HH 03896-0706

Savingd hbHount
FEaLamant.
1 oF H

Hnginning Rovember 20, 2014
through Degemmar 33, 2014

favinge

SUMMARY

Balance Calculatacn . . Balanca
Pruvious Dalance ] Averaga Dsairly Balance 147,87
Withdcawhla & Debibs 920.00 -
Dapomite & Credits 930.00 % incerest
Interant Paid
Q0 ¥ Curzeit Latexasl Rote rey
Cugrent Balangw ap =~  Annusl Peércenthga Yield EnZpad o0,
Hugiwr of Deyd latavast Eagpad 33
' Intarest Baznped 0o
Interest Pard this Year [+14]

You can wiaive the woathly meintengnse £ag of §4.99 by maantnaning & mitamum daaly balsnea
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THE STATE OF NEW HAMPSHIRE
CARROLL, S8. SUPERIOR COURT

Siate of New Hampshire
v
Brittany Boggs

212-2015-CR-54

DEFENDANT’S MOTION TO SET ASIDE VERDICT

NOW COMES the defendant, Brittany Boggs, by counsel, Demnis P O'Connor,,Esq., and
respectfully requests that the Honorable Court set a‘sidé the verdicts in this matter. The verdicts
must be set aside because: (1) the evidence was insufficient to sustain both verdicts, and (2) the
verdict on Charge [1J 1055150C was also against the weight of the evidence. This motion is based
on Part [, Article 15 of the New 'Hampshire Constitution and the 6™ and 14™ Amendments to the
United States Constitution.

In support of this motion the following is stated:

1, Ms. Boggs was f.ound guilty on two indictments that alleged Issuing Bad Checks.
Indictment number 1058786C alleged Ms. Boggs issued or passed a check for $8,517.27 to Hobbs
Tavern and Brewing Co. on or about December 11, 2014, This was written on a TD Bank business
aceount for the Wolfcboréugh Diner. The indictment stated payment was refused because the
account wes closed. Indictment number 1055150C alleged Ms. Boggs issued or passed a check for
$1,315.73 to Hobbs Tavern and BIBWil_lg' Co. on or about December 13, 2014. This was from &

Citizens Bank personal accomnt. The State alleges payment was refused because that account did

w0t have sufficient funds. ‘ . |
not have sufficient funds A M Sfven b{; NiED Sar rcel ﬁmﬂyﬂf
> 2/a5 (2007 -
. “Amy L. ]
3[28 [10: 7 m”aﬂ”s

_ Presiding Justipos J%



2. The central issue at trial was whether Ms.. Boggs acted knowingly, that is wheﬁer
she knew or believed that the bank would not pay each check. See RSA 638:4, IV (bj. The State
did not present direct evidence of Ms. Boggs’sr' knowledge or belicf. For example, there was no
evidence that Ms, Boggs admitted having the requisite knowledge when the check was passed.
There was no evidence that she received specific n'otiﬁcaxion from either bank prior to passing the
checks. Proof of knowledge was entirely based on circumstantial evidence. At trial, the State
relied on records from each bank and argued knowledge can be inferred from the records, But to be
sufficient to convict, the totality of the circumstantial evidence had to exclude all rational
conclusions other than guilt. (See jury instructions). As applied to the element at issue, the totality
of the circumstantial evidence had to exclude all rational conclusions other than Ms. Boggs knew or
believed each bank ﬁauld not pay each check, The circumstantial evidence was insufficient as a

- matter of law. The jury verdict on Charge ID 10551 S0C was against the weight of the evidence.
Charge ID 1055150C; Citizens Bank
3. The State submitted a multi page packet of bank statements for account # 331 404
5222 (State’s Exhibit 8 pges. 101-109). The State also subrnitted the check at issue, numbered 118

and dated December 13, 2014. (State’s Exhibit 9). Even considering this evidence in the light most

favorable to the State, these documents do not exclude the rational conclusion that Ms. Boggs did

not know or believe the bank would not pay the check. To the contrary, the documents establish a
| rational basis to believe the bank would honor the check. |

4, The firsi staternent submitted covered the period from November 20, 2014 1o
December 15, 2014. (State’s Exhibit 8, pgs. 101-103). State’s witness Shannon Morrissette
testified to the authenticity of this statement, She also identifed the check, The reoords- are clear.

Page 102 of State’s Exhibi‘g 8 shows the following: (1) December 12, 2014 began with a balance of
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$551.04; (2) A deposit of $4200 was made on December 12, 2014; (3) The balance on December’

15, 2014 was $3024.72. The check at issue for $1315.73 was dated December 13, 2014. (State’s
Exbibit 9). Accordingly, the evidence supports a conclusion that Ms. Boggs 'did not know or
believe payment would be refised. That conclusion is rationally based on the evidence submitied.
While a jury cduld reach ofher conclusions, that rational conclusion, inconsistent with guilt, is ﬁot
foreclosed by the circumstantial evidence..
| 5. Because the circumstantial evidence camnot exclude rational conclusions
inconsistent with guilt (knowledge or belief the bank would refuse payment), the evidence is
insufficient as a matter of law, Considering all the evidence and all reasonable inferences therefrom
in the light :ﬁost favorable to the State, no rational trer of fact could find guilt beyond a reasonable
doubt that Ms. Boggs knew or belicved the check would not be paid by. the bank. See State v.
Spinale, 156 N.H. 456, 463 (2007). | |
6. The jury verdict must also be set aside because the vexl'dict is against the weight of
the evidence. “Determining the weigh% of the evidence ‘is basically a determination of the trier of
fact that a greater amount of credible evidence supports one side of an issue or cause than the
other.....Jand] whether the Sta;te has app:opxiat;ely carried its .buiden of persuasion’.” SM
Durgin, 165 N.H. 725, 733-34 (2013). The $4200 deposit on December 12, 2014 and the $3024.72
balance on December 15, 2014 were uncontested. The bank records submitted by the State show
sufficient funds to cover the check. Ultimately, the deposit was rejected and payment on the check
was refused. But no evidence was presented to show Ms, Boggs had knowledge that res,.ult would
occur when the clie;:.k was issued. Acpordhagly, the jury verdict is contrary to the weight of the

evidence.
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Charge ID 1058786C; TD Bank

7. This indictment alleged Ms. Boggs knew or believed the check would not be paid
and that the check was not paid because the account was closed. The State éubnﬁﬁed TD Bank
records on the Wolfeborough Diner account from October 1, 2014 to November 19, 2014 (State’s
Exhibit 3, pgs. 26-36), a record of the closeout (State’s Exhibit 6), and a copy of the check (State's
Exhibit 5). These records do show the Wolfeborough Diner account was closed on November 19,
2014, But the rec..ords; do not show that Ms. Boggs knew or believed the account was closed.

8. State witness Cecile Chése testified to the authenticity of the records and confirmed
the account was closed on November 19, 2014. But Ms. Chase testified the “institution” closed ﬂ1e
account, No evidence was submitted that would show TD Bank or anyone else notified Ms. Boggs
of the closure. |

9, Again, no direct evidence was prodnccd to prove Ms, Boggs knew or believed the
bank wéu]d refuse payment because the account was closed. The circumstantial evidence of
knowledge consists of the above stated records and testimony by Ms. Chase, The State argued the
records showed Ms. Boggs must have known or believed the check would be refused, But because
the evidence produced to show lmo\adedge was entirely circumnstantial, the evidence had to exclude
all rational conclumons inconsistent with guilt. One rational conclusion firmly ‘based on the
e.vidence presented is that the account was closed by the bank, Ms. Boggs was 1ot notified of this,

and Ms. Boggs did not know or believe that the bank would refuse payment,

10.  Because the circumstanfial evidence cannot exclude rational conclusions

inconsistent with guilt (knowledge or belief the bank would refuse payment), the evidence is
insufficient as a matter of law. Considering 21l the evidence and all reasonable inferences therefrom

in the light most favorable to the State, no rational trier of fact could find guilt beyond a reasonable



doubt thatl Ms. Boggs knew or belie\.fed the check would not be paid by ﬂ1e bank. See State v,
Spinale, 156 N.H. 456, 463 (2007).

WHEREFORE, Ms. Boggs, through counsel, respectfully réquests the Honorable Court set
aside the verdicts in this matter and: |

A, Dismiss Charge ID 1'055150(3; Ciﬁzéns Bank fof insufficient evidence, or

B.. Order anewtrial on Charge'lD 1055150C; Citizens Bank because the verdict was

against the weight of the evidence, and

C. Dismiss Charge ID 1058786C for insufficient evidence, or

. Hold a hearing on this motion.

Respecthully submitted,

o Pa

Definis P, O'Conrior, Esg.
Law Office of Dennis P. O’Connor PLLC
Box 2789
Conway, NH 03818
' : : (603) 447-1115

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Motion were forwarded this date to ijberly 1

Tessari, Esq. Assistant Carroil County Attorney,
» O/ 0;7 Z f&v.:.:{

Dennis P. O'Connor, Esg.
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STATE OF NEW HAMPSHIRE

CARROLL, SS. SUPERICR COURT
212-2015-CR-054

STATE OF NEW HAMPSHIRE

V.

BRITTANY L BOGGS

STATE'S OBJECTION TQ DEFENDANT’S MOTION TO SET ASIDE VERDICTS

NOW COMES the State of New Hampshire, by and through the Office of the Carroll
County Attorney, Kimberly Tessari, Assistant County Attorney and stales as follows:

1. The defendant was found guilty of two counts of issuing bad cheoks pursuant to RSA
63 8:;1 on February 28, 2016. The defendant presents two arguments o support the
conclusion that this verdict should be set aside, First, she argues that the evidence
submitted at trial is not sufficient to sustain the verdicts. Second, she argucs that the
verdict oﬁ Charge ID 1055150C was against the weight of the evidence. The defendant
main arguments center around the knowledge r;équi'l'cmcnt, i.e. that the defendé.m knowingly

issued bad checks.
STANDARD

2. In considering a motion 1o set aside the verdict bused upon the sufficiency of the evidence,
the trial Court must consider the evidence, including all reasonable inferences which arise
from the evidence, in the light most favorable to the State. State v. Taylor, 121 N.H. 489,

491 (1981) (citing State v. Goodwin, 118 N.H. 862, 866 (1978).

i6
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3. Ifthere is evidence in the record from which a reasonable jury could come to the conclusion

which has been reached, & defendant’s motion (o sel aside the verdiet should be denied.

State v. Reed, 106 N.H. 140, 141 (1965).

4. Inmaking a determination that a conviction is contrary to the Wcigh!. of the evidence, the
trial court is not ruling that acquittai was the only acceplable verdict, State v. Spinale, 156
N.H. 456, 465 (2007). Rather, the tial court is essentially sitting as a “thirteenth juror.” Id.
Though the trial court has great discretion is this role, “the trial court should exercise its
discretion with caution and invokc its power to grant a new trial only in exceptional cases in
which the evidence preponderates heavi ly against the verdict and where a miscarriage of

justice may have resulted.” Id. (citations omitted).

5. The weight given to any evidence depends upon the panicular circumstlances and is
generally not relevant to the question of sufﬁdiency. State v. Spinale, Id at 465, citing 29A
Am.Jur.2d supra § 1430, “The \;veight of the evidence is its weight in probative val ue, not
the quantity or amount of evidence. It is not determined by mathematics, but depends oﬁ its
effect in inducing belief.” )d,, citing 32A C.J.S. supra § 1303(a). It is basically *a
determination of the ﬁer of fact thal a greater amount of credible evidence supporis one side
ofan iésue or cause than the other.” 1d, citing 2-9A'Am..lur.2d supra & 1430. Thus, in |
contrast to sufficiency where the court determines whether a rational juror could have found
guilt, a verdict conclusively against the weight of the evidence is “‘one no reasonable Jury
could returh," Spinale, Id., citing State v. Pepin, 156 N.F. 269, -, 940 A.2d 221 , 2007
WL, 2089819 (2007) and also Mullin v. Joy, 145 NJH. 96, 96, 749 A.2d 826 (2000).

However, “the jury verdict must be an unreasonable one before the ftrial court] may set it

A32
17




i e e e L re

i by

g e

aside,” Id,, citing Pahés v. Harakis & K-Mart Corp., 129 N.H. 591, 603, 529 A.2d 976

(1587) (citation omitted).

. The necessary mens rea for passing a bad check and knowledge of the amount of hwney in

_ an account are not necessarily the same under New Hampshire Law, In State v. John Reed

Stweart d/b/a J.R.8. Interiors, the Supreme Court of New Hampshire examined an appeal for
a conviction under RSA 633;4. [55NH. 212,215 (200’}). Specifically, the Cowrt examined
an answer to a question from the jury: “The State does not have the burden to prove thé
defendant never intended to pay the amount owed. Rather, the State has the burden to prove
beyond a reasonable doubt that a the time the defendant issued the check to Mr. Auger, the
defendant knew thete were insufficient funds to cover the check, and that the bank would |

not honor the check.™ 1d.

ARGUMENT

7. The State asserts it did foreclose any doubt that the defendant knew the check would not be

honored. The evidence that the State presented included testimony and exhibits showing the
defendant®s mental -statc. Detective King testified to the fact that the defendant was formally
made aware of her bad checks viéal a fourteen day letter. He testified that her response was to
make a series of promises and tell Det. King that the problem had already been taken carc
of. Ash Fischbein testified to thé minutiae of the planning and effort with the defendant that
went into his contract with her. Finally, the State presented records that, the defendant
admits, show that a number of deposits that would have allowed the Citizen’s Bank check to
be nepotiated were rejected. See Def. Motion par. 6. The defendant would have the Court
examine one piece of evidence in a vacuumn and vacale her entire con.viclinn as a resulf,

However, taken together, these pieces of evidence inexorably lead to the cenclusion that the
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10.

defendant approached her wedding thoughtfully and then, equally thoughtfully, lied even (o
law enforcement aboul her intention to pay her debts. Therefore, the evidence was not

insufficient as a matfer of law.

Finally, the cvidence of Chargé ID 1058786C was not insufficient because_, contrary 1o whal
the defendant argues, the evidence shows that the defendant knew or believed the cheek
would not be i:aid. Under RSA 638:4, 11, “a person who issues a check for which payment is
refused by the drawee is presumed to kno“.; that such check would not be paid if he had no
account with the drawee at the time of issue.” As the defendant admits, the State presented
sufficient evidence to show that the defendant did not have an account with TD Bank al the
time the check was issued. See Def. Motion par. 8, This fact was reflected in the instructions
that were ultimately presented to the jury, As a result, the defendant was presumed to know
that the check would not be paid. Bven without this presumption, attempting to draw over
$8,000.00 from a closed account, coupled with Det. King's testimony and Mr. Fischbein's |
testimony, inevitably feads to the conclusion that the defendant knew that check would not
be paid. Therefore, the defendant’s claim that the State's evidence on this charge was

insufficient iz without merit.

In arguing that her conviction was against the weight of the evidence, the defengant has
essentially prcsanted another argutnent in favor of insufficiency of the evidence., She has
presented no arguments to suggest that the evidence either preponderates heavily apainst the

verdict or that a miscarriage of justice has ocourred. Therefore, this claim is without merit.

The defendant misconstrues the knowledge requirement. In ' State v. John Reed Stewart

d/b/a JR.S. Interiors the Court, first citing RSA 638:4, TV(b), “[tThe prosecutor is required to
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‘prove that the person issued or passed the check knowing or believing that the check would
not be paid to the drawee.” Id. at 216. The Courl then concluded that “[t]he plain language
of this section focuses on the defendant’s belief as to the eventuality of the chqck being
honored, not on the defendant’s knowledge of his account balance at the time of writing the

check.” Id.

11, The Courl went on to conclude that the lria‘I court’s answer “added an glement to the ¢rime
that does not exist, and in so doing, may have misled the jury.” Id. a1 217, The Court noted
that “in many cases, a jury may find that the mens rea element is satisfied solgly by the
State’s evidence of insufﬁcit;.nt funds at the time the check was issued.” 1d.

12. For all these reasons, the defendant’s Motion to Set Aside Verdict should be denied. ,

WHEREFORE, the State requests that this Honorable Court:

A, Deny the Defendant's Motion without & hearing; or
B. Hold a hearing on the matter; or
.G Grant any other relief deemed proper and just.

Respectfully Submitted,
STATE OF NEW HAMPSHIRE

March 16,2017 ZL"’ S

Kimberly Tessari

Assistant County Atlorney

New Hampshire Bar # 264847
Carrofl County Attommey’s Office
95 Water Village Road

Ossipee, NH 03864

(603) 539-7769

CERTIFICATE OF SERVICE -
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I'bereby certify that a copy of the forepoin
defense counsel Dennis P. O'C

2789, Conway, NH 03818,

g State’s Pleading has 3':: this date been forwarded to
onnor, attorney for defendant, at 1 6 Washington Street PO Box

Respectfully Submitted,
STATE OF NEW HAMPSHIRE

March 16, 2017 o {4{_______ )(//

Kimberly Tessarj
Carroll County Attomey's Office

21
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