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QUESTIONS PRESENTED
by Appellants on Appeal

1.  Where the trial court found that “for about a century” all of the island residents have
used a deeded pedestrian pathway easement around an island, did the court err in ruling that the
owner of the servient property had the unilateral right to relocate the easement absent any consent
from the dominant easement owners?

Motion for Reconsideration

2.  Did the trial court err when it ruled that the rights to the easement were limited only to
those plaintiffs who testified at trial where the trial court found that “for about a century” all of
the island residents along with their guests and invitees, have used the pedestrian pathway
easement around the island?

Motion for Reconsideration

3.  Does the evidence support the trial court’s finding that the rights to use the pedestrian
easement around the island are limited only to those plaintiffs who testified at trial where the
evidence showed that all island residents, along with their guests and invitees, have used the
pedestrian pathway easement?

Motion for Reconsideration

4.  Did the trial court err in ruling that the rights to use a pedestrian easement that has
been used for almost 100 years by the property owners on an island are personal and not
appurtenant easement rights to each of the properties owned on the island?

Motion for Reconsideration

5.  Does the evidence support the trial court’s ruling that the rights to use a pedestrian
easement that has been used for almost 100 years by the property owners on an island are
personal and not appurtenant easement rights to each of the properties owned on the island?

Motion for Reconsideration
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STATEMENT OF THE CASE

Beginning in the late 1890's, Great Island in Lake Sunapee was developed with a number

of seasonal residences. The original deeds both conveyed and reserved the right to use footpaths 

around the Island and through long-term use, the pathways were established on the Island. In

2013, Thomas Hoffmeister, an island property owner, blocked the Circle Trail, a perimeter trail

around the entire Island and which crosses through his property. The plaintiffs  brought suit to1

enforce the easement rights in the pathway. Dwight Stowell, Jr., also tried to block the Circle 

Trail where it crosses through his property and, thus, the plaintiffs also sought to enforce their

easement rights in the Circle Trail through his property.

The easement cases against Hoffmeister and Stowell were consolidated. The case against

Hoffmeister has been settled. A consolidated defamation case brought by Dr. Stowell against

another Island property owner, Jeffrey Andrews, was also settled. The only remaining matter

concerns the plaintiffs’ rights to use the Circle Trail  where it crosses the Stowell property. This

appeal arises from the trial court’s Order concerning the rights of Island property owners in the

Circle Trail across the Stowell property.

  The original plaintiffs included the Great Island Footpath Association, an1

unincorporated association of Great Island residents, as well as 35 individuals associated with
Great Island. The Association, two deceased plaintiffs, another having sold his property and other
non-property owning spouses were dismissed as plaintiffs. The 14 remaining plaintiffs are all title-
holding property owners on Great Island.
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STATEMENT OF THE FACTS

In the late 1890's, Norman L. Brockway, F.J. Browning and David Jennison acquired all

of the land located in the Town of Newbury on Great Island in Lake Sunapee. Referring to a plan

dated 1890 prepared by Browning (Exhibit 18, pgs. 457 - 458), they sold lots along the Island’s

lake frontage. (See, Deeds, Exs. 1 - 16).  All of their deeds for the property in Newbury described2

the lots sold and contain language, similar in all of the deeds, “conveying the right to cross by foot

path all of the lots north or south of this lot to reach the steamboat wharves” and “reserving to

ourselves our heirs and assigns the right to cross said lot ... by foot path to reach the steamboat

wharves.” See, e.g., Ex. 1, p. 10; Ex. 2. p. 38; Ex. 4., p. 86. Some deeds provided “the right of a

foot path across any of the lots numbered on the before mentioned “plan” to reach the wharf or

wharves that may be established on the shore of said Island ... and subject to a reservation ... of a

similar right to a footpath thru or over the within named lot ....” Ex. 10, p. 210. The foot path

referred to in all of those deeds became known as the “Circle Trail” or the “Red O Trail.” Ex. 18,

pgs. 460, 462 - 463, 466-467; Ex. 19, p. 481 - 488. Transcript, p. 291, 332.  As described by the3

witnesses and the histories of the Island prepared by its residents, the Circle Trail has been used

continuously since deeds were first granted in the late 1890's. Ex. 17; Tr. 14-17, 224, 226. For

most of its course on the Island, the Circle Trail runs between the shore of the lake and the Island

  References to admitted exhibits are abbreviated as “Ex.” with the appropriate page2

number assigned to that page of the exhibit. All pages in the Appendix are numbered sequentially,
Rule 17(2), but in order to maintain consistency with the references to exhibits in the transcript,
references to exhibits in the Brief will use the exhibit and page number used at trial and in the
transcript.

  References to testimony in the transcript is abbreviated as “Tr.” with the appropriate3

page number and lines of testimony.
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residences as it passes around the entire perimeter of the Island. Ex. 8, p. 166; 18, p. 460. The

Circle Trail, established by deed for the Newbury or southerly portion of the Island, did not stop

at the town boundary line but continued through the Sunapee properties following the shoreline

and returning back around the Island to the Newbury properties. Id. The only access to the Circle

Trail and other island trails is from the various properties on the Island. No roads exist on the

Island. The Circle Trail and other trails on the Island are the only routes for Island residents to

gain land access around the Island and are considered “sidewalks for the Island.” Tr. 251, lines

13-15; Ex. 19, p. 481-488.

For over a century, the Island residents used the entire Circle Trail around the Island

without incident until 2013 when Island property owner Thomas Hoffmeister blocked the Circle

Trail by installing a large fence. The trial court granted plaintiffs’ request for a temporary

injunction requiring that the fence be opened and permitting the plaintiffs to use the Trail. Court

Order, Appendix, p. 1. That matter with Thomas Hoffmeister has been settled.

However, a dispute also arose with Dwight Stowell whose property is primarily in

Newbury but a small northerly corner is located in the Town of Sunapee. Ex. 18, p. 459.

Beginning in 1997, Dr. Stowell started to place debris and small piles of sticks or brush to mark

his boundary and, he now claims, to block the use of the Circle Trail. Tr. p. 44-45. Plaintiffs’

witnesses testified that by stepping over the sticks and brush, they and their guests continued to

walk on the Circle Trail  between his house and the lake. Tr. 204-205; Ex. 19, p. 491. In 2008,

Dr. Stowell even called the police and complained about the “droves of people” walking on the

Circle Trail. Order, p. 9. Tr. 474, lines 9-15. More recently, Dr. Stowell tried to block the path by

installing a higher and longer fence along his boundary. Ex. 19, p. 495. He has also attempted to
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divert people from walking the Circle Trail by clearing a path up through the woods along the

perimeter of his property on which he placed signs identifying it as the “Stowell perimeter trail.”

That perimeter trail is “rocky and slippery,” winds uphill into the woods toward the center of the

Island and is almost three times as long as the Circle Trail route through his property. Tr. p. 205,

lines 14-19; Ex. 18, p. 459. The plaintiffs brought suit to prevent interference with their long-

established use of the Circle Trail footpath through Dr. Stowell’s property.
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SUMMARY OF THE ARGUMENT

The servient estate owner may not unilaterally relocate an easement. The plaintiffs, as

easement owners, did not consent to any relocation of the historic footpath. Additionally, the

proposed location for a relocated footpath lessens the utility of the easement and substantially

increases the burdens on the dominant easement owners.

The easement rights of the property owners in the Town of Newbury to use the footpath

on Dr. Stowell’s property in the Town of Newbury are appurtenant to their deeded rights.

The easement rights of the property owners in the Town of Newbury to use the footpaths

on Dr. Stowell’s property in the Town of Sunapee are appurtenant prescriptive easement rights to

their property.

The easement rights of the property owners in the Town of Sunapee to use the footpath

on Dr. Stowell’s property both in the Town of Newbury and the Town of Sunapee are

appurtenant prescriptive easement rights to their property.

All of the Island residents, whether or not they testified at trial, have deeded or 

prescriptive rights to use the Circle Trail and other pedestrian pathways around the Island and

those appurtenant easement rights are not limited only to those plaintiffs who testified at trial.
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ARGUMENT

Standard Of Review

“The interpretation of a deeded right of way is ultimately a question of law for this court

to decide by determining the intention of the parties at the time of the deed in light of surrounding

circumstances ... If the terms of the deed are clear and unambiguous, those terms control how we

construe the parties’ intent.” Gill v. Gerrato, 154 N.H. 36, 39 (N.H. 2006) [internal quotations

and citations omitted]; See also, Motion Motors v. Berwick, 150 N.H. 771, 775 (2004).

“Whether a use of property is adverse is an issue of fact. We will reverse the trial court's

findings and rulings only if they are unsupported by the evidence or are erroneous as a matter of

law.” Bonardi v. Kazmirchuk, 146 N.H. 640, 643 (2001), citing Town of Warren v. Shortt, 139

N.H. 240, 242 (1994). “Questions of law are reviewed de novo. Findings of fact, however, are

overturned only if unsupported by the evidence. Crown Paper Co. v. City of Berlin, 142 N.H.

563, 566 (1997) [internal citations omitted]; DirecTV, Inc. v. Town of New Hampton, No.

2016-0151, 2017 Lexis 80, at *7 (N.H. may 26, 2017).

I. An Easement May Only Be Relocated by the Agreement of the Parties

The trial court’s Order provides that Dr. Stowell may relocate the footpath easement “to

the back of his property.” p.16. The result of that ruling is that, instead of passing directly through

his property along the lake shore, (Ex. 18. P. 460, 467) the relocated pathway would wind uphill

to the center of the island, proceed around the perimeter of his property, and then back down to

rejoin the lake shore Circle Trail. Ex. 18. P. 459. The relocated path is nearly triple the distance of

the existing Circle Trail path. The trial court’s Order would apply both to those property owners

-6-



with deeded easement rights as well as to those who have established prescriptive easement rights.

The court’s stated basis for its ruling was “Dr. Stowell's testimony that he was concerned

about children diving off or going through his boathouse, and walking directly in front of his

property....” Id. The court also stated, incorrectly, that the “footpaths have changed location over

time.” p. 15.  The only evidence about children near the boathouse came from Dr. Stowell’s

caretaker, Keith Philip, whose testimony the court found “not ... particularly credible,” (Order, p.

6). Mr. Philip admitted that the claim about children arose only from a single event in the 1980's.

Tr. 509, lines 16-25. As for the location of the footpath on Dr. Stowell’s property, the testimony

and evidence show that the path’s location has not changed. The footpath known as the Circle

Trail was established in its current location in the early 1900's, and Dr. Stowell, as the servient

property owner, may not unilaterally relocate the easement, and the court’s ruling was erroneous.

A. An Easement Owner May Use the Easement in its Established Location.

The longstanding rule in New Hampshire is that “owners of servient estate may not

‘compel the [owner of the dominant estate] to detour over other land of theirs.’” Duxbury-Fox v.

Shakhnovich, 159 N.H. 275, 282 (2009), citing Sakansky v. Wein, 86 N.H. 337, 340 (1933).

Sakansky made clear that,

The use which the [dominant property owner] may make of the way is limited by
the bounds of reason, but within those bounds it has the unlimited right to travel
over the land set apart for a way. It has no right to insist upon the use of any other
land of the [servient property owner] for a way, regardless of how necessary such
other land may be to it, and regardless of how little damage or inconvenience such
use of the [servient property owner’s] land might occasion to them. No more may
the [servient property owner] compel the [dominant property owner] to detour
over other land of theirs.

Sakansky, 159 N.H. at 340. The Court restated this admonition in Duxbury-Fox by citing
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Sakansky. See also, Dumont v. Town of Wolfeboro, 137 N.H. 1, 7 (1993) (servient estate owners

had no privilege to deflect the dominant tenant's course from the location of the deeded way).

Other states have taken the same position. Davis v. Bruk, 411 A.2d 660, 664-665 (Me.

1980) (unilateral relocation of easement by servient owner denied citing, among other cases,

Sakansky v. Wein). Edgell v. Divver, 402 A.2d 395, 398 (Del.Ch. 1979). (“A way once located

cannot be changed by either party without the consent of the other. When the right of way has

once been exercised in a fixed and definite course, with full acquiescence and consent of both

parties, it cannot be changed at the pleasure of either of them.”)

In the present case, the trial court failed to follow this long-standing rule. Whether or not

Dr. Stowell provides another pathway, the plaintiffs’ rights to use the Circle Trail footpath in the

location established by one hundred years’ use may not be unilaterally relocated by Dr. Stowell

nor by the trial court.

B. The Location of the Circle Trail over Dr. Stowell’s Property Was Established and Has
Remained Unchanged.

The Circle Trail footpath runs around the perimeter of Great Island. Ex. 18, at pages 460,

462 and 467. On Dr. Stowell’s property, which is identified as “15” on the sketch at page 460, the

well-trod footpath runs along the shoreline, passes behind his boathouse and proceeds northerly

along the shoreline between his house and the Lake. Some of the deeds specifically refer to the

pathway “along said shore.” Ex. 8, p. 166. All of the witnesses described the Circle Trail as

having always existed at this location.

Chester Andrews testified that he first went to Great Island in 1935 with his grandmother,

who was a first generation Island resident. Tr. p. 224, lines 22-25. He grew up going to the Island

-8-



and his children have grown up going to the Island. As a child, he, and then his own children,

walked and played on the Circle Trail and used it to access the wharves for fishing and swimming.

Mr. Andrews’s son, Jeffrey, confirmed his father’s testimony, adding his own recollections of

using the Circle Trail. They, along with all of the other plaintiffs who testified, described the

Circle Trail over Dr. Stowell’s property as passing between Dr. Stowell’s house and the lake

shore, as shown on Ex. 18, p. 460. See, Chester Andrews’s testimony at Tr. p. 226, lines 23-25;

Tr. pgs. 227-231; Jeffrey Andrews’s testimony at Tr. 238-241; Charles Aiken’s testimony at Tr.

pgs. 264-265; 278-279.

A representative sampling of other witnesses’ testimony also confirms that the location of

the Circle Trail has not changed, especially on Dr. Stowell’s property:

Lois Logan testified:

Q Okay. And when you were a child in the '50s and afterwards, did you use that
circle trail as shown around the perimeter even going through the Stowell
property?

A Yes, That's correct.
Q What did you observe about other people on the island using the circle trail?
A Everybody used it....

Tr. p. 17, lines 2-8.

Ronald Wyman described the historic location of the Circle Trail between Dr. Stowell’s

house and the lake:

Q In the year 2000, for instance, was it three to five feet like the rest of -- much of
the path? 

A Some of it was and I think it was typical of the other paths on the island.
Q And directly in front of his house, how wide?
A Directly in front of his house it may have been probably two and a half to three feet

wide.

Tr. p. 92, lines 3-10.
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Thomas Richards testified that he always walked on the Circle Trail where it passed

between the lake and in front of Dr. Stowell’s house. Tr. p. 204-206.

On the basis of the testimony of these and other witnesses, the trial court found “that for

about a century the Great Island residents had used the Circle Trail or - close to the present

location of the Circle trail - without incident.” (Order p. 3). However, the trial court then referred

to a hand-drawn sketch (Exh. 18, p. 461) made by Elizabeth Davis, a former resident on the

Island as its basis for finding that “the footpaths have changed location over time” (Order p. 15)

and that “the location of the footpaths was not necessarily fixed,” Order p. 4. That statement by

the court is unsupported by the evidence because that sketch by Mrs. Davis does not refer to or

show the Circle Trail. Rather, the legend at the top of the sketch indicates that it shows “Old

Trails - per Elizabeth Davis: built in the early 1900's - Destroyed in ‘38 hurricane.” Ex. 18, p. 461.

Susan Schultz, whose family are long-time owners on the Island and who has been coming

to Great Island for sixty years, explained that it was her mother who drew the sketch referred to

by the court. Tr. p. 331-333. Ms. Schultz also testified that she helped her mother draw the sketch

at page 462 which does show the Circle Trail, and which is also known as the “Red O Trail.” Tr.

p. 291, 332. Mrs. Davis also drew the sketch at page 463 which shows the Circle Trail as of 1967.

Tr. 333. A comparison of those sketches from 1967 with a GPS map (p. 467) of the Circle Trail

prepared in 2015 by Island resident Edgar Forrest shows that the Circle Trail has not changed

over the last nearly 50 years, Tr. 353, 357. The sketches, maps and testimony further confirm that

the Circle Trail has always passed between the Stowell house and the lake. See, e.g. Tr. 204-206. 

Donaghey v. Croteau, 119 N.H. 320, 324 (1979) (continued use of right-of-way across lot is

evidence of the intended location of the way, citing French v. Hayes, 43 N.H. 30 (1861)).
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The only times that the Circle Trail path detoured were temporary diversions such as when

a tree had fallen and blocked it (Andrews testimony, Tr. p. 247), when Dr. Stowell placed brush

on the trail which the plaintiffs then simply walked around (Richards testimony, Tr. p. 205) and

when Dr. Stowell did construction on a stone wall (Wyman testimony Tr. p. 83). Flanagan v.

Prudhomme, 138 N.H. 561, 573 (1994) (“When a deeded right of way is obstructed or impaired

by the conduct of the owner of the servient estate, the owner of the dominant estate may deviate

from the deeded right of way in order to preserve the right granted.”); Haley v. Colcord, 59 N.H.

7, 9 (1879) (easement owner could deviate from right of way to avoid obstruction “because such

deviation, like an abatement of the nuisance, was a remedy of necessity.”) After each such

instance, the Island residents resumed use of the historic, established and well-worn Circle Trail

path and at no time did the plaintiffs ever acquiesce to a relocation of the easement nor did they

abandon it. Duxbury-Fox, 159 at 282.

The Circle Trail did undergo one relocation, at the Sunapee end of the Island, when

Robert Schmitt built his home, but even that was an agreed-upon change. As Mr. Schmitt

testified, he discussed relocating the trail when he planned to build his house on an empty lot. 

Q Did you have any discussions with anyone about moving the path?
A Yeah. Actually Nancy Roberts was sort of the -- seemed to be sort of the manager

of the path. And when she saw the house going up, we talked about what we could
do about the path and that was her suggestion was just to move it about probably
20 feet from our house, just have a gradual incline and then go behind the house.

Tr. p. 115, lines 16-20.

On cross-examination, Mr. Schmitt explained again that he discussed moving the path to a

location directly behind his house with Nancy Roberts who he understood to be the “manager of

the path....” Tr. p. 128, line 21. He testified that “she was the one that suggested it where to start,
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where to go up and how to go behind the house.” Tr. p. 129, lines 1-3. Mrs. Roberts, a long-

standing resident of the Island, provided the agreement for the dominant easement owners. Based

on those conversations, the trail was relocated directly behind the Schmitt house so that the

detour was minor, created no additional burden and maintained easy access to the connecting

points on the Circle Trail.

The easement for the Circle Trail around Great Island was created and defined over one

hundred years ago and has been consistently used as the only land route around the Island. Dr.

Stowell’s deed, like all of the other deeds for property in Newbury contains the grant of a right to

use the footpath and the restriction reserving the footpaths for use by others. Long-term use has

defined both the location and the scope of the easement use. Donaghey, 119 N.H. at 324. The

location of the Circle Trail has always run north-south along the lake shore of Dr. Stowell’s

property, passing between his house and the lake. The finding by the trial court that the location

of the Circle Trail has changed is unsupported by the evidence.

C. The Plaintiffs have Reasonably Used the Footpath Easement.

Since having been established in the early 1900's, the footpath has provided pedestrian

access for the Island residents, their families and guests. They have used the footpaths for exercise

(Tr. 18), socializing (Tr. p. 48, lines 16-25), access for attending Island meetings (Tr. p. 546, lines

6-8), communicating about Island issues (gathering signatures for petitions to get electricity on

the Island, (Tr. p. 25, lines 3 - 8), playing (Tr. p. 237-239), and aiding neighbors (Tr. p. 545, lines

16-24). No testimony exists that describes any misuse or unreasonable behavior on the Circle

Trail or other paths, and especially on Dr. Stowell’s property.

The trial court, however, made reference to an event concerning children on Dr. Stowell’s
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property. Mr. Keith Philips, a caretaker for Dr. Stowell, described an incident shortly after he

began working in 1987 for Dr. Stowell. He saw two young boys and a girl, about 10 or 11 years

old in Dr. Stowell’s boathouse. He explained,

And, of course, when they say [sic] me -- I started yelling at them and they started
crying and it was -- you know, I -- they were afraid, I had my dog with me, which
wouldn't hurt any kids. But, I think they were very fearful at that time. I told them
I was going to tell their parents they were in big trouble and I let them go on their
way. I was sure I wouldn't see them again.

Tr. p. 509, lines 16-25.

That episode in the late 1980's was the only time children were seen in or near Dr.

Stowell’s boathouse. The trial court cited that event as its basis for permitting the relocation of

the Circle Trail. Relying on a single, nearly 30-year-old event as justification to relocate the Circle

Trail is unreasonable and unsupportable by the other evidence.

D. The Facts Demonstrate That the Restatement Third of Property Is Not Applicable.

Dr. Stowell has argued that the Restatement Third of Property provides a basis for

relocating the trail. Even if that were the law in New Hampshire, the relocated trail does not

satisfy the conditions in the Restatement. The proposed relocation lessens the utility of the trail by

forcing pedestrians to take a much longer, circuitous route around the perimeter of Dr. Stowell’s

property. For any pedestrians on the trail, and especially for the many older Island residents, the

additional length and changing terrain increases the burden of use. As Thomas Richards testified,

“the path was rocky and slippery and everything else and I never took it again.” Tr. p. 205, lines

17-18. See, e.g., MacMeekin v. Low Income Housing Inst., Inc., 45 P.3d 570 (Wash. Ct. App.

2002) (in declining to adobt Restatement (Third), servient owner may not relocate easement;

straight driveway may not be replaced by a zig-zag driveway.)
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The trial court erred in permitting Dr. Stowell to unilaterally relocate the footpath. The

trial court’s ruling is, as well, unsupported by any evidence. The proposed relocated  pathway

significantly increases the burdens on the dominant easement owners and lessens the utility of the

easement.

II. All Island Property Owners Have Deeded or Prescriptive Rights to Use the Circle
Trail and Other Pathways Around the Island.

The trial court correctly ruled that the Newbury plaintiffs have deeded rights to utilize the

Circle Trail, Ridge Trail and Midway footpath in Newbury. Order, p. 16. However, the court

erred in apparently limiting those rights only to the plaintiffs or to those plaintiffs who testified at

trial where the undisputed evidence demonstrated that all property owners, whether in Sunapee

or Newbury, have established easement rights to use the trails.

A. The Newbury Property Owners Have Deeded Rights to Use the Circle Trail Through
Dwight Stowell’s Newbury Property.

The court correctly found that the plaintiffs who own property in Newbury have a deeded

right to utilize the Circle Trail and Midway Trails in Newbury. The court’s finding is supported by

its recitation of the evidence in pages 3 through 9 of the Order.

Exhibits 1 through 16 contain the title histories and deeds for the plaintiffs’ properties. All

of the deeds for the landowners whose properties are located in the Town of Newbury contain 

language both granting a right to use the “foot path” and reserving the right to cross all of the lots 

by the “foot path.” For instance, the deed for lot 42 owned by plaintiff Ronald Wyman states:

also conveying the right to cross the other lots by foot path to reach the steamboat
wharves, reserving to ourselves our heirs and assigns the right to cross said lot 42
to reach the steamboat wharves.

Ex. 1, p. 010.
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The deed for plaintiff Lois Logan for Lots 19 and 20 states:

also conveying the right to cross all the lots in this range by footpath to reach the
steamboat wharves, and reserving the right to cross the lot by footpath to reach the
steamboat wharves.

Ex. 9, p. 172.

Likewise, the deed for Dwight Stowell contains both a grant and reservation of the right

to use the footpaths by making reference to prior deeds: “Together with such right of way as was

conveyed by deeds” and “conveyed subject to such right of way as was reserved in the deeds

aforesaid.” Ex. 14, p. 271. Those “aforesaid” deeds all refer to the original deeds for the lots and

state:

also conveying to his heirs and assigns the right to cross all of the lots in this range
by foot path to reach the steamboat wharves, also reserving to ourselves, our heirs
and assigns the right to cross the lots by foot path to reach the steamboat wharves.

Ex. 14, p. 286. The deeds in the chains of title for all of the Newbury property owners contain the

same or nearly similar language. Even though steamboat travel on Lake Sunapee discontinued in

the late 1930's, the easements granted and reserved access to a location - the steamboat wharves -

a location that continued to be frequented by many Island residents. Ex. 17, p. 406-407, 414; Tr.

22, line 7 to 23, line 3; Tr. 228.; Boissy v. Chevion, 162 N.H. 388 (2011) (reference to an “ice

pond was a description of the location of the right-of-way and was not a statement regarding the

easement’s purpose.”).

The use of those pathways over the last hundred years confirms both the scope of the

grants and reservations of the rights-of-way and location for those easements. The summaries of

the chains of title for each of the plaintiffs and selected deed pages from plaintiffs’ Exhibits 1

though 16 are included in Plaintiffs’ Appendix.
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B. The Prescriptive Rights to Use the Footpaths on the Sunapee Portion of Dr. Stowell’s
Property are Appurtenant to all Great Island Properties.

“To establish a prescriptive easement, the plaintiff must prove by a balance of probabilities

twenty years’ adverse, continuous, uninterrupted use of the land claimed in such a manner as to

give notice to the record owner that an adverse claim was being made to it.” Jesurum v. BTSCC

Ltd. P’ship, 169 N.H. 469, 476 (N.H. 2016) (internal quotations and citations omitted). When the

deeds granting the rights to pass on the footpaths were conveyed for the Newbury properties, the

Island property owners established pathways. See, Island histories, Pl. Ex. 17; Tr. pp. 11 - 13.

The pathway around the Island became known as the Circle Trail which, as the plaintiffs’

witnesses testified, has remained in its current location for almost 100 years. Thus, the trial court

found,

From the documents the Plaintiffs produced, including the histories of Lake
Sunapee, the Court finds that for about a century the Great island residents had
used the Circle Trail or - close to the present location of the Circle trail - without
incident. The Circle Trail provides a path around the perimeter of Great Island,
while the Ridge Trail crosses the middle of the island from north to south and the
Midway Trail bisects the island from east to west.

Order, p. 3.

This finding by the trial court makes no distinction between Newbury and Sunapee

property owners. The unanimous testimony by the plaintiffs’ witnesses, and even that by Dr.

Stowell (“droves of people” coming through his property. Tr. p. 474, lines 9-15), confirm that the

Circle Trail on Dr. Stowell’s property in both Sunapee and Newbury was used by all people on

the Island. This theme, that all people on Great Island - whether from the Newbury or Sunapee

side - used the Circle Trail through Dr. Stowell’s Newbury and Sunapee property, was echoed in

all testimony.
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Lois Logan who has been going to Great Island since 1947 testified that she continuously

walked the circle path or the perimeter path around the island. Usually it was “the first thing she

did when she arrived at the Island.” Tr. p. 7, lines 18-23. She further testified that no one made

any distinction between the footpath in Sunapee or Newbury or whether the users of the footpath

lived on the Newbury or Sunapee side of the Island.

Q This map with the various names on it has a line -- bag [sic] and a line which I'll
represent -- say represents the line between Sunapee and Newbury. Was there --
did you ever note any distinction between people who were at the Sunapee end of
the lake versus the Newbury end of the lake who used the paths?

A No, none.
Q Everybody just did?
A Everybody did.

Tr. p. 17, lines 14-21.

Q Now your deed refers to paths. And it does not distinguish between Newbury and
Sunapee, but it says in the range. There will be testimony later that the Sunapee
deeds don't have any reference to paths. Whether or not that's true, can you
describe what paths there were on the Sunapee end of the lake?

A Well, it was a footpath near the lakefront just like the footpath around the whole
rest of the island. There was really no distinction.

Q It just continued around?
A Yes.

Tr. p. 30, lines 15-25.

Q With regard to other people on the island, whether in Sunapee or Newbury, what
were your observations and experience with them using the footpaths? ...

A Okay. My experience with people using the footpath?
Q Yes, please.
A Okay. Children on the island were constantly using the footpath; children,

teenagers, and their parents, as well; and oftentimes adults, I think, would choose
to walk the path maybe at 4, 4:30, at a time when it was convenient for other
islanders to invite them to their porches for a beer or a drink or whatever, to
socialize, essentially. So I think that was the traditional mode....

Tr. p. 48, lines 3 - 22.

Ronald Wyman, whose property is located in Newbury but is directly on the Town line,

has been a property owner on Great Island since 1971. He testified as follows:
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Q Would you ever consider stopping anybody on the path and preventing them from
going?

A No.
Q And what's the reason, why do you take that position?
A It is -- before we bought the property on the island, the only way we would get to

it was by the circle path. And it was just a path that had been there for 100 years.
It was the historic path. And it was open to island residents to get from one
cottage to another. 

Tr. p. 76, lines 6-14.

Q Did you ever notice any distinction by either Sunapee people or Newbury people in
who used the path and who didn't use the path?

A No, I did not.
Q Did everybody on the island use it, I'll say equally?
A Yes, they did.
Q Okay. There was never any discussion about one group keeping the other group

out or any distinction?
A. There was not, no.

Tr. p. 92, line 18 to p. 93, line 1.

On cross-examination, Mr. Wyman stated:

Q You certainly never communicated to Dr. Stowell before this case started that you
thought you had a prescriptive easement over his property?

A No.
Q And you never communicated to Dr. Stowell before this case started that you were

in the process of acquiring a prescriptive easement over his property?
A No.
Q You think the rights you have entitle you to a path in a specific location on the

ground?
A I believe the rights that I have are to walk the historic path that's always been

there.
Q So you think your rights are in a particular place in the ground and you can walk

there if you want?
A A defined spot in the ground, yes.

Tr. P. 102, line 23 to p. 103, line

The testimony by other witnesses, including Dr. Stowell, all corroborated these statements

that the Circle Trail was used entirely around the Island and by all people on the Island. A

selection of that testimony follows:
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•  Newbury property owner Janet Fenwick who grew up going to the Island stated:

Q What was lake life like on the island when you were a child? 
A Oh, well, we had wonderful times roaming the island. And as kids, the circle trail

was just like sidewalks in the city. I mean, they were used all the time by everyone
and there was never any concept when we roamed through the middle of the island
and went to Indian Rock and played that it wasn't fine to do that.

Tr. p. 144.

•  Sunapee property owner Anthony Carter:

Q Do the Cushmans, Trotskys, Levans, and Blocks [Sunapee property owners] all
use the trails as you do?

A Yes. 
Q Do all the islanders use the circle trail in Sunapee just as you do? 
A Yes.

Tr. p. 198, line 25 to p. 199, line 5.

•  Former Newbury property owner Thomas Richards:

Q So you had some familiarity with legal rights?
A Legal rights and prescriptive rights, yes. I had dealt with those issues a number of

times over the years and as I explained to the group, that to my knowledge, we all
had legally deeded rights to pass and repass over the path. I know I did under my
agreement. I don't believe I was aware at the time that Jim Dombrowski had
apparently removed that provision from the deeds that he gave out after he
subdivided what is now the Carter property into one, two, three, four, yeah, four
different lots and he built on the first one, what's now the Levan property. I was
unaware of that particular omission or deletion, whatever you call it. But as far as I
knew, everybody else, according to them, had that specific deeded right. And in
addition, I said even if you didn't have such a right, the fact that we have used that
path, everyone on the island has had access to it over 100 years, that there is a
right by way of prescriptive easement, which is, I think, the term I used to pass and
repass. And that Mr. Stowell could not block that path or prevent people from
using it absent some kind of a court ruling. 

Q And this was an explanation you provided to those in attendance at least at that
meeting on August of 2000? 

A Yes. And I think I repeated it at several other meetings and what I encourage
people to do is just continue as I was doing to use the path and to go in front of his
cottage. Because if you didn't eventually you would lose the right. 

Q And as of 2000, were you able to go in front of his cottage? 
A Yes.
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Tr. p. 210, line 12 to p. 211, line 15.

• Jeffrey Andrews who grew up going with his family to the Island testified:

Q Okay. With regard to the circle path throughout the island was there ever any
distinction between Sunapee and Newbury as to the path? 

A No.
Q Did the Newbury people walk on the Sunapee path with equal expectation or equal

occasion, I'll say?
A Yes, they did.
Q And the Sunapee people, did you see them on the Newbury trail?
A Yes.

Tr. p. 243, lines 2 - 11.

• Former Sunapee property owner Charles Aiken: 

Q Sure. Ms. Hartman asked you a question about whether you thought you could
have prevented other residents from coming onto your property. Do you remember
that question? 

A Yes.
Q And your answer was that you didn't think that you had the right to do that, right?
A No.
Q And is that because you actually gave some thought to the question and concluded

the answer was that you couldn't?
A It never occurred to us.
Q Fair enough. So you never gave any thought one way or the other --
A No.
Q -- to the idea of excluding other people?
A That's correct. We walked it like a public pathway and they walked on our land on

the public path and we'd walk on theirs, so you know --
Tr. 278, lines 8 to 24.

Q Did you ever walk the circle path in front of Dr. Spillane, which is now Dr.
Stowell's house?

A Yes.
Q Did you ever ask Dr. Spillane if you could walk by his house?
A No.
Q When you walked the path did you ever distinguish between the little triangular

piece that's shown on that map there that's in Sunapee for Dr. Stowell's house
versus the Newbury portion of his house?

A No.
Tr. 280, line 21 - p. 281, line 6.
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... the path followed between a big boulder that sits in front of Dr. Spillane's or the
Stowell property and the front porch and wandered down towards their dock. And
continued on towards the boat house. And when it got passed the boat house, you
had a slight rise and it went up a slight hill ....

Tr. 281, lines 17 - 22.

... We never really learned where everybody's boundaries were. I mean, it was the
island. You just traveled from one spot to the next. I mean, we knew that our
property -- when I got older, I knew our property was in the town of Sunapee. But
and the rest of the property was in Newbury. We didn't differentiate any different
as far as the trail goes going around, who lived where. We were all island people.

Tr. 284, lines 1-8.

•  Newbury property owner Brant Fagan also grew up going to Great Island describes the

footpath beginning at transcript page 419, at line 12 and continuing to page 420, line 9.

•  Dwight Stowell testified how he and his brother walked the paths at transcript page 485, 

at lines 9 through 16.

This uncontradicted testimony demonstrates that all of the Island property owners, not

only those plaintiffs who testified at trial, used the Circle Trail on all of Dr. Stowell’s property in a

manner to show to Dr. Stowell and his predecessors-in-title that their “right was being exercised,

not in reliance upon the owner’s toleration or permission, but without regard to the owner's

consent.” Jesurum, 169 N.H. at 477.  Further, when Dr. Stowell claims that the use of the Circle

Trail was permissive, he “conflates friendly or ‘neighborly’ relations with permissiveness. The

neighborly interactions ... do not negate the fact ... for the property rights of the defendants or

their predecessors.” Id. at 478. Given that the Circle Trail was established some 80 years prior to

his acquiring his property, the prescriptive easement rights and the intent and scope deeded

easements had all been well established. Id. at 479.
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C. The Deeded and Prescriptive Easement Rights Are Appurtenant to All Great Island
Properties and Are Not Limited Only to the Plaintiffs Who Testified at Trial.

The trial court ruled that “[t]hose plaintiffs who testified at trial” have prescriptive rights

to utilize the footpaths located in the Sunapee portion of Dr. Stowell’s property. Order, p. 16.

However, by limiting its ruling to the “plaintiffs who testified at trial,” the court erred where the

undisputed evidence demonstrated that all property owners, whether in Sunapee or Newbury, had

established easement rights to use the trails on Dr. Stowell’s property in Sunapee. The court’s

Order, the evidence and witnesses’ testimonies show that all property owners used the Circle Trail

and other pathways on the Island.

The initial complaint against Thomas Hoffmeister (which was settled and is not now at

issue) included 36 plaintiffs who subsequently became counter-claim plaintiffs against Dr. Stowell.

Pre-trial orders reduced that number to 14 plaintiffs by removing non-title-owner spouses, others

deceased, and those who had sold their property. At trial, plaintiffs called 12 witnesses, 9 of

whom are plaintiffs. However, Dr. Stowell’s trial memorandum dismissively states that a

“majority of Plaintiffs did not even bother to show up at trial” and argues that they “should be

dismissed.” Stowell Trial Memorandum, p. 16. That statement is factually incorrect and legally

erroneous.

“[N]o statute or rule of court in this State, nor legal precedent here or elsewhere, and

none has been called to our attention, which requires a party in a civil case represented by counsel

to be present in person at the trial if not subpoenaed to appear.” Carveth v. Latham, 110 N.H.

232, 233 (N.H. 1970). The testimony of plaintiffs’ witnesses was more than sufficient to

demonstrate that since the early 1900's all property owners - whether in Newbury or Sunapee - 
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along with their families and guests, have used the footpaths and have deeded or prescriptive

rights to use the Circle Trail through Dr. Stowell’s property. To the extent that the trial court

ruled otherwise is in error.

The evidence is uncontradicted that all of the Island property owners, their families and

guests, used all of the footpaths. The trial court’s Order includes findings of fact that are

supported by the uncontroverted evidence and testimony:

“Many plaintiffs have testified that they walked on the Stowell property” Order, p. 4.

Lois Logan who “began coming to Great Island in 1947 ... testified that everyone used the
footpaths to see neighbors or just exercise” Order, p.4.

A Realtor told Dr. Anthony Carter “not to be surprised to see neighbors walking around.”
Order, p. 6

Dr. Carter has used the Circle Trail 10-15 times per summer since 1992 and there “was a
tradition that islanders could use the trail. He is not a plaintiff in this case.” Order, p. 7.

“Dr. Stowell admitted telling police officers that ‘droves of people’ were walking on his
property. This suggests a large segment of the Great Island population was using Dr.
Stowell’s property on a regular basis.” Order, p. 9.

“The evidence produced at trial indicates Plaintiffs openly used the footpaths without
regard for the property rights of those who owned the land upon which the footpaths
crossed.” Order, p. 13.

The witnesses at trial provided an unchallenged basis for these findings by the trial court.

Nancy Roberts Schultz, whose family is one of the longest-term families on Great Island, 

has been going to Great Island since 1956 as an infant. She helped prepare the map at Ex. 18, p.

462 (Tr. 332, lines 15-18) and she testified:

Q When you were young and in that group of kids, do you recall ever distinguishing
between the path on the Sunapee side of the island from the path on the Newbury
side of the island? 

A No, not at all. In fact, I might have seen the map before, but I remember really
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realizing for the first time when you showed me some documents before my
deposition that in fact we were in two different counties....

Tr. p. 329, lines 10-17.

Edgar Forrest, who began going to Great Island when he was 12 years old in 1963,

testified that his “experience is that the paths have always been there [in Sunapee] and in my

recollection and I started on the island -- when we started on the island in 1963, those paths were

used by all island residents.” Tr. 348, 15-23.

Q And for the people in the town of Sunapee, ... did those people use the footpaths?
A They did.
Q And did they use the footpaths in the town of Newbury?
A Yes, they did.
Q Did anyone make any distinction?
A There was never any distinction made.

Tr. p. 348, line 24 to p. 349, line 7.

Despite its own findings and consistent testimony about the use of the footpaths, the trial

court stated that “there was some testimony at trial that ‘everyone’ used the footpaths,” but that

“these vague statements failed to specify when, for how long, or what portions of the footpaths

were used by ‘everyone.’” Order, p. 15. The witnesses’ testimony was not “vague” but, like the

use of the trails described in the Island histories (Ex. 17), consistently describe the footpath use

over the years. Tr. 210-211. The Island histories, Ex. 17, corroborate that the footpath use

described by the witnesses during their own lifetimes was but a continuation of the use that

originated with their predecessors-in-title beginning from the time of the initial construction of

houses on the Island. Ex. 17, p. 322, 366, 380, 404, 431, 447, 487, 488.  Alukonis v. Kashulines,

96 N.H. 107 (1950) (tacking prior owner’s period of use permitted); Seward v. Loranger, 130

N.H. 570 (1988) (tacking of successive possessions). This evidence was not “vague” but
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specifically described generations of use of the footpaths. See, e.g. Ex. 17, Ex.18, p. 487 - 488;

Tr. p. 32, lines 1-17; 34, lines 10-18.

The testimony, Island histories, photographs and maps show the Circle Trail where it

crosses Dr. Stowell’s property and demonstrate that it has been used by “everyone” for nearly a

century in its current location.

D. The Easements are Appurtenant to the Property of the Owners.

The deeds for the footpath easements expressly describe the rights as appurtenant to the

property conveyed. See, e.g., Ex. 5, p. 92; Ex. 6, p. 118. However, with regard to the rights of

the property owners on the Sunapee end of the Island whose deeds do not contain the original

deeded easements as well as all of the property owners’ rights to cross Dr. Stowell’s property in

Sunapee, the trial court appears to apply a distinction. The court’s Order states that “[t]he

Plaintiffs who testified at trial have prescriptive rights to use the footpaths ... and Robert Schmitt

also has a prescriptive right....” Order, p. 16. The Order also appears to adopt Dr. Stowell’s 

argument that the “prescriptive rights are personal.” Order, p. 14. If the trial court’s Order implies

that the prescriptive easement rights are “in gross,” it is in error. Additionally, the evidence

demonstrates that, whether the easements to use the footpaths rests on the basis of the deeds or

prescriptive use, the rights of all property owners to cross Dr. Stowell’s property in Sunapee and

Newbury are established and appurtenant to their property.

With regard to the deeded easements, the deeds, going back over a century to the initial

deeds that granted the easements to use the footpaths, all included the following language:

... also conveying the right to cross the other lots by foot path to reach the
steamboat wharves, reserving to ourselves our heirs and assigns the right to cross
said lot ... to reach the steamboat wharves.

-25-



To Have And to Hold the above granted and bargained premises, with all
of the privileges and appurtenances thereunto belonging, to the said [grantee], her
heirs and assigns, to them and their own proper use, benefit and behoof forever.

Pl. Ex. 1, p. 010.

Other deeds include language that the lot conveyed is,

subject to all rights of others, if any, to cross said land by foot, following existing
footpaths, if any, to reach existing docks and is conveyed with the appurtenant
right to cross other lots on Great Island by foot to reach such docks, by those
footpaths presently in existence.

P. Ex. 5, p. 92.

This language is repeated in the same or similar form in all of the Great Island deeds,

including that of Dr. Stowell’s predecessors-in-title. See, Pl. Ex. 14, p. 286.

Unlike the language in Tanguay v. Biathrow, 156 N.H. 313 (2007), which reserved an 

easement to the named grantor, the language in the deeds for the footpaths on Great Island

granted “appurtenant rights” “forever” and for their “heirs and assigns.” The presumption that

“appurtenant easements are generally favored over easements in gross” amply applies here given

the expansive language in the deeds. Tanguay, 156 N.H. at 315. “[T]he general rule of

construction favors appurtenant easements over easements in gross, and an easement is never

presumed to be in gross or a mere personal right when it can be fairly construed to be appurtenant

to some other estate.” Burcky v. Knowles, 120 N.H. 244, 248 (1980) (internal citations omitted).

The appurtenant rights are the same for the use of the footpath across the portion of Dr.

Stowell’s property in Sunapee by all Island property owners. Access to the footpaths exists only

from the properties of the Island’s property owners. No public access exists to the foot paths.

Since the initial grants to use the footpaths, all Island property owners have walked around the
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entire perimeter of the Island, in the same manner and scope as permitted by their deeds for the

Newbury properties. Mr. Wyman, whose property is on the Town line, stated that when people

walked the Circle Trail, they walked through his property, crossed the Town line and proceeded

into the Sunapee properties of his neighbors. Tr. p. 92, line 18 to p. 93, line 1. They continued

around the Island, crossing Dr. Stowell’s Sunapee property and southerly onto and through his

Newbury property. Id.  As he and the other witnesses testified, there was no distinction between

using the footpaths across the Newbury properties or the Sunapee properties. Id.

The use of the Circle Trail footpath around the entire Island by all of the property owners 

since the early 1900's may have arisen initially from the grants in the original deeds for the

properties in Newbury but the footpath usage by all Island property owners established the same

scope of easement for a prescriptive easement over Newbury property by the Sunapee property

owners and also by all property owners over the properties in Sunapee.

Just as the footpath easements over and across the Newbury property are appurtenant

rights to the deeds for the Newbury properties, so too are the prescriptive rights to use the

footpaths across the Sunapee properties appurtenant rights to all of the properties on the Island.

The use of the footpath easements by all property owners on the Island has existed since the early

1900's, a use exercised by and reserved to all Island properties, whose owners have all used the

paths for generations. This evidence demonstrates the general rule of construction, namely, that

appurtenant easements are favored over easements in gross. Burcky, 120 N.H. at 248. In this

case, the easements - the right to walk the footpaths - are appurtenant to “some other estate,”

namely the properties of all of the Island property owners.
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CONCLUSION

For over a century, Great Island residents, their families and guests, have walked the

Circle Trail. They used the Circle Trail as it was granted in the deeds to reach the steamboat 

wharves. Since the Trail provided the sole means of land access from cottage to cottage, over the

years the residents also used the Circle Trail not only to reach the steamboat wharves for

swimming, fishing and socializing but as access to each others’ properties, for meetings and

conferring about Island business, safety and keeping a helpful watch on neighbors’ properties,

access to pick up food and supplies, for recreation, and socializing.

This plaintiffs’ rights to the plenary pedestrian use of the footpaths arise both from the

defined and explicit grants in the deeds for the easements and from the long-term use of the

footpaths. The evidence demonstrates that all Island property owners have both deeded and 

prescriptive rights to use the footpaths. Generations of Island residents have continuously walked

the Circle Trail as a matter of right. Both the scope and location of the footpath easement are

established and may not be changed by the servient owner.

The Order of the trial court permitting the relocation of the pathway on Dr. Stowell’s

property is erroneous. The trial court’s ruling limiting the use of the footpath only to those

plaintiffs who testified at trial is not supported by the evidence. Those rulings should be reversed.
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