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ISSUES PRESENTED 

 Whether the trial court’s post-trial factual findings that prosecutors did not 

intend to goad defense counsel into requesting a mistrial, and that the State was 

culpably negligent with respect to admitted discovery violations, are clearly 

erroneous. 
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STATEMENT OF THE CASE 

 A Strafford County grand jury indicted the defendant on two counts of first-

degree murder, two alternative counts of second-degree murder, and five counts of 

falsifying physical evidence.  See RSA 630:1-a, I(a); 630:1-b, I(b); 641:6, I.  These 

charges arose out of the murder of two women in Farmington, New Hampshire, 

and subsequent efforts to cover up those crimes. 

 The defendant’s trial began with jury selection on October 1, 2019.  

Towards the end of the presentation of evidence, discovery violations came to 

light that resulted in the defense moving to dismiss the charges with prejudice.  

After pausing the trial and conducting an evidentiary hearing on the discovery 

matter, the trial court (Houran, J.), denied the motion to dismiss, and the trial 

resumed.  After the State rested and during the defense case, additional discovery 

was found.  The defense requested a mistrial, without objection and with the 

understanding that a renewed motion to dismiss would follow once the 

undisclosed discovery at issue was reviewed and assessed.  The court granted the 

defense mistrial motion. 

 The defense filed its anticipated second motion to dismiss, and after 

conducting an evidentiary hearing, the superior court (Howard, J.)1 denied the 

motion in a written decision.  DM58-77.2  This appeal followed. 

                                                           
1 After the mistrial and before the post-trial evidentiary hearing occurred, Judge Houran retired. 

 
2 Record citations are as follows: 

“T__” refers to the trial transcript and page number. 

“DB__” refers to the defendant’s brief. 
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STATEMENT OF FACTS 

A. Investigation into the murders and discovery production 

 Investigation into the murders of Christine Sullivan and Jenna Pellegrini 

began on January 29, 2017, after police discovered their bodies at the Farmington 

house where Sullivan lived with her boyfriend, Dean Smoronk.  T101-02.  The 

New Hampshire State Police Major Crime Unit [hereinafter, “MCU”] assumed the 

role of primary investigative agency for the homicides, and Brian Strong was the 

lead investigator.  T102; H(2)252. 

 Among Strong’s duties was the collection, documentation, and 

dissemination to prosecutors of reports and other investigative materials.  

H(2)253-54.  Strong maintained casebooks containing investigative materials, and 

also compiled spreadsheets in which he documented investigator assignments and 

materials received and in turn provided to prosecutors.  H(2)74-75, 267. 

 During the course of the investigation, MCU uncovered evidence that 

Smoronk had a motive to kill Sullivan and had threatened her.  H(2)348-49.  

Strong turned these materials over to prosecutors, who in turn provided them to 

the defense in discovery.  H(2)349.  The defense utilized timely disclosed 

information in support of several motions in limine seeking to admit evidence in 

                                                           
“DA__” refers to the appendix of the defendant’s brief. 

“SA__” refers to the appendix of the State’s brief. 

“DM__” refers to the addendum to the defendant’s brief. 

“H(1)__” refers to the transcript of the hearing on the defendant’s in-trial motion to dismiss. 

“H(2)__” refers to the transcript of the hearing on the defendant’s post-trial motion to dismiss. 
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furtherance of an alternative perpetrator defense.  H(2)221-28.  The defense also at 

trial affirmatively utilized information obtained through discovery to establish 

Smoronk’s animus towards and motive to harm Sullivan, and to advance its 

alternative perpetrator claim.  E.g., T1382-92, 1406-15, 1481-92. 

 As a result of poor recordkeeping on Strong’s part, he failed to memorialize 

his collection of numerous materials and some assignments given to other 

investigators.  H(2)52, 75, 273, 281-82, 340.  That oversight was not due to any 

intent by Strong to deny access to materials to either prosecutors or defense 

counsel.  H(2)341, 349. 

B.  Trial progression and the in-trial motion to dismiss 

 Prior to the start of trial, prosecutors provided the defense with about 

eleven thousand pages of paginated discovery, and about three hundred separate 

media-based discovery materials.  DA128-32; SA91, 105.  Trial evidence began 

on October 15, 2019.  T1.  Over the following six days of trial, the State called 

eighteen witnesses.  T2, 152, 333, 552, 743, 983.  Later on the sixth day of 

evidence, October 23, the defense informed the State of previously undisclosed 

materials possessed by MCU investigator Stephen McAulay that the defense 

obtained through a third party.  H(2)139, 144-45.  Prosecutors immediately 

contacted McAulay to ascertain what materials had not been received by either 

prosecutors or defense counsel.  H(2)145. 

 As a result of those inquiries, prosecutors provided defense counsel—

Meredith Lugo and Julia Nye—with investigative materials produced through 
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McAulay.  H(2)145.  Although several of those materials turned out to be 

duplicative of discovery that the defense already had received prior to trial, some 

had not been provided to prosecutors or the defense before.  H(2)145-46.  Those 

materials consisted of numerous emails between McAulay and a former intimate 

partner of Stephen Clough—one of the witnesses called by the State in its case-in-

chief—and recordings of five previously undisclosed witness interviews.  

H(2)146-47.  The new information included inculpatory observations of, and 

statements made by, the defendant of which prosecutors had been unaware during 

the presentation of their case.  D234-35.  In addition to the McAulay materials, 

prosecutors also gave the defense a report provided to them by Strong, regarding a 

polygraph examination taken by Michael Ditroia, a person already known to the 

parties through previously-provided discovery.  H(2)151-54.3 

 Based upon the newly-disclosed information, the defense moved to dismiss 

the case with prejudice.  DA3.  On October 24, the trial court conducted an 

evidentiary hearing, in which McAulay and Strong both testified.  McAulay 

explained that he inadvertently had moved the undisclosed recordings at issue to a 

“completed” file without providing copies to Strong, and that he mistakenly 

believed emails were supposed to be preserved rather than produced.  H(1)55-57, 

                                                           
3 The defendant asserts that Ditroia “was a suspect in the murders,” apparently suggesting that the 

undisclosed polygraph information pertaining to him had particular prejudice to the defense.   

DB15.  But according to Attorney Lugo’s hearing testimony, Ditroia “was a bit of an enigma to 

us.  We sort of couldn’t really figure out what role he had played in the case.”  H(2)155; see 

H(2)205 (noting that Ditroia was “something of an enigma in the case.”).  And, for the reasons 

discussed by the State infra, late disclosure did not cause actual prejudice to the defense.  DA169-

72. 
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60-66.  Strong acknowledged receiving numerous admonishments by prosecutors 

to provide them with all discovery, and recounted a pretrial meeting conducted to 

review all the materials in his possession to ensure that all discovery had been 

provided.  H(1)8-9, 28-29.  However, Strong explained that he had neglected to 

record McAulay’s assignments and the polygraph examination in his task 

spreadsheets, which resulted in his failure to give prosecutors those materials.  

H(1)11-19, 27-29. 

 The trial court denied the motion to dismiss.  DA17-36.  In a written 

decision, the court found that McAulay’s failure to turn over materials was 

negligent, and that Strong was culpably negligent in his faulty documentation and 

disclosure of discovery.  DA32-34.  The court also found that the failures occurred 

“notwithstanding the efforts of the prosecutor’s office to avoid them,” and that the 

evidence did not support any allegation of bad faith.  DA33-34.  The court 

reviewed the late-disclosed materials at issue and determined that whatever 

prejudice to the defense effectively could be addressed by the numerous sanctions 

and remedies it ordered.  DA26-31, 35-36.4 

C.  Resumption of the trial and the defense request for mistrial 

 The trial resumed on October 28.  T1306.  On that day, the State rested 

after calling its last witness, and the defense began its case.  T1367.  Over that day 

and the next two days, the defense called nine witnesses.  T1367, 1381, 1452. 

                                                           
4 On appeal, the defendant has not challenged any of the factual findings or legal determinations 

made in the ruling on his in-trial motion to dismiss. 
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 At about the time when the trial resumed, MCU initiated a discovery audit.  

All investigators who had participated in the murder investigation were directed to 

review materials in their possession and to verify Strong’s receipt thereof for 

disclosure to prosecutors and the defense.  H(2)34-37; DA279.  As a result of that 

review, MCU determined that more materials had not been provided in discovery.  

H(2)34.  At the end of the trial day on October 30, prosecutors were notified that 

additional discovery existed, and they in turn immediately told defense counsel 

and worked to send undisclosed materials directly to them.  H(2)167-68; DA91-

92.  That evening, defense counsel received a recording of a previously 

undisclosed interview of Clough and were informed that more materials existed.  

H(2)167-69.  That same evening, counsel began to discuss whether they could 

continue with the trial, conversations that actively resumed the next morning: 

So we started talking about [receipt of new discovery] the night . . . of 

October 30th, and then more the morning of October 31st, essentially 

trying to figure out can we incorporate this and keep going?  Do we 

recall—in particular, at that point, most of the discussion the night of 

the 30th was about [] Clough because that’s whose recording [] we had 

just received.  I remember speaking with [a senior colleague], and I 

think having, essentially, a phone call with her on speakerphone with 

Attorney Nye and I trying to sort of brainstorm do we recall him, do 

we not, how do we use this? 

 

H(2)174 (testimony of Attorney Lugo). 

 The next morning, among the new material received by the defense were 

cellphone data downloads, which counsel subsequently characterized as “huge . . . 

[r]eally, we look to see that they were phone extractions, and that was all we could 

do, essentially at the moment.”  H(2)168, 172.  Also that morning, defense counsel 
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continued their internal discussions as to how to proceed:  to request a mistrial or 

to ask for a brief recess and then resume the trial.  H(2)229 (options discussed 

were to request mistrial or “[t]o potentially take a break of a couple of days and 

use that time to regroup and then reconvene and finish the presentation of the 

[d]efense case, so essentially, press on with the trial.”); H(2)245 (“[W]e were still 

trying to figure out how we could incorporate the new material and use it to best 

defend [the defendant].”).5 

 That same morning, prosecutors sought to notify the court that discovery 

issues had not been resolved despite the earlier assurance to the contrary.  DA 91-

92, 94-95.  Before meeting with the court and defense counsel, two of the trial 

prosecutors visited MCU offices to attempt to assess the extent of the newly-

determined discovery violation.  DA282.  Also prior to meeting with the court, 

those same two prosecutors spoke with defense counsel over the phone on three 

separate occasions.  H(2)177-82.  The first telephone conversation was to notify 

counsel of the State’s intent to inform the court that additional discovery issues 

existed.  H(2)177-78.  In the second call, responsive to an email sent by counsel 

requesting the State’s position were the defense to ask for a mistrial, prosecutors 

relayed that they would agree to a mistrial without prejudice.  H(2)179-80. 

                                                           
5 But see DA105-06 (statement of Attorney Nye at conference with court on October 31:  “Your 

Honor, so yesterday, we did receive [Clough’s] interview . . . .  Attorney Lugo and I reviewed the 

interview last night.  We also reviewed [additional just-disclosed discovery].  I can say that based 

on that information alone, we would have asked for a mistrial.”). 
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 As to the third and last conversation between prosecutors and defense 

counsel before meeting with the court, as later attested to by Attorney Lugo: 

As defense counsel continued to review the new material and engage 

in legal research and consultation with colleagues, the prosecutors 

called with further news.  [Prosecutors] indicated that they had arrived 

at headquarters and seen materials that they had not previously seen 

and did not believe had been provided in discovery.  They indicated 

that they had not yet reviewed the material but that it included cell 

phone records and that although they recognized some of the numbers 

from the cellphone chart that had been utilized during the trial, there 

were others that they did not recognize.  They made reference to the 

material they viewed being related to the drug investigation, which 

they indicated they had just learned the State Police had kept separate 

and not provided.  When defense counsel asked for some indication as 

to how much material the State believed had not been disclosed, Atty. 

Ward indicated that it was significant. 

 

SA46-47 (emphasis added).6  Her testimony on this same event was substantively 

similar: 

                                                           
6 The defendant’s appendix contains neither the signed post-trial motion to dismiss, nor the 

accompanying affidavit from Attorney Lugo attesting to the factual representations set forth 

therein, including the above.  DA121. 

 

Although the defendant’s brief attributes the following quoted representations to a prosecutor, 

there is no accompanying record citation: 

 

[The prosecutor] said, “We found something. What we found is significant. There 

is a lot of it.  It is a drug investigation that was kept separate.” 

 

DB37.  Similarly lacking in record support is the defendant’s assertion that prosecutors informed 

defense counsel that “MCU had a significant volume of drug-related investigation material, 

including reports, charts, and phone records, that had never been disclosed.”  DB36.  Attorney 

Lugo, who testified on this very matter, never so represented: 

 

So in that third phone call, I do recall Attorney Ward making reference to seeing 

phone records, and he referred to at trial one of the exhibits, perhaps one of the 

frequently used exhibits, was this—I’ll call it a chart, like a phone chart that the 

State had created, and it was several pages of text messages.  But the first page of 

the phone chart was essentially a list of people involved in the case, and then next 

to each of them their phone number, and Attorney Ward made reference to their 
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[Attorney Ward] said that he and Attorney Hinckley had gotten to 

State Police headquarters, that they had learned that there was more, 

that they had walked in, that they had learned that the State Police—

and again, I’m paraphrasing—but that the State Police had kept 

separate and not provided drug investigation and that they had walked 

in and seen materials that they didn’t recognize that we didn’t have.  I 

remember asking if they could give us some sense of what type of 

volume of material they were talking about, and I remember Attorney 

Ward saying significant. 

 

H(2)181-82 (emphasis added).  Attorney Lugo also discussed how that 

conversation impacted her thinking with respect to how to proceed: 

So it was significant in two ways.  I—part of the reason I asked the 

volume question was to try to get some idea of what we are dealing 

with of—because again, at that point, we were still trying to figure out 

what to do.  Do we continue going forward, or do we request a 

mistrial?  So my volume question was to try to get a handle on just, 

basically, how much more is there, and how quickly are we going to 

be able to go through it and regroup.  So that was part of it. 

 

The other part of it that was significant was the drug investigation part 

of it because my impression from the phone call was that what they 

were seeing was related to the drug investigation.  They didn’t have 

it.  We didn’t have it.  And just knowing the centrality of drugs to the 

case in general, it heightened how important I thought that evidence 

would be—or knew that it would be. 

 

H(2)183-84 (emphasis added). 

 Later that same day, the parties met with the court.  Prosecutors informed 

the court that additional materials were found that had not been disclosed in 

discovery: 

[We] went to New Hampshire State Police to see what they’re doing, 

and to speak with the supervisors who—frankly, the supervisors have 
                                                           

phone records.  Some of the numbers we recognized from that chart, and some we 

don’t. 

 

H(2)247. 
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been involved in this from last week, including the captain of the 

investigations bureau, as well as the colonel of the State Police. 

 

There are additional materials that we had not seen before [in addition 

to materials provided to the defense on October 30 and 31]. 

 

. . . . 

 

And frankly, some of that stuff may be along the lines of last week, 

when I initially reported that there are 14 interviews, and it turned out 

to be 5.  There very well may be some duplicative stuff, but there are 

clearly notes and cell phone records that it appears that we have not 

received. 

 

And we notified [d]efense counsel of this as well. 

 

DA282.7   Attorney Lugo then addressed the matter of mistrial:  “I mean, given 

that—we were talking [mistrial] even before finding out the additional material 

was coming over.  So just because of our inability to incorporate and review . . . .”  

DA283 (emphasis added). 

 When the defense then requested a mistrial, the State did not object, and 

also argued that a mistrial was required even absent the defense request.  DA293-

95.  Specifically, the State argued that manifest necessity existed given that a 

continuance was not a viable option.  That was because of “the late discovery [] of 

                                                           
7 See also DA292 (“[We] went to the State Police this morning to discuss the matter with the 

supervisors, and see where they were in this [review] process.  We saw a multitude of materials, 

some of which we had seen for the first time.  Frankly, in large part, it might be similar to last 

week where we has knee-jerk reaction of providing everything to the [d]efense, and it turns out a 

majority had already been provided or is in discovery.  But the simple matter is that there’s still 

some materials that have not been disclosed to the [d]efense.”). 
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potentially exculpatory evidence, including impeaching evidence, including from 

witnesses from both sides who have already testified,” and because of the trial’s 

late stage and the time needed for defense counsel to review newly-disclosed and 

yet-to-be disclosed materials.  Id.  Prosecutors also expressed their expectation 

that the defense would renew a request for dismissal with prejudice upon receipt 

and full review of all undisclosed materials.  DA 295-96.  The court then granted 

the defense request for mistrial.  DA297. 

D.  Post-trial motion to dismiss 

 After the trial ended, MCU continued and expanded upon its search for 

undisclosed discovery, initiating in effect a de novo review of the entire case.  

H(2)37, 49-50, 65.  That review involved four investigators specifically and solely 

assigned to it, and occurred over the span of several weeks.  H(2)37-40, 65-66.  As 

part of that review, every investigator who had worked on the case turned over all 

materials, even if believed to have been previously provided, and that mass of 

collected material was cross-checked to all known provided discovery.  H(2)49, 

65.  The collection and cross-checking of materials was not limited to MCU, but 

also extended to members of the State Police Narcotics Investigations Unit.  

DA336-37.  Also as part of the process, prosecutors met with individual 

investigators and examined their entire investigative files.  H(2)50-51, 59-70, 79. 

 The purpose of that unprecedented and exhaustive review was both to 

ensure that all discoverable materials were located and provided, and to ascertain 

what had caused the discovery lapses in the first place.  H(2)51-52, 55.  The latter 
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turned out to be a lack of efficient recordkeeping by the lead investigator, specific 

to this case.  H(2)52.  As to the conclusion that the identified deficiency was 

limited to the case at hand, every active MCU investigation underwent a similar 

extensive review process, which revealed no comparable discovery issues.  

DA339-40.  As a result of the discovery errors that occurred, MCU instituted a 

number of unit-wide protocols designed to ensure multiple levels of oversight on 

discovery collection and documentation.  H(2)53-55; DA340. 

 The weeks-long de novo discovery audit resulted in prosecutors receiving 

and providing to the defense further new discovery, beyond that produced towards 

the end of the trial.  H(2)188.  Specifically, the defense received about an 

additional five hundred pages of printed-out discovery, as well as about thirty 

separate discovery media that included witness interviews and cellphone data 

downloads.  Id.; DA84-87, 128-32.  Although some items were duplicative of 

materials already in discovery, see, e.g., SA48, 91, 95, 107, others had never been 

previously disclosed.  H(2)188.  According to Attorney Lugo, the amount of 

discovery received after trial was “significant,” and included information that the 

defense considered to be material and exculpatory.  H(2)233-34. 

 After defense counsel received all the new discovery, they reviewed it and 

conducted an assessment as to prejudice.  H(2)195-96, 233-35.  Defense counsel 

could not articulate prejudice in support of their post-trial motion to dismiss 

without first reviewing all the undisclosed discovery at issue.  H(2)235-36. 
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 The defense ultimately filed its post-trial motion to dismiss on May 26, 

2020, and the court conducted an evidentiary hearing on it over the course of 

several days the following month.  H(2)1, 191, 353; DA121.  The defense called 

seven witnesses, including Strong and Attorney Lugo.  H(2)2, 192.  The State 

submitted several affidavits from people who participated in and oversaw MCU’s 

discovery audit.  DA322-41. 

 The discovery issues that arose in this case were unprecedented, for both 

the investigators and the attorneys involved.  H(2)51-52, 395-96.  According to 

Attorney Lugo, who had practiced criminal defense for about eighteen years, she 

never before had experienced a similar situation of receiving so much untimely 

discovery.  H(2)175-76.  Attorney Lugo estimated that, at the time when notified 

during the trial of additional undisclosed materials, the defense anticipated resting 

its case “[p]robably within a week.”  H(2)133.  Upon notification of the additional 

violations, she consulted with co-counsel and other attorneys in her office as to 

how to proceed.  H(2)229. 

 At that time, only two options were discussed:  requesting a mistrial or 

continuing with the trial.  Id.  As to the latter, discussion was whether “[t]o 

potentially take a break of a couple of days and use that time to regroup and then 

reconvene and finish the presentation of the [d]efense case, so essentially, press on 

with the trial.”  Id. (emphasis added).  According to Attorney Lugo, resuming the 

trial without reviewing what information had yet to be disclosed was not a viable 

option.  H(2)232-33.  Specifically, Attorney Lugo agreed that the defense would 
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not have been prepared to resume trial without reviewing the undisclosed 

materials, and that she and co-counsel could not effectively represent the 

defendant without undertaking that review.  H(2)235-36. 

 At the conclusion of the evidentiary hearing on the post-trial motion to 

dismiss, the prosecutors directly addressed the thought process behind notifying 

defense counsel of additional undisclosed discovery in the third October 31 

telephone call.  H(2)395-96.  The prosecutors expressly disavowed any intent to 

goad a defense mistrial request, and explained that notification was given because 

it was necessary to do so.  Id. 

 In a 20-page written decision, the court denied the defendant’s post-trial 

motion to dismiss.  DM58-77.  The court first discussed the pertinent factual and 

procedural background, as well as the applicable law.  DM58-70.  From there, the 

court separately analyzed the defendant’s Double Jeopardy and Due Process 

claims.  DM70-77.  In each analysis, the court made factual findings challenged by 

the defendant in this appeal. 

 As to Double Jeopardy, the court, upon review of evidence on the matter, 

expressly found that the prosecutors did not intend to goad defense counsel into 

declaring a mistrial.  DM70-71.  The court then analyzed the defendant’s Due 

Process claim.  DM71-77.  As part of that analysis, the court found that the 

culpability finding made in the ruling on the in-trial motion to dismiss—to wit, 

culpable negligence at the individual rather than institutional level, see DA32-

34—still applied.  DM76-77.  The court also reviewed the various late-disclosed 
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materials that the defendant claimed caused him irremediable prejudice and 

determined that “although there is no doubt [he] was entitled to such materials and 

they may be germane to the issues at trial, the court finds [he] did not suffer actual 

prejudice sufficient to compel a dismissal with prejudice.”  DM76. 

 The court deferred applying remedies and sanctions and asked defense 

counsel to submit proposals, as they had done with their first motion for mistrial.  

DM77.  Instead, counsel filed a motion to reconsider, and, upon denial of that 

motion, filed the instant appeal.  
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SUMMARY OF THE ARGUMENT 

 As to the Double Jeopardy challenge, the trial court correctly found that 

prosecutors did not intend to goad the defense into asking for a mistrial.  As to the 

Due Process challenge, the trial court correctly found that the pertinent level of 

culpability for the conceded discovery violation was culpable negligence by the 

lead investigator.  With respect to both challenged factual findings, the defendant 

has offered this Court a great deal of conjecture as to malicious motivations by 

prosecutors, but has identified no error sufficient to overturn the express findings 

made.  This Court should therefore affirm based on the trial court’s detailed 

record-based findings.  Further, the defendant did not preserve his request that this 

Court add a “reckless” component to prosecutorial scienter in a Double Jeopardy 

analysis, because the request was never made at any point below. 
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ARGUMENT 

I. THE CHALLENGED FACTUAL FINDINGS ARE NOT CLEARLY 

ERRONEOUS. 
 

 The trial court issued a detailed written decision denying the defendant’s 

post-trial motion to dismiss, after conducting a full evidentiary hearing on the 

matter, reviewing documents, and receiving arguments from the parties.  On 

appeal, the defendant attacks explicit factual findings made by the court below:  

that prosecutors did not intend to goad the defense into requesting a mistrial, and 

that the level of misconduct in connection with the admitted discovery violations 

was culpable negligence by the lead investigator.  DB27.  The defendant also asks 

this Court to create and apply a new, broader, legal standard regarding 

prosecutorial culpability for an imputed Double Jeopardy violation.  The 

defendant’s request to change the controlling law is unpreserved, and the 

challenged findings are firmly supported by the record. 

A. DOUBLE JEOPARDY 

 At the outset, with respect to the defendant’s Double Jeopardy challenge, 

he asks that “[t]his Court . . . find that the intent element [see infra] can be 

satisfied by specific intent to cause a mistrial or awareness plus conscious 

disregard of the risk that the conduct would cause a mistrial.”  DB33 (emphasis 

added).  The applicable prosecutorial scienter is intent.  See infra (discussing legal 

standard).  The defendant proposes alteration of that standard to one of either 

intent or recklessness.  See RSA 626:2, II(c) (“A person acts recklessly . . . when 
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he is aware of and consciously disregards a substantial and unjustifiable risk that 

[certain conduct] will result from his conduct.”). 

 But in the defendant’s post-trial motion to dismiss addressing this very 

matter, he never argued for a deviation from settled law.  E.g., DA91 (“[T]he State 

. . . acted with the intent to provoke the defense into requesting a mistrial.”) 

(emphasis added).  Moreover, in the defendant’s motion to reconsider, he agreed 

that “[i]n its order, the court cited the relevant legal standard for determining when 

dismissal is the appropriate remedy.”  DA354.  Accordingly, the defendant’s 

newly-raised appellate claim is unpreserved.  See State v. Plantamuro, 171 N.H. 

253, 258-59 (2018) (“The defendant, as the appealing party, bears the burden of 

demonstrating that he specifically raised the arguments articulated in his appellate 

brief before the trial court.”).8 

 As to the well-settled standards governing the defendant’s Double Jeopardy 

claim, “the general rule is that where a defendant requests a mistrial which is 

granted, a retrial on the same charge is not barred by double jeopardy.  An 

exception to the rule obtains where the prosecution intended to provoke the 

defendant into moving for a mistrial. . . .”  State v. Duhamel, 128 N.H. 199, 202 

                                                           
8 State v. Marti, 147 N.H. 168 (2001), is inapposite.  DB33.  The issue before the Court in Marti 

was under what circumstances Double Jeopardy affords protection against retrial when a 

conviction is reversed for prosecutorial misconduct.  Id. at 171. 
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(1986) (internal citations omitted and emphasis added).  “[R]etrial is permitted 

unless the defendant, by conduct and design of the State, has been painted into a 

corner leaving a motion for mistrial as the only reasonable means of avoiding 

becoming a victim of unlawful tactics . . . .”  State v. Zwicker, 151 N.H. 179, 188 

(2004) (emphasis added).  As one court has explained as to the required intent for 

a Double Jeopardy violation: 

The law has never looked upon the declaration of a mistrial . . . as [a] 

mild slap[ ] upon the wrist.  A mistrial is a rigorous means for 

redressing even grossly negligent and deliberate misconduct.  When 

the prosecution suffers a mistrial, it suffers a stern rebuke in terms of 

lost days, lost dollars, lost resources of many varieties and the lost 

opportunity to make the conviction stick.  It is only in the 

Machiavellian situation where the prosecutor deliberately courts a 

mistrial that the normal sanctions are self-evidently inadequate.  A 

scheming prosecutor cannot be rewarded by being handed the very 

thing toward which he connived.  

 

State v. Muhannad, 837 N.W.2d 792, 801 (Neb. 2013) (internal quotation marks 

and citations omitted). 

 “Whether the prosecution [] intended [to provoke the defense to request a 

mistrial] is a matter of fact to be decided by the trial court.”  Zwicker, 151 N.H. at 

188; see State v. Glenn, 160 N.H. 480, 489-90 (2010) (same).  The issue on appeal 

is whether the finding made was clearly erroneous, see Duhamel, 128 N.H. at 203, 

which occurs only when the finding is “unsupported by the evidence.”  Fleet-

Bank—N.H. v. Chain Constr. Corp., 138 N.H. 136, 139 (1998); see State v. 

Murray, 153 N.H. 674, 679 (2006). 
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 Here, the trial court’s express factual finding that prosecutors did not intend 

to provoke the defense mistrial request is not clearly erroneous.  The court firmly 

grounded that finding upon particular facts and circumstances, and rejected 

proffered defense arguments that sought inferentially to establish a contrary 

finding.  Specifically, as the court discussed: 

The defense contends that the State’s representations . . . during the 

third phone call between counsel on October 31, 2019, goaded the 

defense into requesting a mistrial and these efforts were intentional.  

During that phone call, Attorney Ward informed defense counsel that 

[prosecutors], including himself, had arrived at NHSP headquarters 

and determined there was a “significant” amount of undisclosed 

discovery materials and some materials related to the drug 

investigation, which [prosecutors] just then learned were kept separate 

by the NSHP.  Despite the defendant’s suggestions to the contrary, the 

court is unpersuaded that these representations were anything more 

than the State communicating its realization that it was again in 

violation of its discovery and potential Brady obligations due to the 

NSHP’s non-disclosure of pertinent discovery materials and its 

expedient attempt to notify defense counsel of that material.  The 

hearing testimony does not support the defendant’s assertion that 

Attorney Ward made misrepresentations about the substance of the 

undisclosed materials—because, according to the defendant, much of 

the materials disclosed on October 31, 2019 were cumulative of 

materials already disclosed—to goad the defense into requesting a 

mistrial.  Attorney Lugo’s testimony reflects that defense counsel was 

already contemplating requesting a mistrial prior to October 31, 2019, 

dependent on the substance of the materials to be turned over on 

October 31, 2019.  Finally, the [prosecutors’] representation that they 

would not oppose a mistrial if the defense opted to make such a 

request, while potentially some evidence of goading if made with the 

intent to induce a mistrial, is not itself goading.  Thus, the court finds 

as a matter of fact that Attorney Ward was not attempting improperly 

to induce a mistrial.  Instead, the court concludes that the offer not to 

oppose a mistrial if requested was born out of a genuine recognition 

that if the defense needed a cessation of the trial to digest the new 

discovery, the State was simply not in a position to oppose any such 

request. 
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DM70-71.  The court’s thorough factual analysis, as well as its use of evidence to 

support the ultimate finding made, constitutes the very type of reasoned 

consideration that refutes any notion that the court clearly erred.  See Glenn, 160 

N.H. at 169 (“Because there is evidence in the record to support the trial court’s 

finding that the State did not intentionally engage in misconduct, we uphold it.”); 

see also, e.g., Murray, 153 N.H. at 679-80 (reviewing trial court’s evidentiary 

basis for finding made and concluding that court did not err); State v. Montella, 

135 N.H. 698, 700-01 (1992) (same). 

 The defendant’s attempts to infer malicious scienter from the circumstances 

ignores the direct evidence on this very matter.  To be sure, the trial court had 

before it Attorney Lugo’s sworn testimony, which mirrored in material respects 

attested-to representations that she made in the post-trial motion to dismiss.  There 

was and is no dispute as to Attorney Lugo’s recollection of the substance of the 

third telephone call with prosecutors that informed defense counsel’s decision to 

request a mistrial.  But her account of what prosecutors said failed directly to 

answer the very different question of their subjective intent when information was 

conveyed. 

 As to that central issue, the trial court had direct evidence in the form of on-

the-record representations from one of the prosecutors involved.  At the hearing on 

the motion to dismiss, that prosecutor expressly and candidly disavowed any intent 

to provoke a defense request for mistrial: 
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It was made clear in our objection, to which I signed an affidavit, there 

was no intent to goad or provoke a certain course of conduct from 

counsel [when we] informed them that additional discovery materials 

existed.  Frankly, it has and does sicken me what happened. 

 

It sickened me that a mistrial was declared in a case going so well for 

the State into which so much time had been placed and resources had 

been placed by everyone in the case, by the [d]efense attorneys, by the 

Court, by the [p]rosecutors, and by the jurors who were selected to 

serve on this case.  It sickened me that the victims’ families had to be 

informed and reinformed about the issues that arose that should never 

have arose.  It sickened and embarrassed me to have to knock on 

[c]ounsel’s door and tell them that more materials had not been timely 

disclosed.  It sickened and embarrassed me to tell Judge Houran about 

the continued discovery issues in this case, despite my representation 

[to the contrary]. 

 

That was me who spoke on the record that counsel was referring to—

just a week prior—that the issues had been resolved.  I have been a 

prosecutor since 1997.  I have worked in New Hampshire in the 

Attorney General’s Office for 13 years as a homicide prosecutor.  I 

have prosecuted hundreds of cases.  I can correctly [be called] a lot of 

things, correctly, argumentative, litigious, sarcastic—never have I had 

such a discovery issue arise before in a case.  

 

[We] did not attempt to deceive or manipulate [d]efense counsel.  

There was no design to provoke a defense request for a mistrial.  The 

design was to suck it up, even though embarrassing and painful on 

many personal and professional levels, inform [d]efense [c]ounsel and 

the Court immediately that the discovery issue, thought to be resolved, 

represented by me to be resolved, in fact, was not resolved, which is 

what we did, knowing one way or another, that a successful, for us, 

and lengthy trial in a double homicide was going to be torpedoed.  We 

were being as transparent as we could under the circumstances.  And 

unfortunately, we were correct.  A significant amount of discovery 

was provided on the eve of the trial’s end. 

 

H(2)395-96. 

 The trial court was entitled to rely on this direct evidence of intent—or 

more precisely, lack thereof—in making its finding that prosecutors did not intend 
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to goad the defense into requesting a mistrial.  See, e.g., Murray, 153 N.H. at 679-

80 (trial court’s finding, based in part on representations made by prosecutor on 

matter, not clearly erroneous); Duhamel, 128 N.H. at 203 (same).  This on-the-

record representation was wholly consistent with the evidence adduced at the 

hearing held on the motion to dismiss, including Attorney Lugo’s testimony.  

Given such direct evidence, the trial court’s finding is fully supported by the 

evidence. 

 Aside from this existing direct evidence, the trial court was entitled to 

“[i]nfer[] the . . . nonexistence of intent from objective facts and circumstances.”  

Oregon v. Kennedy, 456 U.S. 667, 675 (1982).  Here, the many facts and 

circumstances identified by the court provided ample support for its finding. 

 First, as to the notification made by prosecutors on October 31 by phone, 

the trial court correctly was “unpersuaded that [it was] anything more than the 

State communicating its realization that it was again in violation of its discovery 

and potential Brady obligations due to [MCU]’s non-disclosure of pertinent 

discovery materials and its expedient attempt to notify defense counsel of that 

material.”  DM71.  As for record support, the court here had, in addition to the 

consistent representations of the attorneys for both sides on the matter, evidence of 

the post-trial discovery provided to the defense.  A day after prosecutors informed 

defense counsel during the presentation of the defense case of yet more 

undisclosed materials—and a day after counsel began contemplating whether to 

request a mistrial based upon an inability to effectively incorporate newly 
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discovered information in the defense—prosecutors told counsel that a significant 

amount of additional discovery existed, although its exact nature and extent was 

unknown. 

 On appeal, the defendant suggests that prosecutors actually knew what that 

additional undisclosed discovery entailed.  DB19.  But before the defense request 

for mistrial, prosecutors indicated that they were unsure what the undisclosed 

discovery encompassed.  DA282, 285, 292.  Defense counsel knew this full well.  

As Attorney Lugo unambiguously represented to the trial court:  “[Prosecutors] 

indicated that they had not yet reviewed the material.”  SA47 (emphasis added).  

Apart from these express representations, the parties and the trial court all were 

well-aware of the obvious:  what the undisclosed discovery actually was would not 

be known until the completion of the de novo review being undertaken by MCU 

produced those as-yet unprovided materials.  DA285, 293-94, 297-99. 

 The information relayed to defense counsel by prosecutors—that there 

appeared to be a significant amount of undisclosed discovery, including “drug 

investigation” materials—was neither deceitful nor designed to prompt a defense 

mistrial request, which was the very course of conduct that defense counsel 

already had been actively contemplating unbeknownst to the prosecutors.  As to 

the former representation, trial counsel has acknowledged, without reservation, 

that the discovery ultimately provided post-trial was significant in its quantity.  

E.g., H(2)233. 
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 In arguing that inferences support his claim of Machiavellian design by 

prosecutors, the defendant relies heavily on his factual assertion that they informed 

defense counsel that unspecified “drug investigation” information was significant, 

both in quantity and nature.  See, e.g., DB40 (“[T]he prosecution said that MCU 

had significant information regarding a separate drug investigation . . .”), 42 

(“[T]he State represented on October 31 that [the ‘drug investigation’ information] 

was extremely significant.”).  But the trial court reasonably found that the 

characterization of the undisclosed discovery as significant referred to its quantity 

rather than its nature.  DM70.  That finding is wholly in accord with Attorney 

Lugo’s own recollection of the conversation at issue.  H(2)181-82; SA46-47. 

 Objectively viewed, the discovery provided to the defense after trial was 

significant in quantity, see SA91-110 (cataloguing late discovery), and the 

defendant makes no claim to the contrary.  So, too, did that new discovery include 

“drug investigation” information.  E.g., DA84-86; SA92, 97-98, 103-05.  

Moreover, the merits of such argument aside, the defendant has steadfastly 

maintained that untimely disclosures caused him prejudice.  E.g., H(2)234-35; 

DA101-16.  That the discovery ultimately received after trial apparently did not 

exceed the defendant’s hopes of exculpatory windfall does not alter this reality, or 

suggest a disingenuous prosecutorial intent.  To the contrary, the record provided 

the trial court with ample basis “[to] find[] as a matter of fact that [prosecutors 

were] not attempting improperly to induce a mistrial.”  DM71.  In other words, 

prosecutors’ disclosure to defense counsel, and to the trial court, that additional 
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and undetermined discovery still remained unproduced was not made in order to 

hoodwink counsel into requesting a mistrial.  Rather, prosecutors made that 

disclosure so that counsel and the court would know that error still existed, and to 

fulfill their legal and ethical obligations to so disclose as promptly as possible.   

 Further supporting the trial court’s finding is the absence of any true 

tactical reason by prosecutors to compel a mistrial.  Prosecutors reasonably 

believed that their case-in-chief established the defendant’s guilt.  H(2)395-96.  

They had no reason to torpedo the case at its near conclusion, or at any time for 

that matter.  Although the defendant posits a stratagem behind prosecutors’ 

actions, DB39-40, had that actually been so then they would have attempted to 

avoid a mistrial, in order to “see[] . . . all the defense case,” DB40, as well as to 

preserve conviction from inevitable subsequent challenge by arguing that late 

discovery was not truly exculpatory or prejudicial. 

 Moreover, the notification at issue, both in its context and its timing, was 

the culmination of a plainly linear series of events that began with disclosure by 

the defense, to the trial court and prosecutors, towards the end of trial that there 

existed materials not provided in discovery.  That revelation spurred an 

unprecedented internal review process by MCU that uncovered additional 

undisclosed discovery about which prosecutors were obligated immediately to 

notify the defense.  None of these circumstances was part of any grand scheme by 

prosecutors to derail a lengthy and successful trial.  Similarly, the notion that 
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prosecutors withheld discovery to spring on defense counsel in the trial’s waning 

days is neither reasonable nor supported by evidence. 

 Last, the State’s assent to a mistrial was not direct or inferential evidence of 

nefarious prosecutorial intent.  DM71.  Although the absence of objection under 

some circumstances may evince intent, see, e.g., Murray. 153 N.H. at 679, the 

situation at issue here is not analogous.  This was not a typical case, in which a 

prosecutor at trial elicited previously precluded or otherwise prejudicial evidence.  

Nor was this a situation in which a prosecutor had a good-faith argument that the 

error at issue could effectively be redressed short of a mistrial, such as striking the 

offending evidence or issuing curative instructions.  See, e.g., Montella, 135 N.H. 

at 700-01; Duhamel, 128 N.H. at 203.  The fundamentally different error here was 

not providing discovery to which the defense was entitled as the trial reached its 

near conclusion.  Significantly as well, when the error was discovered, its full 

nature and extent was unknown, and would not be for quite a while. 

 Under these circumstances, when the motion for a mistrial was made, 

prosecutors, defense counsel, and the trial court all understood that counsel first 

had to have the actual nondisclosed discovery at issue and then take the necessary 

time to assess it in order to make reasoned judgments as to whether, and how, to 

use it.  See, e.g., DA297.  Those important substantive decisions involving trial 

strategies and tactics simply could not be made in the trial’s twilight stages, or 

during a continuance of a reasonably viable length.  Indeed, in the midst of the 

defense case counsel already were “struggling to assimilate” the “significant 
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volume of undisclosed evidence” that they had received before requesting a 

mistrial.  DB37.  And, as Attorney Lugo frankly acknowledged, she and co-

counsel could not effectively represent their client without knowing what the other 

undisclosed materials were.  H(2)235-36. 

 Subsequent events bore out those obvious barriers to the only remedy other 

than mistrial posited by defense counsel, to wit, a continuance.  By the defendant’s 

own characterization, the amount of new material disclosed to counsel in the midst 

of the defense case was “voluminous.”  DB25.  That new discovery was 

supplemented after trial by hundreds of pages of written discovery and dozens of 

media-based materials.  It took investigators weeks after the trial’s cessation to 

identify and provide the defense with that discovery.  The defense then rightly 

took additional months to review and analyze that newly-disclosed information, 

and to articulate alleged prejudice for its late disclosure.  The ensuing litigation 

occurred over several more months and included an evidentiary hearing that itself 

lasted several days. 

 Viewed objectively and realistically, prosecutors understood that they could 

not make a valid objection to a defense mistrial request.  A continuance was not a 

valid option, and the defendant has not even attempted to argue otherwise on 

appeal.  Proceeding without the undisclosed discovery similarly was not viable.  

Such reality was evinced by the State’s articulated position that a mistrial was a 

matter of manifest necessity even if not requested by the defense.  DA294-95.  

See, e.g., United States v. Chapman, 524 F.3d 1073, 1082-84 (9th Cir. 2008) 
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(manifest necessity resulting from late discovery disclosure); Cruz v. 

Commonwealth, 963 N.E.2d 1172, 1178-80 (Mass. 2012) (same).  For these 

reasons, the court below rightly found that the lack of opposition to mistrial 

constituted nothing more than “genuine recognition that if the defense needed a 

cessation of the trial to digest the new discovery, the State was simply not in a 

position to oppose it.”  DM71. 

 Prosecutors promptly informed defense counsel and the trial court that the 

defense still had not received the discovery to which it was entitled, not to bait a 

certain response, but because the disclosure had to be made.  The trial court’s 

express finding on this matter was not clearly erroneous. 

B. DUE PROCESS 

 The defendant fares no better in his Due Process challenge to the 

culpability finding with respect to acknowledged discovery violations.  DB52-53.  

The starting point here is the written ruling on this very matter: 

[T]he court finds that no evidence presented at the hearing 

necessitates any alternative or further findings with regard to 

individual or institutional culpability as a result of the discovery 

violations.  Lt. Strong—the only individual previously found to have 

engaged in culpable negligence—reiterated that none of his conduct 

was the part of any effort to intentionally withhold evidence [from] 

the Attorney General’s office and, in turn, the defendant.  The court 

finds his testimony credible and reliable on this point.  Likewise, no 

other testimony provided at the hearing illustrates any intentional 

withholding of evidence from the defendant or to encourage a certain 

trial result.  Accordingly, the findings on culpability set forth in this 

court’s (Houran, J.) prior order are incorporated by reference 

[culpable negligence by Strong, and negligence by McAulay]. 

 

DA76-77 (citations omitted). 
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 This express culpability finding is directly supported by evidence adduced 

at the hearing conducted on the defendant’s mistrial motion.  Specifically, the lead 

investigator, Strong, admitted to poor recordkeeping and denied any intentional or 

nefarious purpose behind such.  E.g., H(2)338-41, 349-50.  The court credited that 

testimony, see, e.g., State v. Kousanadis, 159 N.H. 413, 419 (2009) (noting trial 

court’s “broad discretion” in making credibility determinations), and the defendant 

has not challenged it on appeal.  In light of such direct evidence as to culpability, 

there was no error at all, let alone error that was clear. 

 There also was record support for the challenged culpability finding aside 

from Strong’s on-the-record avowals.  Although a significant amount of additional 

discovery was uncovered after trial, the core cause for untimely production—

deficient recordkeeping by the lead investigator—remained unchanged from that 

found in the first mistrial motion.  Notably, that same investigator had been 

responsible for the timely production of a wealth of material that was utilized by 

the defense before and during the trial in support of its alternative perpetrator 

claim.  E.g., H(2)220-28, 348-49.  And, upon review, the trial court determined 

that the defense was not prejudiced by the particular late disclosures that it had 

identified in support of its second mistrial motion.  DA73-76.  Finally, the 

unprecedented review of discovery practices in this and other cases by MCU 

determined that the errors here were anomalous rather than systemic.  H(2)53-55; 

DA339-40. 
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 These circumstances provided ample basis for the trial court’s express 

finding that there was no conscious design by the State to withhold discovery:  “no 

other testimony provided at the hearing illustrates any intentional withholding of 

evidence from the defendant or to encourage a certain trial result.”  DA76-77.  The 

defendant’s assertion that the court “did not consider whether the [discovery] 

failures were attributable to misconduct, intentional or otherwise, on the part of the 

prosecution or its agents,” DB42, simply ignores this and other pertinent findings 

actually made.9 

 The defendant contends that prosecutors directed the federal Drug 

Enforcement Administration to investigate the narcotics activities of people named 

in the homicide investigation, and did so with a purpose to avoid providing 

discovery to the defense.  E.g., DB28 (“The proceedings below revealed an intent 

on the part of [prosecutors] and the MCU to structure the investigation so that key 

drug evidence would be unavailable to the defense.”), DB49 (“In the earliest 

stages of a homicide investigation which stemmed from drug trafficking, the MCU 

and [prosecutors] delegated the investigation of the ‘drug angle’ to federal 

authorities, thus removing any material the DEA gathered from the realm of 

                                                           
9 Although it is a complaint that has no bearing on the challenge made to the trial court’s 

culpability finding, the defendant fails to explain why “an appropriate remedy cannot be fixed 

based on an order that found no misconduct on the part of the prosecution, and no more 

misconduct than [was found in the order on the first mistrial motion].”  DB52.  In point of fact, 

the trial court can craft any number of additional remedies and sanctions in connection with the 

post-trial discovery.  As just one example, the court can bar prosecutors from directly or 

indirectly utilizing late disclosed information, and can allow its introduction by the defense at 

trial though otherwise hearsay if its source is unavailable. 
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[prosecutors’] imputed knowledge and obligations to disclose.”), DB50-51 (“The 

prosecution . . . creat[ed] circumstances where it would not receive reports of the 

investigation of the ‘drug angle’ of the homicides. . .”).  This assertion is without 

support in the record. 

 To begin, the claim that the State intentionally withheld discovery is at 

odds with express findings made by the court that heard evidence on that very 

matter.  DB49 (“[T]he lower court found that no one acted with the intent to 

suppress evidence.”).  The claim also truly is unsupported by evidence.  As factual 

basis for his allegation of intentional misconduct, the defendant points to snippets 

of Strong’s hearing testimony.  DB12.  But in the cited testimony, Strong just 

briefly recounted discussions held between state and federal investigators in which 

it had been decided, by those unknown to him, that “DEA would be working the 

case with [state investigators], and primarily focusing on drugs.”  H(2)304.  Strong 

was not even sure whether prosecutors were present during these vague 

discussions.  H(2)304-09. 

 Even if such testimony established prosecutorial presence during discourse 

into the division of investigative responsibilities, the defendant points to no 

evidence, testimonial or otherwise, that prosecutors delegated any particular 

investigatory role to a federal agency.  Further, nothing in the testimony cited by 

the defendant reasonably suggests that the patently unethical, see N.H. R. Prof. 

Conduct 3.4(a), purpose of such an unestablished delegation was intentionally to 

withhold discovery.  Indeed, to imply that prosecutors by conscious design sought 
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to prevent defense access to discovery is neither reasonable nor supported by 

evidence.  A far more rational inference from the limited actual evidence on the 

matter—and one tied directly to evidence adduced by the defense—was that a 

federal agency undertook a primary role in drug-related investigation because of 

the suspected large quantities of narcotics involved and the interstate nature of 

their distribution.  H(2)94, 97-98.  The defendant’s unfounded supposition of a 

nefarious purpose also ignores that federal authorities had been investigating 

narcotics targets well before the homicide investigation began.  H(2)303. 

 For these reasons, the defendant’s factual Due Process attack fails.  Further, 

although not an articulated issue in the defendant’s brief, see DB27, to the extent 

his passing arguments as to prejudice constitute a separate Due Process challenge 

to the trial court’s ruling, they fall far short.  First, the court expressly ruled on the 

issue:  “the court finds that [the defendant] has not suffered actual prejudice as a 

result of the State’s late disclosure . . . .”  DA75.  That determination is supported 

by the court’s analysis of the various claimed grounds for prejudice articulated 

below.  See DA73-76.  Thus, even were the issue of prejudice not factual, the 

court’s ruling was a sustainable exercise of discretion.  See State v. Dodds, 159 

N.H. 239, 248 (2009) (trial court’s decision with respect to discovery violations 

reviewed under sustainable exercise of discretion standard). 

 The defendant asserts that “[m]uch of [the undisclosed discovery] related to 

the defense theory of an alternative perpetrator, and the defense’s lack of access to 

it before trial was undeniably prejudicial.”  DB52.  But what little information 
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actually identified by the defendant on appeal does not support any legitimate 

claim of prejudice.  For example, his claim that “undisclosed information included 

assertions that Smoronk was behind the murders and may have flown back to New 

Hampshire under an alias,” DB15, fails to point out that the information at issue 

constituted rumors—patently inadmissible at trial—that follow-up investigation 

debunked.  H(1)20-25, 45-47. 

 The defendant also lists information favorable to his defense that he 

suggests was unavailable to him at trial because he did not receive unexplained 

“drug information.”  DB13.  Putting aside the disconnect between unknown drug 

information and the defense of alternative perpetrator of murder, at trial the 

defendant elicited threats and statements of animus made by Smoronk against one 

of the murder victims, as well as Smoronk’s connection to a motorcycle gang.  

E.g., DB10.  So too did the defendant have available at trial information that 

Smoronk hired people to commit murder.  E.g., DB11.  Notably, the defendant has 

not identified any post-trial discovery that constituted admissible evidence that 

would have added to discovery timely provided by the State, used by the defense, 

and introduced at trial suggesting Smoronk’s involvement in the charged murders. 

 Similarly unconvincing to the defendant’s claim of actual prejudice is his 

assertion that according to late discovery “investigators decided not to subject [a 

State’s witness] to [a] polygraph . . . because he was not truthful.”  DB17.  The 

appendix citation provided by the defendant is simply to a statement in his motion 

to dismiss that the witness’s interview was among undisclosed materials.  DA78.  
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The transcript reference was merely an investigator’s testimony that the polygraph 

examination did not occur because, after speaking with the witness, “[w]e realized 

. . . we shouldn’t trust him.”  H(2)120.  As the defense knew full well from a 

deposition conducted of that same investigator, his reference to “trust” was not the 

witness’s credibility, but the accuracy of polygraph results given the witness’s 

previous exposure to information—whether factual or rumor—about the case.  See 

DA172-73. 

 It is undeniable that the defendant did not receive discovery in a timely 

manner.  But the trial court correctly found that the failure to provide discovery 

was negligent, not intentional, and that the defendant suffered no actual prejudice 

from the late disclosures made.  Although negligence is hardly laudable, there was 

no Due Process violation that may warrant the extreme sanction of dismissal with 

prejudice. 
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CONCLUSION 

 For the foregoing reasons, the State respectfully requests that this 

Honorable Court affirm the challenged order. 
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THE STATE OF NEW HAMPSHIRE 

 

  SUPERIOR COURT 

Strafford, ss.   April Term, 2020 

 

STATE OF NEW HAMPSHIRE 

 

v. 

 

Timothy Verrill       #219-2017-CR-072 

 

MOTION TO DISMISS 

NOW COMES the accused, Timothy Verrill, by and through counsel, Meredith Lugo and 

Julia Nye, Public Defenders, and respectfully requests that this Honorable Court dismiss with 

prejudice the pending charges.  The State of New Hampshire acted recklessly and willfully in its 

failure to turn over significant Brady materials prior to trial, severely prejudicing the defense.  

The State then engaged in conduct intended to provoke the defense into requesting a mistrial.  

The alleged review procedures the State instituted after the mistrial are inadequate to ensure that 

Verrill has the essential materials he needs to fully and effectively defend himself at a retrial. 

The combined effect of the State’s conduct has denied Verrill due process and supports dismissal 

of the charges.  This Motion is grounded in Verrill’s rights as guaranteed by the Fifth and 

Fourteenth Amendments to the U.S. Constitution and Part I, Articles 15 and 16 of the N.H. 

Constitution. 

In support of this Motion, the following is stated. 

Introduction 

The defense recognizes that dismissal is an extraordinary remedy.  However, this case is 

extraordinary.  Exculpatory evidence directly relevant to Verrill’s alternative perpetrator defense 

would have remained suppressed by the State but for the interest of a civilian witness in the 

fairness of the trial.  As a direct result of this witness’ outreach to defense counsel, the defense 
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learned of three witnesses who had not been disclosed by the State, all of whom had provided 

law enforcement with exculpatory information related to the primary witnesses in the 

investigation – Dean Smoronk, Josh Colwell, and Steve Clough.  This was not new discovery; it 

was discovery that had been in the possession of the State for at least a year, in some instances 

for more than two years.  The defense notified the State and Court that it would be seeking 

dismissal and trial was halted to address the discovery violations.  But there was more.  

Immediately before the hearing, the State revealed that witness Michael Ditroia had undergone a 

polygraph more than two years before, a polygraph attended by the lead investigator, which he 

claimed cleared this witness.  The defense has since learned that Ditroia responded deceptively 

to the question, “Did you kill those two women in Farmington?” 

The motion to dismiss was denied and trial continued.  But there was still more.  Days 

later the State informed the defense that additional undisclosed information had been located, 

including an aborted polygraph of Steve Clough and surveillance footage from a business that 

contradicted Josh Colwell’s testimony.  As the defense worked to absorb this material, the State 

notified them there was still more – a significant amount of undisclosed discovery related to the 

drug investigation, information the defense had repeatedly requested prior to trial and been told 

did not exist.  As a result of the State’s representation that there was material undisclosed drug 

investigation information, the defense reluctantly moved for a mistrial, to which the State 

assented.   

After the mistrial was granted, material and exculpatory evidence that had been 

specifically requested by the defense well before trial, requests that were either ignored by the 

State or met with assurances that either it did not exist or had all been disclosed, was provided.  

Significant portions of this evidence were directly related to Smoronk, Colwell, and Clough – 
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and conflicted with their statements to law enforcement or at trial, suggesting greater knowledge 

of and involvement by each in the murders.  Then, when the State represented that all had finally 

been disclosed, the defense pointed out that still no material from the drug investigation – the 

significant amount of undisclosed discovery that had prompted the mistrial, discovery which had 

been continuously requested before trial - had been turned over.  The State then advised the 

Court that it had been incorrect in the representations it made to defense counsel on October 31 – 

the representations that caused the defense to request the mistrial.  It claimed that the significant 

amount of discovery it referred to on that date had in fact all been provided pre-trial and reverted 

to its earlier claim that no drug investigation existed.  Depositions conducted after the mistrial, 

however, revealed there was a drug investigation which the State knew from the outset had been 

handled by the DEA in cooperation with the State Police. 

Throughout the pretrial period and continuing through the mistrial declaration up to the 

present, there has been a systemic problem with the provision of discovery in this case to the 

defense.  The Attorney General’s Office repeatedly represented to the Court and defense that all 

discovery had been provided.  The defense repeatedly learned of the existence of additional 

discovery; each time, the State insisted there was no systemic issue and merely isolated instances 

of discrete items being overlooked.  These representations continued even after a substantial 

amount of discovery was disclosed during trial, not as the result of any attempt by the State to 

comply with its constitutional obligations, but as the fortuitous result of a civilian making contact 

with the defense and the defense making inquiries of the State.  In opposing the defense request 

for a mistrial, the State assured the Court that the State and Police and Attorney General’s Office 

had spent two days ensuring that all discovery had finally been provided.  However, the 
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depositions and amount of discovery provided after the mistrial belie these representations, 

which were not based on fact.   

When the mistrial was declared on October 31, the Attorney General’s Office conceded 

that neither the Court nor defense could have any confidence in the representations made by their 

office or the State Police that discovery had been provided in full.  Yet shortly thereafter, after 

conducting an incomplete “audit” that did not even attempt to determine how and why 

significant exculpatory material was not timely provided, the State reverted back to its original 

position of unfounded assurances that the defense has all discovery.  To the contrary, it was the 

State’s October 31 concession that it is accurate – neither the Court nor defense can or should 

have any confidence that this is the case.  This is so because of the way the audit was conducted 

and because no attempt has been made to obtain information in the hands of the DEA.   

Dismissal is warranted because the State has failed to provide the defense with material 

and exculpatory evidence, acting in bad faith and reckless disregard of its constitutional 

obligations.  The State acted with the same intent in not determining what material had not been 

provided to the defense on October 31, leading to the defense request for mistrial.  For all of 

these reasons, Timothy Verrill moves for an order dismissing with prejudice the charges of first 

and second degree murder and falsification of physical evidence. 

Facts 

General Practice 

1. The New Hampshire State Police Major Crimes Unit (MCU) investigates homicides. The 

unit contains about ten detective sergeants and ten troopers.  The unit works alongside 

prosecutors from the Attorney General’s Office (AG).  There are no written protocols for the 
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MCU to follow on handling a homicide investigation; however, there are practices that the MCU 

follows and the AG is aware of these practices. 

2. When a homicide occurs, the Lt. Commander of the unit assigns a lead investigator from 

the group of detective sergeants.  The assignment is based on rotation and availability and not 

necessarily on experience or skills.  The Lt. Commander also assigns other members to assist 

with the investigation.  The lead investigator assigns tasks, such as interviewing witnesses, 

collecting, examining and testing evidence, and taking photographs to other members of the 

MCU.  When a member of MCU becomes a lead investigator, there is no specific training on 

how to be a lead, other than “shadowing” another officer acting as lead. 

3. After the assignments have been completed, it is the role of the lead investigator to follow 

up and collect documentation, such as lab reports, investigative reports, discs containing videos 

and/or audio recordings, and evidence logs and place them into the “casebooks.”  The casebooks 

contain the paper discovery and discs of interview recordings that are turned over to the 

prosecutor.1 

4.  The size and number of casebooks depend on the complexity of the case.  The lead 

investigator reviews the materials and determines whether materials submitted to him are filed in 

the case book.  If they are not, the AG never knows about them, and thus, they are never turned 

over in discovery.  There are no protocols on how a lead investigator organizes the casebooks. 

The casebooks themselves are not a tracking system for the assignments given and completed. 

5. The MCU does not have either a records management system or a centralized method of 

keeping track of assignments.  In other words, there is no document or database that the lead 

investigator, his supervisor or the AG can review to see if assignments have been completed. 

 
1 The “casebook” method is also used for drug investigations. The practice began in the 1930’s. 
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Each lead investigator develops his or her own method of keeping track of assignments handed 

out. If the lead investigator does not put the assignment on a list, he may never follow up on the 

assignment.  Some investigators do not complete assignments unless they are reminded to do so. 

6. When there is an overlap in investigations with another unit, such as the Narcotics 

Investigation Unit (NIU), or a federal investigative agency like the Drug Enforcement 

Administration (DEA) the MCU does not have a policy on how information is shared or 

documented.  In some cases, there are specific meetings to coordinate a surveillance, arrest or an 

interrogation.  In other cases, a member of a narcotics unit may hand in a written report 

containing information relevant to the homicide.  In other cases, “intel” obtained from a 

confidential informant or suspect in a drug investigation is simply “relayed” to the lead 

investigator but not documented. 

7. The AG reviews only the materials sent by the lead investigator or by another 

investigator upon a direct request.  There is no practice whereby the prosecutors review the 

materials in the possession of the lead investigator or other investigators on a case.  There is also 

no practice that the lead investigator reviews the files of each investigator to confirm that all the 

required assignments have been completed and materials handed in for inclusion in the 

casebooks. 

Summary of Investigation 

8. On January 29, 2017, the Farmington Police responded to a 911 call by Dean Smoronk 

about a double homicide at his home.  The Farmington Police found a blood-stained bed but no 

bodies.  The local police called in MCU; Lt. Strong was the first to respond and found the bodies 

of the two women.  One of the victims was Christine Sullivan, who lived there with Smoronk.  
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The other victim, Jenna Pellegrini, was a guest at the house.  Investigators concluded early on 

that the murders were committed early in the morning on January 27. 

9. Lt. Scott Gilbert assigned then-Lt. Brian Strong as the lead investigator.  As of January 

2017, Lt. Strong had been a member of MCU for approximately nine years and served as lead on 

eleven prior investigations.  Lt. Gilbert also assigned other troopers to assist with crime scene 

preservation, investigation and conducting interviews.  Lt. Sonia prepared the warrant affidavits 

at the beginning of the case.  After the first several weeks, Sgt. Bright and Det. McAulay were 

the only assigned investigators who remained on the case in addition to Lt. Strong, who 

remained the lead in the lead-up to trial, despite being transferred out of MCU in April 2018. 

10. In addition to interviewing witnesses, the investigators collected numerous phones for 

extraction and preservation of text messages.  The AG issued subpoenas to phone companies to 

preserve phone records for witnesses who were known to be at the residence during the time the 

homicides may have happened, including Christine Sullivan, Jenna Pellegrini, Timothy Verrill, 

Scott Pelletier, Matthew Granger,  Steven Clough, Buddy Seymour, Jason Parker, and Nicole 

Steadman, Josh Colwell, and Ian Bates.  Parker went to Smoronk’s residence during the day on 

January 28 at Smoronk’s request to check the residence.  Clough went to Smoronk’s residence 

during the evening of January 28 at Smoronk’s request.  Clough invited Seymour and Steadman.  

Seymour went back to the residence between 11:00 p.m. and midnight with Pelletier and 

Granger.  At this stage on the investigation, police were aware of Josh Colwell going to 

Smoronk’s residence once at a minimum, to drop Smoronk off after picking him up from the 

airport.  The police learned that Colwell and Verrill were friends and that Colwell claimed to 

have seen Verrill before and after the State alleges that the homicides occurred.  The police knew 

Colwell as a member of the local motorcycle gang known as the Mountain Men.  His title was 
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Sgt. of Arms.  Another witness who saw Verrill before and after the State alleges the homicides 

occurred was Ian Bates, who was close friends with Colwell and stayed at his house Thursday 

into Friday January 26-27.  The police learned that Bates was an active member of the Vigilante 

Motorcycle Club.  

11.  The State Crime Lab reviewed and analyzed the home surveillance videos and 

participated with the crime scene processing of fingerprints and blood samples.  

12. As a result of interviews with Smoronk and Colwell, Verrill became a prime suspect. A 

review of the home surveillance system placed Verrill as the last visitor prior to the homicides. 

By Feb. 4, 2017, the State Lab matched fingerprints on evidence collected from the scene, such 

as a Prestone container, with Verrill’s prints. The Prestone container was significant because 

investigators had also located ice melt poured on top of blood on one of the home’s decks in an 

apparent effort to conceal. 

13. In addition to the information provided by Smoronk and Colwell pointing to Verrill, the 

members of MCU learned that Smoronk had made threats to kill Sullivan repeatedly in the past. 

Members of MCU collected information on Smoronk’s activities before and after the homicides 

by collecting cell phone location records and obtaining airport videos of Smoronk’s departure to 

Florida early on January 25 before the homicides and his arrival back in Boston after the 

homicides on January 28. 

14. As represented and sworn to in contemporaneous warrant affidavits, DEA Agent Timothy 

Keefe and NIU Det. Michael Belleau told Lts. Strong and Sonia that Smoronk and Sullivan had 

been under active investigation for drug trafficking since October 2016 by their respective 

agencies.  Although it was clear during the first couple of days of the homicide investigation that 

the investigation would necessarily include numerous interviews with witnesses who were part 
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of a network of drug dealing, Lt. Strong, a detective whose primarily experience was in crime 

scene processing and who had little experience in conducting drug investigations, continued as 

lead. 

15. Early in the homicide investigation, the AG, NHSP commanders, and members of MCU, 

NIU and DEA met to decide how to divide up the investigation.  As a result of the meeting, 

MCU continued to handle the homicide investigation and the DEA took over any drug-related 

investigations involving Smoronk and others in his circle.  Lt. Strong was present for the 

meeting, but he did not participate in the decision to divide the investigation because, he testified 

at deposition, it was “above his pay grade.”  When witnesses were believed to possess 

information about both the homicides and Smoronk and Sullivan’s drug operation they were 

sometimes jointly interviewed by members of MCU and the DEA, but sometimes not.  The DEA 

never agreed to share materials on interviews done exclusively by members of the DEA with the 

NH State Police or the AG.  As a result of the separation of the investigation, relevant and 

potentially exculpatory materials related to the homicide case became beyond the reach of the 

defense’s discovery request. 

16. Lt. Strong made at least two copies of all original reports and recordings turned into him 

by investigators.  Because of the DEA’s intimate involvement with the homicide investigation, 

he sent one of the copies to the AG and the other copy to the DEA.  The DEA received 

everything that the AG did.    

17.  As lead on the case, in addition to coordinating the investigation within MCU and being 

the contact person for DEA and AG, Lt. Strong also participated in meetings with the State Labs 

to determine the priorities in evidence examination. 
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18. During the first two months of investigation, MCU and the Farmington Police department 

conducted approximately thirty seven interviews; some witnesses were interviewed more than 

once.  Some of the interviews were conducted by phone, primarily of witnesses who lived in 

Florida, several of whom reached out to NH law enforcement in the immediate aftermath of the 

homicides.  Among those interviewed multiple times were Steven Clough and Michael Ditroia, 

who was known as “Spider.”  Clough was a person of interest because he was a known meth 

dealer with connections to both Smoronk and Sullivan and because he told inconsistent stories 

about going to Smoronk’s house and apparently found the blood-stained mattress in Smoronk’s 

home and failed to tell Smoronk or call the police.  Clough was interviewed six times during the 

first month of the investigation.  Clough was also a childhood friend of Strong’s and Strong used 

that connection to try to get Clough to open up about what happened. On February 1, 2017, 

MCU executed a search warrant at Clough’s home.   

19. Ditroia was a person of interest because of his longevity in the area, his background as 

part of the motorcycle club (Mountain Men) and his drug activity.  Ditroia was first interviewed 

on February 6, 2017.  The interviewed was recorded.  As a result of this interview, the State 

learned, among other things, that Ditroia had heard from Angelica Brown that she was aware of 

of Clough and his crew knowing for a month beforehand that Sullivan would be killed and 

making two trips to the residence that weekend, removing items from the house.  Ditroia 

represented that he had only met Smoronk once prior to the homicides and that he had worked 

for Sullivan assisting with her side antiquing business for several months until late December 

2016.  On February 23, 2017, NIU made a motor vehicle stop at Strong’s request.  Ditroia was 

one of the occupants along with Smoronk and Dan Wall and he was arrested for possession of 

meth.  He was interviewed separately by Sgt. Huse of NIU and by Strong.  He explained that he 
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was with Smoronk to help him recover “company hard drives” that were stolen from Smoronk’s 

home.  Ditroia would tell investigators that, as demonstrated by this incident, he was a close 

associate of Smoronk’s, although he claimed this occurred only after the homicides. 

20.  Members of the investigation team used text messages and emails to communicate with 

some of the witnesses.  Det. McAulay interviewed Monique Cote at Lt. Strong’s request. At the 

time of the homicide, Ms. Cote was in a custody battle with Steven Clough.  Det. McAulay 

prepared a report in June 2017 on that interview and continued email contact with Ms. Cote until 

at least the fall of 2018.  None of this information was provided to the defense before trial.  

During this time, Cote provided extensive information regarding Clough, including that she had 

contacted the DEA and that Clough lied under oath during a custody hearing, violated court 

custody orders and kidnapped their child.  In several of her emails, Cote forwarded McAulay text 

message exchanges with Clough as well as a text message exchange with Chris Cortez, a witness 

unknown to the defense prior to trial.  According to Cortez, Smoronk secretly flew back to N.H. 

to be present for the murders, Ditroia and Clough were both involved in the murders, and that 

there was a witness known as “Mouse” who believed that Smoronk was going to kill him.  The 

information from Cortez was forwarded to Strong who directed McAulay to interview Cortez. 

McAulay and a DEA agent conducted a recorded interview with Cortez in September 2018.  

Like the Cote interview and emails, this interview was not provided to the defense until Cote’s 

father contacted defense counsel, leading to the discovery of Monique Cote’s emails with 

McAulay, which ultimately produced this additional material.    

21. Bright and Strong exchanged text messages and emails with numerous witnesses.  As 

discussed in detail in the post-trial disclosure section of this Motion, a significant percentage of 

Strong’s communications with witnesses were not provided until after trial.  Det. Sgt. Koehler 
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communicated by email with members of Christine Sullivan’s family and her attorney on her 

South Carolina drug charges.  Koehler also interviewed of Ian Bates, Colwell’s friend.  He texted 

with Bates’ brother and father to arrange the interview.  Koehler emailed with a sergeant in the 

CT State Police about motorcycle gangs and compiled material from the internet on Bates and 

Colwell, including their involvement with motorcycle gangs.  Koehler’s emails with Sullivan’s 

family and attorney, research on motorcycle gangs and text messages regarding Bates were not 

turned over until after the mistrial. 

22. On February 16, 2017, Trp. Elsemiller, at Strong’s direction, conducted a phone 

interview with Erin Feeley, who was with Verrill’s girlfriend on the evening of Friday January 

27.  Feeley told Trp. Elsemiller that she saw Verrill come home that night and described his 

demeanor.  The interview was not recorded, but Trp. Elsemiller prepared a report regarding the 

interview.  On April 19, 2018, McAulay conducted a second interview of Feeley at Strong’s 

direction.  When McAulay conducted this interview, which was recorded, he had not been 

advised that Feeley had been interviewed before.  Elsemiller’s report was turned over pretrial but 

the recorded interview conducted by McAulay was not.  McAulay’s text messages with Feeley 

indicate that after interviewing her he did find the report of the prior interview.  These text 

messages were also not turned over before trial. 

23. After the initial round of interviews conducted in February and early March 2017, in mid-

March, Strong, Bright and McAulay traveled to Florida with DEA Agents Keefe and Jack Daly 

and conducted joint interviews.  Smoronk owned a second home in Florida and was known to 

spend most of his time there in 2016.  The witnesses interviewed in Florida largely fell into two 

groups, friends of Sullivan and individuals connected to Smoronk’s drug operation.  These 
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interviews were for the most part turned over to the defense, with three significant exceptions 

discussed below. 

24. After trial, the defense learned that a fifth officer, NH State Tpr. Vincente, who was 

“embedded” with the DEA, accompanied the other investigators on this trip.  Vincente, and 

perhaps others, interviewed Tanner Crowley and Dominic Mango.  Crowley was a potentially 

material witness regarding the homicides because Smoronk used Crowley’s computer and 

internet knowledge and Crowley was involved in Smoronk’s drug operation.  Strong was aware 

that Crowley was known as Smoronk’s “I.T. guy.”  Mango was the teenage son of Smoronk’s 

Florida girlfriend Vanessa and friends with Crowley.  Strong was aware of the interviews 

conducted with Crowley and Mango.  The defense did not learn of these interviews until after 

trial and still have yet to receive any further information about them.   

25. Among the friends of Sullivan who were interviewed was Jenna Guevara, who knew both 

Sullivan and Smoronk.  Guevara provided information about Smoronk and Sullivan’s drug 

operations as well as Sullivan’s fear that Smoronk would kill her and statements about 

Smoronk’s repeated threats to do so and his abuse.  Guevara was first interviewed by phone on 

February 2, 2017 by Tpr. Shackford.  She was next interviewed in person at the Cape Coral PD 

on March 12, 2017.  On March 15, 2017, Strong arranged for Guevara to place a one-party call 

to Smoronk.  During the call, notes were exchanged between Guevara and Strong.  During this 

period of time, Guevara also consented to Strong’s extraction of her cellphone.  Strong 

interviewed Guevara again on March 19, 2017, by phone.  The March 19 interview was 

recorded.  It was not turned over until after the mistrial. 

26. After the Florida trip, Strong and Keefe went to California on March 30, 2017 to 

interview Caroline Robinson, a suspected crystal meth supplier for Sullivan and Smoronk.  The 
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interviews of witnesses in New Hampshire, Florida and California revealed that Smoronk and 

Sullivan brought drugs into New Hampshire from different locations outside of the state. 

Smoronk had connections in Florida from whom he could obtain cocaine.  Sullivan introduced 

Smoronk to her connections in California and they started bringing in crystal meth in addition to 

cocaine, ultimately bringing in kilos of both drugs from Florida and California. 

27. Additional and follow-up interviews of witnesses were conducted by Strong, Bright and 

McAulay between April and August of 2017.  On March 27, Strong and Bright interviewed 

Angelica Brown at MCU headquarters in Concord, NH.  Bright and McAulay conducted a 

second interview of Brown on April 10 in Maine, as well as an interview of her father on that 

same date.  Brown became a witness of interest because of her conversations with people who 

were at the scene of the crime, particularly Seymour.  Specifically, Brown heard Seymour say 

that he moved the bodies at Smoronk’s home. Even though the interviews were completed in the 

spring of 2017, they were not provided to the defense until June 2018 (first interview) and 

August 2018 (second interview) after repeated requests from the defense. 

28. On May 5, 2017, Bright and McAulay interviewed Jonathan Millman, a witness who saw 

Verrill on Friday January 27.  Investigators learned about Millman from records of the text 

messages Verrill and Millman exchanged on January 27.  The interview was not recorded, but 

Bright took notes.  No report was ever done.  The defense did not receive the notes nor any 

indication that Millman had been interviewed until after the trial.  

29. Police executed another search warrant at Smoronk’s residence in July 2017.  Strong was 

present for the search.  During the search, additional witnesses were interviewed.  Faith Brown 

was interviewed for the first time.  The interview was conducted by Tpr. Wardner and DEA 

agent Daly on Smoronk’s property, in a vehicle parked by the house, and was recorded.  Brown 
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was a close friend of Smoronk’s, was allegedly involved in his drug operation, and had 

significant contacts with Smoronk after the homicides.  Brown advised Wardner and Daly that 

Smoronk told her that he saw the bodies and almost vomited as a result; in contrast, Smoronk has 

consistently maintained to law enforcement that he did not find the bodies.  DEA retained the 

recording of Brown’s interview.  Wardner took notes but retained them.  The State did not turn 

over the notes or the recording until after trial.  The defense did not have any indication from the 

discovery provided pretrial that Brown had been interviewed or that she had provided 

information regarding inconsistent statements by Smoronk. 

30. On April 24, 2017, Lt. Hall, a member of the NIU’s Mobile Enforcement Team, arrested 

James Morin for possession of meth as the result of a motor vehicle stop and participated in the 

subsequent debriefing of Morin.  Hall prepared a report containing a narrative of the stop and 

arrest as well as an “intel” report containing the information provided by Morin during his 

debriefing.  Morin pointed to Josh Colwell as his source of drugs and identified Colwell as the 

vice president of the Mountain Men.  Morin told Hall that in January he had attended a party at 

the Mountain Men’s clubhouse, a party which Smoronk also attended.  Morin told Hall that 

Colwell had made statements to him about the homicide and described finding the women’s 

bodies with Smoronk.  Hall testified at deposition that he did not provide Strong with the police 

report but did provide him a copy of the debrief report.  Strong did not contest Hall’s testimony 

but did not documented the information in any way or include the debrief report in the homicide 

discovery nor do any follow-up investigation on Colwell’s statements or with Morin. The 

defense did not receive a copy of the report and had no knowledge of Morin until after the 

mistrial. 
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31. In August 2017, McAulay by letter requested surveillance video from Holy Rosary Credit 

Union for the afternoon of January 26, when Colwell claimed he and Verrill had met up with 

Sullivan.  The Credit Union complied with the request and sent McAulay video for the entire 

day.  The defense did not learn of the request or the existence of the video until October 30, after 

the Court’s denial of the defendant’s Motion to Dismiss during the trial. 

32. Also in August 2017, Strong arranged for and observed the polygraphs of Steven Clough 

and Michael Ditroia within the same week.  Clough volunteered for a polygraph to “clear” 

himself as a potential suspect and Ditroia agreed to a polygraph after his arrest on felony drug 

charges.  Strong obtained authorization as required from the AG for the polygraphs.  Sgt. Sloper, 

also a member of MCU, had just received his certification in polygraph examinations in April 

2017.  Ditroia was his first criminal polygraph.  Sloper determined that Ditroia passed his 

examination.  He refused to polygraph Clough because, as he testified at deposition, he believed 

based on the interview of Clough he conducted prior to what was to have been the polygraph that 

Clough possessed too much “guilty knowledge” about the homicides.  The State did not turn 

over Ditroia’s polygraph until just before the motion to dismiss hearing held during trial and it 

did not turn over the Clough pre-polygraph interview video recording until a week later on 

October 30, a day before the mistrial was declared.  As a result of the receiving the polygraphs 

the defense retained a polygraph expert.  In contrast to Sloper’s finding that Ditroia passed, the 

defense expert scored the interview by hand and by the computer program and both results 

scored Ditroia as not truthful in his answer to the question, “did you kill the two women in 

Farmington.” 

33. On September 15, 2017, McAulay and Bright interviewed Alan Johnson, who also saw 

Verrill on or around January 27.  Information about Johnson came from the records of text 
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messages Verrill and Johnson exchanged on January 27.  The recording of Johnson’s interview 

was not turned over to the defense until October 23, during the trial.  None of the discovery 

provided pretrial contained any indication that law enforcement had spoken with Johnson. 

34. In September 2017, Strong and McAulay, accompanied by Keefe and Daly of the DEA, 

traveled to Florida to interview Fidencio Arellano.  Strong and Keefe interviewed Arellano on 

September 21 after Guevara assisted in locating him.  Arellano provided information during the 

interview about Smoronk’s attempts to solicit him to kill first Edgar Morales and then Sullivan.  

During and after the interview Arellano indicated that his ex-girlfriend Jessica Rodrigue may 

possess information corroborating his account, although he was not asked for, and did not 

provide, her name during his recorded interview.  The next day, September 21, McAulay and 

Daly interviewed Rodrigue at the jail where she was held and she provided information which 

corroborated Arellano’s claims.  McAulay interviewed Rodrigue at Strong’s direction.  Both 

interviews were recorded.  Prior to trial the defense received only Arellano’s interview.  The 

defense did not learn of the Rodrigue interview until October 23, when undisclosed information 

first came to light as a result of Cote’s contact with defense counsel.   

35. In January 2018, the State Lab and Strong communicated about testing of the broken ring 

that had been recovered from Sullivan’s body.  As the investigators were looking to see if DNA 

belonging to the perpetrator was present on the ring, analysts at the Lab recommended that the 

ring be sent to an outside lab that specialized in Y-STR testing, the method of testing capable of 

detecting male DNA on an item believed to contain a primary amount of female DNA, testing 

that the NH Lab does not conduct.  Ultimately, this testing was conducted and male DNA was 

detected.  This male DNA does not belong to Verrill. 
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36. Fingernail clippings taken from Sullivan and Pellegrini during their autopsies were also 

sent to the State Lab to be tested and were similarly sent to an outside lab for Y-STR testing.  

Male DNA was detected under the fingernails of both women; Verrill was determined not to be 

the source of this male DNA. 

37.  On April 26, 2018, the DEA recorded a phone call made by Smoronk to Christine 

Sullivan’s brother Jeff Sullivan.  At some point, the DEA provided Strong a copy of this 

recording.  Strong testified at deposition that he was told by the DEA that he was not permitted 

to provide this recording in discovery.  He also testified that he was aware of the DEA setting up 

some type of recording system on Sullivan’s phone to record additional calls, including other 

calls made by Smoronk as well as by other individuals, but that he was not provided with any 

other recordings.  Finally, he testified that he did not know why the DEA provided him with this 

specific recording but no others.  The defense did not receive the recording of the Smoronk-

Sullivan call until the morning of October 31, the date the mistrial was declared.  The defense 

has never been provided any other recordings and it is unknown how many exist and/or what 

information relevant to the homicides they may contain. 

38. In September 2018 the State Lab conducted DNA testing on swabs of reddish-brown 

staining taken from the kitchen ceiling.  These swabs had previously tested positive for blood.  A 

DNA profile was obtained from the swabs and the Lab determined the blood contained male 

DNA.  Verrill was excluded as the source of this male DNA. 

39. Also in September 2018 McAulay and Keefe conducted a recorded interview of Chris 

Cortez, as referenced above in ¶ 20.  Cortez provided information about statements Colwell had 

made to him, about the homicides generally but also specifically regarding Smoronk’s 
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knowledge of and involvement in the homicides.  This interview was not provided to the defense 

until October 2019. 

40. On March 8, 2019, Sgt. Christopher Huse of the NIU participated in the proffer interview 

of Alex Tsiros with ATF agents and an Asst. U.S. Attorney.  Tsiros provided relevant and 

material information about both Dean Smoronk, Steve Clough, and Michael Ditroia.  Tsiros 

provided information about local sources of meth, including about an individual who sold meth 

supplied by Smoronk. Tsiros stated that Clough had told him that he helped move Sullivan and 

Pellegrini’s bodies with Kevin Temple, Matt Granger and Scott Pelletier.  Huse testified at 

deposition that he called Strong the day of the proffer or the very next day to tell him about the 

information related to the homicides that Tsiros provided.  Strong did not make any 

documentation of this information in the homicide case.  He did not request a report, interview 

Tsiros, or conduct any follow-up investigation as a result.  Defense counsel did not receive the 

report on the proffer interview until December 2019, well after the mistrial had been declared. 

Pre-Trial Discovery Disclosure by the AG  

41. Between the appointment of the N.H. Public Defender on February 7, 2017 and the eve of 

trial in October 2019, the State turned over discovery in several formats, including paper, 

recordings of interviews, phone records and cell site information from phone companies, cell 

phone extractions, bench notes and raw data from the State Lab, photographs, and surveillance 

videos.  In paper, the defense received nearly 11,000 pages containing investigative and narrative 

reports, search warrants, arrest warrants, requests for preservation of cell phone records, criminal 

records of witnesses, lab reports, crime scene investigation reports, evidence examination request 

forms, death certificates, autopsy reports, transcripts, cell site location data, one party 

authorizations, photocopies of text messages, and interview notes.  The defense also received 
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over sixty audio or video recordings of witness interviews.  The phone records included 

extractions of multiple phones; each extraction was equivalent to thousands of pages.  There 

were also thousands of photos as well as 1,100 pages of material from the State Lab in addition 

to the page total referenced above.  

42. The general practice of the State’s management of discovery as described above was 

reflected in the manner of the AG’s release of discovery to the defense in this case.  Materials 

were turned over to the defense as the AG received them, except that the AG’s did not turn over 

materials that the lead investigator did not document, follow up on, or remember to turn over. 

Nor did the AG make any agreement with the DEA about getting copies of the drug investigation 

pertaining to Smoronk and other major State witnesses, such as Clough, Ditroia and Colwell. 

Finally, the AG did not have a practice of auditing the investigation to ensure that they looked at 

everything MCU collected (although, when it finally conducted an audit in this case after the 

mistrial, it still failed to thoroughly review all investigative material in this case. 

43. The police arrested Timothy Verrill on February 6, 2017.  The Court appointed the Public 

Defender’s Office to represent Verrill on February 7.  The Public Defender sent out its standard 

discovery request on February 8 and filed a Motion to Preserve requesting, among other things, 

that text messages and emails that law enforcement exchanged with potential witnesses be 

preserved for the defense’s inspection.  The Court granted the Motion to Preserve on February 

22, 2017. 

44. Before indicting Verrill in November 2017 the State filed four motions to extend the 

indictment and discovery deadlines.  The defense assented to the first two motions but objected 

to the third and requested an evidentiary bail hearing, which was held in August 2017.  On 
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November 17, 2017, the grand jury indicted Verrill including on two counts of first-degree 

murder. 

45. A dispositional conference was held in December 2017, at which time the parties 

discussed deadlines and scheduling of trial.  The defense requested an October 2018 trial date 

based on the discovery it had received thus far.  The State, without articulating what additional 

materials were left to turn over, stated its position that a March 2019 trial date was more realistic 

while also maintaining that they did not expect there to be significant additional discovery 

provided.  With respect to the management of discovery, Attorney Ward represented that he had 

weekly if not daily contact with Strong.  When Atty. Davis expressed concern as to what 

discovery remained outstanding and sought to determine whether the State had provided all 

discovery thus far in possession of the State Police, Atty. Ward observed that the Atty. General’s 

Office could not provide reports that had not yet been written.  The Court scheduled trial for 

October of 2018. 

46. From the outset of the discovery process the defense requested specific items that 

appeared to have been completed but not turned over.  The State’s responses, when they 

responded, reflected the mismanagement, indifference and deception on the part of both the 

AG’s office and MCU regarding their discovery obligations. Specifically, the delayed disclosure 

of the Angelica Brown interviews reflected disorder and disarray and AG’s responses to the 

defense’s repeated requests for drug investigation were deceptive and misleading.  They failed to 

ever inform the defense that no drug investigation would ever be provided because of the 

decision made at the outset to have the DEA, not the NIU, conduct the drug investigation.    

47. In October 2018 the defense deposed Strong in accordance with the parameters the Court 

had set for his deposition.  During deposition, the defense sought to question Strong, within those 
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parameters, about witnesses interviewed during the course of the investigation as he served as 

the lead investigator; the State refused to allow Strong to answer questions regarding witnesses 

he had not personally interviewed.   

Angelica Brown interviews 

48. In a May 23, 2017 email, Atty. Davis requested multiple items of discovery, including 

any interviews law enforcement had conducted with Angelica Brown.  Atty. Ward responded on 

May 26: “As far as the remaining discovery, as soon as I receive something it goes out to you. I 

will talk with State Police about your specific list.” 

49.   No interviews of Angelica Brown were provided during the following few months, nor in 

the discovery provided in January 2018 pursuant to the scheduling order issued by the Court as a 

result of the December 2017 dispositional conference.  

50. On April 21, 2018, Atty. Davis asking whether the prosecutors had provided discovery 

pursuant to Rule 12b-1(A-E).  Atty. Ward responded that the Atty. General’s Office had recently 

received some police reports that would soon be provided but did not possess any additional 

discovery; he noted that he expected additional discovery would continue to be generated.  Atty. 

Davis noted in response that the defense’s concern was that the ongoing additionally generated 

discovery concerned information within the State’s possession prior to the discovery deadline. 

aised specific concerns that the State had discovery that was in existence at the time of the 

discovery deadline and had yet to turn over (such as the interviews of Angelica Brown).  

51. The defense filed a discovery motion on May 25, 2018 requesting that the State provide 

discovery pursuant to NHRCP 12(b), which the Court granted.  In the Motion the defense 

reiterated the concern it expressed in the above email regarding the State having information in 

its possession that was not being provided to the defense in a timely fashion.  This Motion was 
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followed by a letter dated June 13, 2018, in which Atty. Davis requested a list of discovery 

items, including reports, notes and recordings of law enforcement contact with Angelica Brown, 

as the defense had still not been provided any interviews with Brown. 

52. On June 29, 2018, the State finally turned over the first interview with Angelica Brown 

which had been conducted on March 27, 2017.  However, the second Brown interview was not 

turned over at this time. 

53. Thereafter, the defense filed a motion for an immediate hearing on discovery and 

requested depositions of Strong and Sonia.  The State objected, stating that had met with the lead 

investigator to conduct an audit of “the discovery to date,” which they maintained addressed the 

defendant’s concerns regarding undisclosed discovery. 

54.  Despite these assurances, the State still failed to disclose existing discovery.  On August 

15, 2018 the defense sent another email to the Atty. General’s Office noting that it had come to 

their attention that the police spoke with Angelica Brown twice, one in March 2017 at state 

police headquarters and then again in April 2017 at her father’s home in Maine.   

55. On August 17, 2018, the State turned over the second interview with Angelica Brown 

that had occurred on April 10, 2017.  No explanation was provided for the failure to disclose the 

Angelica Brown interviews in a timely fashion, nor was any explanation provided for how the 

defense’s multiple specific requests targeted towards obtaining information related to Brown did 

not result in provision of both interviews. 

56. As a result of the delayed disclosure of both Brown interviews, the defense filed a further 

Motion regarding discovery and requested a hearing, citing ongoing concerns regarding the 

provision of discovery.  No hearing was held. 
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57. Additional specific requests made by the defense will be discussed in the prejudice piece 

of the legal argument below, as they relate to specific items that were not provided until either 

during or after trial. 

Pre-Trial Litigation 

58. Prior to trial, the defense litigated the admissibility of alternative perpetrator evidence 

with respect to Smoronk.  Specifically, the defense sought leave of the Court to introduce the 

following categories of evidence at Verrill’s trial: Smoronk’s solicitation of multiple individuals 

to kill Sullivan; Smoronk’s means and ability to hire someone to kill Sullivan and thereby 

distance himself from the job; Smoronk’s view of Sullivan as a threat to his freedom and his 

drug dealing business, thereby establishing his motivation to kill her; Smoronk’s repeatedly 

expressed desire to kill Sullivan; and Smoronk’s verbal, emotional, and physical abuse to 

Sullivan, as an unsuccessful attempt to terminate the relationship.  This Motion was granted by 

the Court. 

59. The defense filed several related motions in limine, seeking admission of statements 

Sullivan made to various people regarding her fear that Smoronk would kill her; statements 

Smoronk made to others about his hatred of Sullivan, his desire to kill her and/or end the 

relationship and his fear that she posed a threat to him due to their pending criminal charges and 

that he was therefore stuck with her.  These motions were largely granted, subject to certain 

limitations.  

60. The defense also filed a motion in limine regarding Josh Colwell.  Specifically, the 

defense sought leave to introduce evidence regarding Colwell’s role as an enforcer for 

Smoronk’s drug operation and his facilitating Smoronk’s distribution of drugs through the 

Mountain Men motorcycle club whose leadership he belonged to.  The Court permitted the 
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defense to introduce evidence about the relationship between Smoronk and Colwell as well as 

about Colwell’s role within the Mountain Men, but barred the defense from referring to Colwell 

as an enforcer. 

61. The defense also filed a motion in limine related to John “Buddy” Seymour, who died of 

a drug overdose in August 2017 and was consequently unavailable as a witness at the time of 

trial.  The defense sought admission of excited utterance statements made by Seymour to Clough 

and Steadman upon leaving the Smoronk residence on Saturday January 28 about how much 

blood he and Clough had seen as well as statements Seymour subsequently made to others about 

what he had done while inside the residence.  The Court granted the motion with respect to the 

excited utterance statements and ruled the defense could introduce statements Seymour made to 

and in front of Angelica Brown about moving bodies, cleaning up a murder scene, and trying to 

make it look like  a robbery.  

October 2019 Trial 

62. Trial was held in State v. Verrill in October 2019.  Jury selection took place between 

October 1 and October 7.   Individual voir dire began on October 3.  The State’s voir dire 

questions largely focused on emphasizing that although the State’s burden of proof was beyond a 

reasonable doubt, the State did not intend to explain, and could not explain, exactly how the 

murders occurred.  The State advised prospective jurors that they would not hear about a 

confession from Verrill nor hear from anyone who claimed to have been an eyewitness to the 

murders.  Finally, the State warned that at the end of the trial the jurors may believe that there 

was someone else involved in the murders, perhaps even someone who had put Verrill up to 

committing them, and sought assurance that had the State met its burden, the juror would still be 

willing to convict Verrill in that scenario.   
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63. The defense voir dire focused in part on assessing jurors’ attitudes towards law 

enforcement witnesses and scientific evidence.  The defense also prepared jurors to hear 

evidence of Verrill’s involvement with drugs, both using and selling, and asked them to think 

about the effect this evidence would have on them and whether they believed that Verrill’s 

involvement with drugs made it more likely that Verrill committed murder.  Finally, the defense 

discussed with prospective jurors their understanding of the burden of proof and presumption 

and innocence as well as any concerns they thought they would have about returning a not guilty 

verdict.   

64. Strafford County Superior Court heard eleven days of testimony between October 15 and 

November 1.2  The State presented its case over eight days and called a total of twenty five 

witnesses, comprised of nine civilian witnesses, eight law enforcement officers, and eight expert 

witnesses.  Dean Smoronk was on both parties’ witness lists but was not called by either side.  

The first few days of testimony featured a mix of civilian and law enforcement witnesses; the last 

six witnesses called were all experts. 

65. As indicated earlier in this Motion, the bodies of Christine Sullivan and Jenna Pellegrini 

were found on the morning of Sunday, January 29, 2017.  At Verrill’s trial, the State alleged that 

he killed the two women on the morning of Friday, January 27. 

66. The State in opening described the murders as brutal, passionate and emotional, and both 

the murders and clean-up efforts as disorganized and hyper.  The State told the jury that Sullivan 

was attacked in the kitchen and likely killed in the three-season porch off the kitchen as she tried 

 
2 The testimony on November 1 was cross-examination and re-direct examination of Scott Pelletier, a defense 

witness whose direct examination took place on October 30.  Although the mistrial had been declared on the 

afternoon of October 31, the parties and Court nevertheless decided to complete Mr. Pelletier’s testimony because of 

his serious health issues. 
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to defend herself and that Pellegrini was killed in the guest bedroom and had likely been either 

asleep or unconscious at the time she was killed. 

67. The State indicated that Sullivan and Smoronk were in an on and off again relationship 

which was mostly off and together dealt drugs.  The State’s opening identified Verrill as 

someone who worked for Smoronk and Sullivan and ran the business for them when they were 

away.  The State emphasized that Smoronk was in Florida from January 25 until the evening of 

January 28, in contrast to Verrill who the State described as the last person seen on surveillance 

video inside the Meaderboro Road residence before the system stopped recording.  The State 

further described Verrill as acting oddly and using drugs heavily throughout January 2017. 

68. The State’s opening signaled the centrality of Josh Colwell to the State’s case.  

Specifically, the State previewed a significant portion of Colwell’s anticipated testimony to the 

jury, explaining they would hear from Colwell that he and Verrill met up with Sullivan on the 

afternoon of Thursday January 26 in the parking lot of the Holy Rosary Credit Union in 

Farmington.  The State asserted that while there, Colwell met Jenna Pellegrini, who was with 

Sullivan, but that Verrill did not meet her.  The State also focused on Colwell’s alleged contact 

with Verrill late on the evening of January 26/into the early morning hours of January 27 and 

mid-morning on January 27 and explained that the jury would hear from Colwell that he was 

concerned by Verrill’s demeanor and statements.   

69. The State alleged that on Friday, as Smoronk and mutual friends tried without success to 

reach Sullivan, Verrill purchased items such as ammonia and ice melt and engaged in clean-up 

efforts at the residence.  The State advised jurors that some cleaning supplies had been found at 

the residence and others found in Verrill’s trunk.  The State portrayed Verrill as out shopping 
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with his girlfriend and brother on Saturday, while Smoronk and others grew increasingly 

concerned for Sullivan’s welfare.   

70. The State alleged that after communicating with Colwell, Smoronk sent Steve Clough to 

his residence to check on Sullivan on Saturday evening while making plans to return to New 

Hampshire.  The State described Clough and John “Buddy” Seymour going to Smoronk’s 

residence at his request on Saturday evening.  Also on Saturday evening, Verrill left dinner with 

his girlfriend and mother and sought admission to Wentworth-Douglass Hospital for substance 

abuse treatment.  Continuing its discussion about the events of Saturday evening, the State 

described Colwell picking up Smoronk in Boston but left out Seymour’s second trip to the 

Smoronk residence on Saturday evening, on which he was accompanied by Scott Pelletier and 

Matthew Granger.  The State advised the jury that police responded to the residence and the 

bodies were ultimately found after Smoronk called 911 around 3:00 a.m. on Sunday January 29.  

The State described Verrill leaving his brothers’ home on Sunday after receiving a call from the 

police that they wished to speak with him and asserted that throughout the following week until 

his arrest, Verrill “acted like someone who’d committed a life-altering act.”  The State advised 

jurors that Verrill’s prints were located on two trash bags found in the basement of the 

Meaderboro Road residence and that a hat Verrill was seen wearing was found in a trash can 

near where the bodies were located. 

71. The State warned jurors that they would hear from and about a number of individuals 

who acted out of their own interest in self-preservation with respect to their involvement in drugs 

and that this explained why several witnesses did not voluntarily contact the police nor fully 

cooperate.  However, the State emphasized that these witnesses had no interest in, and did not 

seek to, protect themselves with respect to the murder investigation.   
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72. Finally, the State cautioned the jury against what it characterized as the defense’s attempt 

to create a bogeyman and claimed the defense would invite the jury to speculate as to the 

involvement of Smoronk in the murders.  In contrast to its questioning during individual voir 

dire, the State did not attempt to implicate anyone other than Verrill in the murders. 

73. The State made extensive use at trial of an exhibit which consisted of a compilation of 

various witness’ text messages.  The exhibit included the cellphone numbers for several key 

individuals, including Smoronk, Clough, Colwell, and Verrill, and displayed text messages 

exchanged by these individuals and others, in the month of January 2017. 

74. The State sought to establish that Smoronk was in Florida from January 25 through the 

evening of January 28 through testimony from Vanessa Mango, who was in a romantic 

relationship with him at the time, and cell site location information.  Mango testified that she had 

contact with Smoronk while he was in Florida and the State presented location data regarding 

Smoronk’s cellphone’s use of Florida towers during the relevant period. 

75. The State sought to establish that the murders occurred on the morning of Friday morning 

through information obtained from Sullivan and Pellegrini’s phones.  Their telephone analyst 

identified 1:46 a.m. on Friday January 27 as the time of the last outgoing call made by Sullivan’s 

cell phone.  Their digital forensics expert testified about the last activity on Pellegrini’s phone, 

which consisted of text messages and “selfie” photographs from early Friday morning.   

76. The State sought to link Verrill to the murders and to Smoronk’s residence on Friday 

January 27 through the use of surveillance video from the residence and cell site location data 

regarding his phone from various times on Friday.  The State presented testimony from Erin 

Feeley about her observations of Verrill on the night of January 27 and from Kathy Bradstreet 

about conversations she claimed to have had with Verrill during that weekend.   
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77. The State presented evidence of Verrill’s activities during Saturday and Sunday January 

28 and 29, which included purchasing a new phone and shopping with his brother, as well as 

about Verrill leaving his brother’s home after the police called requesting to speak with him.   

The State also presented forensic evidence about Verrill’s prints found on trash bags in the 

basement of the residence and a hat found near the bodies which contained DNA from both 

Verrill and Sullivan. 

78. The State presented lengthy testimony from both Steve Clough and Josh Colwell.  Both 

testified pursuant to proffer letters and grants of immunity.   

79. Clough discussed his friendship with Sullivan and indicated he knew Smoronk as well 

and that he purchased drugs from both of them.  Clough also knew Pellegrini.  He testified that 

he had contact with Sullivan and Pellegrini late on Wednesday January 25 when he came to the 

Meaderboro Road residence to assist Sullivan in moving a grandfather clock.   

80. The bulk of Clough’s testimony concerned his contact with Smoronk on Saturday 

evening and Sunday morning, as well as his two visits to the Meaderboro Road residence during 

that same time frame.  He testified that he went to Smoronk’s residence accompanied by Nicole 

Steadman and John “Buddy” Seymour on Saturday evening in response to a telephone call he 

received from Smoronk.  Clough explained that he spoke on the phone again with Smoronk as 

well as texted with him while he was at his residence.  Upon arriving, Clough, with Seymour, 

broke in at Smoronk’s direction by using a shovel to pry open the sliding glass door between the 

three-season porch and kitchen, and both then walked through the house.  Clough observed that 

the safe in the master bedroom was open.  He claimed to have removed a small quantity of drugs 

at Smoronk’s request.  Clough testified that he observed a large blood stain on a mattress in the 

guest bedroom where Pellegrini had been staying on Wednesday night.  He testified that he did 
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not call 911 or advise Smoronk about the blood stain.  When questioned, Clough claimed that he 

did not believe it his place to call 911 and that he did not want to worry Smoronk as he believed 

he was flying back from Florida later that evening.   

81. Clough testified that he returned to Smoronk’s residence, again at Smoronk’s request, 

during the early morning hours of Sunday January 29.  He testified that Smoronk was on the 

phone with his attorney when Clough arrived and then called 911.  Finally, Clough testified 

about his contact with the police on Sunday as well as his subsequent interviews with law 

enforcement. 

82. Josh Colwell testified regarding his interactions with Verrill and Smoronk, including 

throughout the month of January 2017.  Colwell explained that Verrill introduced him to 

Smoronk when Smoronk was looking for someone to help him in collecting debts, but claimed 

he had never actually collected any debts for Smoronk (although agreed that when in Florida 

with Smoronk they had gone to see someone who owed Smoronk money, but denied doing 

anything to this person).   

83. Colwell offered that Verrill had been acting strangely during the month of January and 

described him as unreliable and often confused.  He claimed that he had been concerned about 

him and described texts he had sent to Smoronk expressing that concern.  Colwell testified about 

his involvement with drugs but claimed it was separate from his position as sergeant-at-arms 

with the Mountain Men motorcycle gang.  Colwell testified about two distinct drug operations.  

One, he asserted that he, Smoronk, Sullivan and Verrill were involved in distributing drugs and 

reviewed text messages he had sent Verrill about a calendar system he was setting up to keep 

track of these sales.  In contrast, Colwell testified about a separate cocaine operation that he said 
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involved Smoronk and Sullivan, as well as another of Colwell’s associates, but in which Verrill 

was not included.   

84. Colwell testified that he and Verrill met up with Sullivan on the afternoon of Thursday 

January 26 at the Holy Rosary Credit Union in Farmington.  Colwell described meeting 

Pellegrini in the parking lot, initially mistaking her for Sullivan when he got into Sullivan’s 

vehicle.  He maintained that he may have told Verrill that Sullivan had someone with her but that 

Verrill had not met her as he had.  Colwell testified that first he hugged Sullivan while 

simultaneously dropping money into her bag, then Verrill did.    

85. Colwell testified that Thursday night he went out with Ian Bates, a fellow motorcycle 

gang member.  He described texting with Verrill and Verrill coming to his residence after 

leaving Smoronk and Sullivan’s.  Colwell claimed that during this visit late on Thursday night 

Verrill seemed off, that he was acting aggressively and talking about Pellegrini being an 

informant.  He testified that Verrill called Smoronk with his concerns and then left, saying that 

he was headed back to Meaderboro Road to set up cellphone cameras.   

86. Colwell testified that he next saw Verrill mid-morning on Friday when Verrill returned to 

his residence.  He stated he believed that Verrill was coming from the direction of Farmington.  

He described Verrill acting weird, wearing only a t-shirt despite the cold and smelling of body 

odor.  Colwell claimed that Verrill asked for a change of pants and changed in front of him and 

that he drank a couple of shots and smoked marijuana.  Bates had spent Thursday night at 

Colwell’s house and was still there when Verrill stopped by Friday morning.  The State elicited 

testimony from Colwell that he believed that while at his house, Verrill had a conversation with 

Bates and that as a result Bates was concerned.  Ian Bates did not testify.   
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87. Colwell claimed that he told Verrill that Smoronk would be angry if Verrill had done 

anything stupid and that Verrill responded “Really?”  Colwell testified that Verrill left saying he 

had to tie up loose ends.  He explained that he and Bates later ran errands and while they were 

out drove by Smoronk’s residence to see if Verrill were there; he claimed he observed Verrill’s 

car in the driveway.   

88. Colwell testified about reaching out to Smoronk on Friday afternoon and claimed he did 

so because he was concerned that Sullivan had been hurt or killed.  Ultimately, Colwell picked 

Smoronk up in Boston late Sunday night and drove him to the Meaderboro Road residence.  He 

and Smoronk went through the residence and after observing the bloody mattress, Colwell left 

with drugs that Smoronk asked him to remove.  Colwell claimed that as he was leaving he told 

Smoronk to call 911.  

89. The defense case focused on Smoronk and Sullivan’s abusive relationship and Smoronk’s 

motive to eliminate Sullivan, both as a threat to his freedom due to their pending charges and as 

a partner in the drug operation.  The defense in opening countered the State’s description of 

Verrill as integral to the drug operation by advising the jury that Verrill was simply one among 

several distributors and that it was the developing relationship between Smoronk and Colwell 

that Smoronk viewed as the way to advance the drug business while simultaneously removing 

Sullivan, despite her role as primary manager of the New Hampshire aspect of the business.  In 

contrast to the growing relationship between Smoronk and Colwell, the defense pointed out that 

Smoronk was becoming frustrated with Verrill, complaining about him to Colwell.  The defense 

cited Colwell’s repeated trips to Smoronk’s house on the evening of Tuesday January 24 and into 

the early morning hours the following day (due to Smoronk’s stated desire to see him before 

leaving for Florida) and the surveillance footage which seemed to show Smoronk pointing out 
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one of the cameras to Colwell on his visit, as well as Colwell’s removal of a different camera late 

on Saturday January 28 at Smoronk’s direction as evidence of this growing relationship, one that 

did not involve Verrill.  Texts Colwell and Smoronk exchanged revealed their development of a 

code to communicate about the drug business and Smoronk’s frustration with Verrill and 

dissatisfaction with Sullivan. 

90. With respect to Verrill’s activities on Thursday January 26 into Friday January 27, the 

defense pointed to the Alexa recordings made during the early morning hours of Friday in the 

residence, which reflected Sullivan and Verrill joking and making song requests.  The defense 

emphasized that although the jury would hear of Verrill’s prints on trash bags, they would also 

hear that the analysts were unable to say how or when the prints got there.  The defense also 

highlighted lab findings not included by the State in its opening, such as male blood on the 

kitchen ceiling from someone other than Verrill and male DNA that was not Verrill’s on one of 

Sullivan’s rings, believed to have been broken as she struggled with her killer, and underneath 

both victims’ fingernails. 

91. Similar to its opening, the defense cross-examination of the State’s witnesses and defense 

presentation often focused on Smoronk and Colwell as well.  The defense elicited testimony 

from Vanessa Mango and Jenna Guevara that after Smoronk returned to New Hampshire early 

on Sunday January 29 but before he had called the police, had texted them about a double 

homicide (despite his claim that he never found the bodies) and spoke on the phone at length for 

over thirty minutes before contacting 911.   

92. The defense demonstrated to the jury that Smoronk repeatedly pointed the finger at 

Verrill during his contact with the police.  In addition to blaming Verrill during his multiple 

lengthy interviews with law enforcement, Smoronk also spoke at length about his frustrations 
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regarding his relationship with Sullivan, including his belief that he was stuck with her out of 

fear that she would retaliate against him in their pending criminal case in South Carolina if he 

ended the relationship.  Smoronk falsely claimed that the surveillance cameras at the house did 

not work when asked about them by the first officers who responded.   

93. Cross-examination of Clough focused on the number of times he was questioned by law 

enforcement and emphasized that the police searched his house and his person, including taking 

his fingerprints and a DNA sample.  Clough insisted that despite this attention from law 

enforcement, he had nothing to be nervous about as he knew he had not committed the murders.  

Clough admitted that he had brought flashlights, knives, and a gun with him when he went to 

Smoronk’s residence on the evening of Saturday January 28.  He maintained he did not see blood 

on the shovel he and Seymour used to break in.  Clough agreed that he was surprised that 

Smoronk called him that Saturday, as the two of them were not close.  Finally, Clough spoke 

about the volatile relationship between Smoronk and Sullivan, including Smoronk’s physical 

abuse of her, and Sullivan’s repeated statements that were she to be killed, it would be Smoronk 

who was responsible. 

94. Cross-examination of Colwell focused on his role within the Mountain Men motorcycle 

club, including his reluctance to speak with law enforcement in this case until he received 

assurances that he would not be questioned about the club.  The defense examined with Colwell 

his growing ties with Smoronk, such as Smoronk’s attendance at a party held at the Mountain 

Men clubhouse in January 2017 and Colwell’s two trips to Florida, where he stayed with 

Smoronk at his Cape Coral residence.  Cross also included review of Colwell and Smoronk’s text 

message exchanges regarding drug operations, including the cocaine plan from which Verrill 

was excluded, a deal totaling $24,000, as well as Smoronk’s complaints about Sullivan.  Colwell 
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testified that he, Smoronk, and Sullivan counted money at the Meaderboro Road residence late 

on Tuesday January 24, before Smoronk left for Florida.  He admitted that he removed a 

significant quantity of drugs - approximately one ounce of cocaine, two pounds of 

methamphetamine, and one hundred pills - from the residence at Smoronk’s request before 

Smoronk called 911 on the morning of Sunday January 29 –– and that he continued to engage in 

drug sales with Smoronk for months after the murders.   

95. Cross-examination of the officers responsible for evidence processing and the State Lab 

analysts largely focused on items the State did not highlight.  The defense elicited testimony 

regarding the reddish-brown staining on the kitchen ceiling, which was determined to be blood 

and contained male DNA which was not Verrill’s.  The defense also elicited testimony regarding 

Sullivan’s rings and the victims’ fingernail clippings, including that the State Lab did not 

conduct Y-STR testing, the type of testing needed to find male DNA on items which also 

contained large amounts of female DNA, and that as a result these items were sent to an outside 

lab for testing. 

96. The defense called nine witnesses before the mistrial was declared.  The defense 

witnesses were a mix of individuals who were friends with Sullivan and/or Smoronk and had 

knowledge about the tumultuous relationship between them and individuals who either were at 

the Meaderboro Road residence on Saturday January 28 or had contact with people who were.   

97. Friends of Sullivan testified that she was increasingly anxious, emotional and fearful 

throughout 2016 and into 2017.  They indicated that in communications in January 2017, 

Sullivan had said that she was leaving Smoronk.  Jenna Guevara was called by the defense and 

characterized the relationship between Sullivan and Smoronk as toxic.  Guevara testified about 

abusive text messages Smoronk had sent Sullivan as well as those he had sent to Guevara with 
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complaints and threats regarding Sullivan.  Guevara testified that she had met Verrill when he 

came to Florida and discussed him playing with her autistic son.  Finally, Guevara described 

Sullivan as like a mother to Verrill and characterized Verrill’s relationship with Sullivan and 

Smoronk as like a child caught in the middle between two divorced parents.    

98. Dan Wall testified that he had known Smoronk for over fifteen years and had become 

friendly with Sullivan as a result of her relationship with Smoronk.  Wall testified as to his 

knowledge of their drug operation, which he explained included crystal meth, steroids, and 

cocaine.  He testified that he was aware of them having drugs shipped to them in the mail, 

including two kilograms of cocaine on one occasion, watching Smoronk conduct sales, and 

observing cash in the residence, once in the amount of $75,000.  Finally, he testified that around 

the time of the murders, Smoronk had told him that he had a new drug connection, who he said 

was named Josh.  Wall also testified as to his observations and knowledge of the relationship 

between Smoronk and Sullivan and Smoronk’s abuse of Sullivan.  Finally, Wall testified about 

his interactions with Smoronk after the murders.  Wall saw Smoronk on Tuesday January 31 and 

described Smoronk’s demeanor on that date as calm and laidback.  He testified that Smoronk 

told him that he did not have to worry about the criminal charges anymore because Sullivan was 

gone.  He was also in contact with Smoronk throughout the month of February and explained 

that Smoronk seemed normal and was seeing someone else as well as trying to retrieve items he 

believed had been stolen from him. 

99. The defense called Nicole Steadman, who accompanied Clough and Seymour to 

Smoronk’s residence on the evening of Saturday January 28.  Steadman described Clough as 

frantic before getting there, explaining that she insisted on replacing him as driver because he 

was fiddling through his backpack and pulled out his gun on the way.  She explained that once 
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they arrived, she waited in the car for approximately fifteen to twenty minutes when Clough and 

Seymour went inside and that she then grew irritated and called Clough repeatedly without a 

response.  She then when into the house and observed Clough in the kitchen on his cellphone.  

She told them to hurry up and returned to the car, but it took another approximately fifteen to 

twenty minutes for them to leave the house.  She described Clough and Seymour as frazzled, 

white, and looking like they’d seen a ghost when they got back to the car and said Clough threw 

up.  She recounted hearing Seymour make a comment about he and Clough having seen a lot of 

blood.  Steadman explained that later that night she and Clough wen to Walmart and Clough got 

new cellphones.  Finally, Steadman indicated that she drove Clough back to the Meaderboro 

Road residence in the early morning hours of Sunday January 29 and they were met by Smoronk, 

who told them he was calling in a double homicide to the police.   

100. The final witness the defense was able to call before the mistrial was Scott Pelletier.  

Pelletier was close friends with Sullivan and was friends with Pellegrini.  Pelletier knew of 

Smoronk and knew Clough, including that Clough was afraid of Smoronk.  Pelletier went to the 

Meaderboro residence late on Saturday January 28 with Seymour and Matt Granger.  Pelletier 

testified that he was not close with Seymour but that Seymour had called him out of the blue that 

night and asked for a ride.  He described Seymour as acting weird and saying repeatedly to he 

and Granger that they had done it; when they questioned him, Seymour said that Sullivan and 

Pellegrini were missing.  As a result, Pelletier testified that the three of them went to the 

Meaderboro residence, although Granger stayed outside.  Pelletier explained that he and 

Seymour first went into the tool room off the basement, which was open, where Seymour told 

him that the box where Pelletier knew drugs to have been kept was empty.  They proceeded 

upstairs and Pelletier saw the bloody mattress.  He described returning to the kitchen after that 
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and then seeing Seymour enter the porch from the deck by the hot tub.  Pelletier explained that 

he had planned to go down to the basement but Seymour left the house and so he followed as he 

did not want to go down by himself.  He described returning to the car and Granger turning gray 

and seeming stunned, as he indicated that he had seen someone in the basement.   

101. Pelletier also spoke about his knowledge of Smoronk and Sullivan’s drug business.  He 

described regularly seeing large quantities of drugs at the residence, such as two to three 

kilograms of cocaine and three to five pounds of methamphetamine.  He explained that drugs 

were typically stored in the box in the tool room and safe in the master bedroom.  He also 

testified that he had seen between $5000 and $30,000 cash at the residence.  Finally, Pelletier 

testified about Smoronk and Sullivan’s relationship and like other witnesses, characterized the 

relationship as rocky.  

Mid-trial disclosures and first motion to dismiss 

102. The events that occurred during trial which ultimately led to the mistrial declaration were 

set in motion on October 19.  On that Saturday, a gentleman named Patrick Cote sent an email to 

Katherine Cooper, executive secretary of the New Hampshire Association of Criminal Defense 

Attorneys.  Cote asked for Cooper’s assistance in reaching Verrill’s counsel, indicating he 

possessed relevant information about Clough. 

103. Cooper forwarded the email to Verrill’s counsel who requested that their investigator, 

Claire Adams, make contact with Cote.  Adams did so and Patrick Cote explained that his 

daughter Monique, who had previously dated Clough and shared a daughter with him, also had 

relevant information about Clough.  Adams subsequently interviewed Monique Cote and Cote 

then emailed Adams.  Adams sent those emails to defense counsel on the morning of October 23, 
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before court began.  Counsel reviewed the emails and realized that Cote had forwarded to Adams 

emails that she had exchanged with Trooper McAulay during the investigation of this case.   

104. Counsel made the State and Court aware of the situation before trial resumed that 

morning.  The defense expressed concern that they had not received any discovery regarding 

Monique Cote or any information she may have provided.  Prior to receipt of the emails from 

Cote, the defense was wholly unaware of her being interviewed in connection with the 

investigation.  Finally, the defense observed that they had specifically requested all emails and 

text messages that investigators had exchanged with witnesses yet had not previously been 

provided with these emails. 

105. The State indicated its intention to contact McAulay and request that he review his 

computer to provide the State and defense any emails he had exchanged with Cote.  Trial 

testimony continued throughout the day. 

106. At the end of the day, the State asked to address the Court.  At this time, Atty. Hinckley 

indicated that the Attorney General’s Office had learned that the material McAulay had withheld 

consisted of far more than just emails with Monique Cote.  Ultimately, the defense received five 

recorded interviews of which it had previously been unaware, with Monique Cote, Chris Cortez, 

Jessica Rodrigue, Alan Johnson, and Erin Feeley, totaling approximately four hours.  Like Cote, 

Cortez and Rodrigue were completely unknown to the defense.  The defense was aware of Alan 

Johnson but had not previously received any indication that he had been interviewed by law 

enforcement.  Prior to trial, the defense had been aware of a phone interview conducted by a 

member of Major Crimes with Feeley.  As recounted above, Feeley was called by the State at 

Verrill’s trial; at the time her second, lengthier recorded interview was revealed, she had already 

testified.   
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107. The State also provided a number of emails that Monique Cote and McAulay exchanged 

in March, April and August 2017 as well as September 2018.  All of these emails related to 

Clough, Smoronk, or Sullivan.  Many of them included Cote forwarding to McAulay screenshots 

of exchanges she and Clough had had via text message.  Cote attached to an email she sent in 

April 2017 a court order from the custody case she was involved in with Clough that referenced 

Clough’s numerous acts in defiance of the court’s orders and attempts to evade law enforcement 

and prevent Cote from having contact with their child. The September 2018 emails included 

screenshots of Cote’s text messaging with Chris Cortez and prompted the State Police to 

interview Cortez, who in turn provided information about statements Josh Colwell made to him 

regarding the homicides and Smoronk’s involvement.   

108. On October 24, the State also disclosed approximately 100 pages of emails Scott 

Goodyear sent to McAulay in April and May of 2017.  The State Police conducted an interview 

of Goodyear in Florida in March 2017, which the defense was provided in discovery; however, 

the defense had no information prior to trial regarding McAulay’s communications with 

Goodyear after his interview.  

109. Defense counsel spent the evening of October 23 into the morning of October 24 

reviewing the newly disclosed information.  The defense filed a Motion to Dismiss and requested 

an evidentiary hearing on the motion for the afternoon of October 24.  Just prior to the hearing, 

the defense learned for the first time that as part of the investigation in this case, the State Police 

had arranged for a polygraph interview of Michael Ditroia.    

110. Strong and McAulay testified about the items not turned over (those that had then been 

discovered) and the investigation on the afternoon of October 24 and the Court heard argument 

on the defense motion on the morning of October 25.  The State argued that the discovery 
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violations were not a product of bad faith nor willful or intentional.  They disputed that the 

undisclosed material was material and exculpatory or that there had been a pattern of 

misconduct.  The State emphasized that the case was unique in the scope and volume of 

discovery and that the undisclosed material was a fraction of the total.  In contrast to Atty. 

Ward’s statement at the December 2017 status hearing that he was in weekly if not daily 

communication with Strong and the State’s representations in pre-trial litigation that it was on 

top of discovery, the State now accused Strong of sloth and criticized him for failing to properly 

supervise the investigation.  The State also declared it “noteworthy” that Strong was no longer a 

lead investigator.  (Depositions later made clear that Strong was no longer a lead investigator 

because he had received a promotion and was now the sergeant in charge of the Special 

Investigations Unit.)   

111. The State insisted that the failure to provide this material was not the result of anything 

systematic and assured the Court that during the previous two days both the State Police and the 

Attorney General’s Office had taken every step possible to ensure that all discovery had now 

been provided for the defense.   

112. Trial testimony continued on the afternoon of October 25 and throughout the day October 

28, with the Court denying the defense motion on the record at the close of testimony on October 

28.  Trial continued for the next two days. 

Mistrial decision 

113. After testimony ended for the day on October 30, the State approached the defense 

counsel to alert them additional undisclosed evidence had been located, specifically what was 

characterized as a polygraph interview of Steven Clough.  The Attorney General’s Office also 

advised defense counsel that McAulay had been found to be in possession of a cellphone 
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extraction of a phone belonging to Tanner Crowley and that video recordings from the Holy 

Rosary Credit Union (where Colwell testified he and Verrill met up with Sullivan and Pellegrini 

on the afternoon of January 26) had also been located.  They indicated that a copy of the Clough 

polygraph was then en route to the courthouse and that the State Police had been instructed to 

deliver the other materials to defense counsel first thing the next morning.  When counsel 

questioned how and when the State Police had had access to Crowley’s phone, given that no 

interview of Crowley or information regarding contact between the police and Crowley was 

included in pre-trial discovery, the Attorney General’s Office indicated that they were seeking to 

determine that.  (The explanation provided at the time was that McAulay accompanied the DEA 

to the Florida PD investigating Crowley’s murder; the DEA sought to download the phone in the 

custody of that PD and McAulay provided them use of his equipment).    

114. Defense counsel endeavored to watch the three hour recording of Clough’s pre-polygraph 

interview on the evening of October 30 and attempted to determine how they could make use of 

the information contained therein given that Clough had already testified.   

115. On the morning of October 31, in addition to the single cellphone extraction and 

surveillance footage counsel were expecting, a member of Major Crimes dropped off a total of 

five cellphone extractions (which initially caused counsel confusion as the discs were labelled 

“Clough”) and a disc containing a recorded telephone call placed by Smoronk to Christine 

Sullivan’s brother Jeff dated April 26, 2018.  The disc of the call included no information 

regarding how it was recorded or how it came into the possession of law enforcement.  There 

were eight discs of Credit Union surveillance footage. 

116. Throughout the morning, defense counsel attempted to review the material on the newly 

received discs as well as consult with other attorneys in their office regarding Verrill’s options 
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and communicate with the Attorney General’s Office.  Counsel recall multiple communications 

with the State.  First, the parties agreed that it was appropriate to notify the court and request a 

status hearing that afternoon regarding the additional discovery violations.  Defense counsel also 

informed the Attorney General’s Office that materials in addition to those they’d been told to 

expect had been delivered, although counsel had not yet been able to determine the content on all 

of the discs.  The prosecutors indicated that they were unaware of what the defense had been 

provided, as they had instructed State Police to deliver the materials to the defense and were 

themselves going to State Police headquarters to review the materials. 

117. As the morning progressed, one of the options defense counsel began discussing with 

colleagues was requesting a mistrial.  Counsel had started thinking about the prospect of a 

mistrial the previous evening when reviewing the lengthy Clough recording; the newly disclosed 

material heightened their concern as to the difficult of proceeding with trial at this point.  They 

reached out to the Attorney General’s Office to determine what position the State would take 

should the defense request a mistrial.  Attorney Ward called defense counsel and indicated that 

their office was authorized to agree to a mistrial without prejudice.  Defense counsel explained 

that they had not yet made a determination whether to seek a mistrial, but that in any event they 

would not be conceding that if they did it should be without prejudice; rather, the defense 

anticipated taking the position that the issue of prejudice be determined at a later date by the 

Court after further litigation (and sufficient opportunity for the defense to review the additional 

materials).   

118. As defense counsel continued to review the new material and engage in legal research 

and consultation with colleagues, the prosecutors called with further news.  Attys. Ward and 

Hinckley indicated that they had arrived at headquarters and seen materials that they had not 

046



 45 

previously seen and did not believe had been provided in discovery.  They indicated that they 

had not yet reviewed the material but that it included cell phone records and that although they 

recognized some of the numbers from the cellphone chart that had been utilized during the trial, 

there were others that they did not recognize.  They made reference to the material they viewed 

being related to the drug investigation, which they indicated they had just learned the State 

Police had kept separate and not provided.  When defense counsel asked for some indication as 

to how much material the State believed had not been disclosed, Atty. Ward indicated that it was 

significant.    

119. As a result of this phone call, and more specifically the State’s observation that not only 

was there more discovery that had not been provided, but that that material was significant and 

involved the drug investigation, defense counsel determined that they had no choice but to 

request a mistrial.  Defense counsel had made numerous attempts before trial to obtain 

information related to the investigation into Smoronk and Sullivan’s drug business.  Information 

was sought not just via the Attorney General’s Office and motions filed in this case, but also via 

multiple letters to the U.S. Attorney’s Office and DEA counsel.  All such attempts failed to 

produce any results, despite the obvious centrality of the drug operation to both the defense and 

State cases as presented at trial. 

120. Verrill reluctantly agreed to counsel’s advice regarding requesting a mistrial, despite 

having then been held for over two and a half years pretrial, based on counsel’s advice that the 

drug evidence, both apart from and in addition to the other late disclosed material, was too 

important to ignore.   

121. The parties appeared in Court on the afternoon of October 31, for first a bench conference 

and then a hearing in open court.  The defense requested a mistrial and the State assented to the 
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defense’s request.  The defense specifically noted that the State had represented that the material 

viewed by the prosecutors at headquarters that morning was related to the drug investigation.  

The State did not dispute that characterization and Atty. Hinckley referred to viewing a 

“multitude of materials” some of which he and Atty. Ward had not previously seen and at least 

some of which had not been provided to the defense, noting that the prosecutors had not yet 

reviewed the material at length. 

122. The State advised the Court that a discovery audit would begin the following day, which 

would consist of one of the prosecutors being present at headquarters and reviewing all materials 

in the possession of the State Police Major Crimes Unit.  The attorneys would determine whether 

the material was duplicative of what was provided in discovery and if not set it aside for 

production to the defense.  The Attorney General’s Office assured the Court that this process 

would continue until all items had been accounted for.  The Court scheduled a status hearing for 

November 14. 

Post-trial disclosures 

123. Throughout the next two weeks, new material continued to be produced to the defense.  

This material will be detailed below.  At the November 14 status hearing, the State explained that 

the prosecutors had met individually with each investigator involved in the case and reviewed 

their materials with them to ensure that all had been provided.   They advised the Court that the 

audit process had been completed and that the defense had been provided all additional material 

they had located.   

124. Finally, the State for the first time informed the Court and defense about a New 

Hampshire State Police trooper, Tpr. Vincente, who was “embedded” with the DEA and 

travelled with members of the DEA and the Major Crimes Unit to Florida and interviewed two 
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witnesses associated with this case, Tanner Crowley and Dominic Mango.  Crowley has been 

referenced previously in this motion; he was an associate of Smoronk’s reportedly involved in 

his drug business and known to do work on computers and other electronic devices for Smoronk.  

Dominic Mango was friends with Crowley and the son of Smoronk’s Florida girlfriend.  Both 

Crowley and Dominic Mango allegedly spent time with Smoronk in Florida between January 25 

and January 28.  The State advised that Vincente was considered a DEA employee and that they 

were therefore required to seek the materials related to those interviews from the U.S. Attorney’s 

Office; they advised they hoped to have an answer on them by early the next week.  Notably, as 

of the filing of this Motion more than six months later, the defense has yet to receive any further 

information about either interview.  Each time the defense has asked about the interviews, the 

State has advised that they are still awaiting a response from the U.S. Attorney’s Office. 

125. At the November status hearing, the defense advised the Court that of primary concern 

was the drug investigation, because they still had not received material related to that 

investigation and neither the State’s pleading nor the representations it made at the hearing 

indicated that any audit had been conducted of the Narcotics Investigation Unit.  This was 

particularly noteworthy given that it was the drug investigation that prompted the mistrial.   

126. In response, the State for the first time disputed the defense’s characterization of what 

had occurred on the morning of October 31.  Atty. Ward responded that he did not recall 

referring to the drug investigation when speaking with defense counsel; he stated that he did 

recall the State Police telling him and Atty. Hinckley that they believed there was DEA material 

in the possession of the State Police that they had not provided to the Attorney General’s Office.  

Subsequently, the prosecutors had reviewed the material and determined that it had been 
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provided.  Atty. Ward cited panic and confusion as responsible for the State’s representations to 

the defense on October 31 regarding significant additional discovery that had not been provided. 

127. The defense requested, and the Court ordered, that the State conduct an audit of the State 

Police Narcotics Investigation Unit similar to what had been done with the Major Crimes Unit. 

128. The evidence disclosed on or after October 23 and as a result of the post-trial discovery 

audit totals 39 discs and 511 pages.   

129. The discs consist of the following: 

• The five previously undisclosed recorded interviews found in McAulay’s possession; 

• The recorded call between Dean Smoronk and Jeff Sullivan;  

• Recording of the polygraph of Michael Ditroia conducted on August 25, 2017 (as 

explained above the defense was unaware prior to its disclosure that any such polygraph 

had taken place); 

• Recording of the pre-polygraph interview of Stephen Clough conducted on August 30, 

2017 (the defense was unaware of the existence of this interview prior to its disclosure); 

• Two discs containing a total of one hundred and fifty seven jail calls of Dean Smoronk 

(the majority of which had not previously been provided to the defense);  

• One disc of nineteen jail calls of Dusty Cousens (the defense had not previously received 

anything indicating that jail calls of Cousens had been obtained by investigators); 

• One disc of fifty two calls of Robert O’Neill (like Cousens, the defense had no prior 

knowledge of investigators obtaining O’Neill jail calls);  

• One disc containing one hundred and seventy two jail calls of Verrill, spanning a one 

year timeframe (four months of which had been previously undisclosed); 

• A previously undisclosed recorded interview of Jenna Guevara conducted by Sgt. Strong 

over the telephone on March 19, 2017; 

• A recorded audio interview of a previously unknown witness Suzi Caldwell (conducted 

by telephone by Sgt. Embrey of the Farmington PD on an unknown date);  

• A recorded interview of Faith Brown conducted by John Daly of the DEA and Tpr. 

Wardner of the NH State Police Major Crimes Unit on July 19, 2017 (the defense had 

heard of Faith Brown as an associate of Smoronk; however, prior to disclosure did not 

know that she had been interviewed by law enforcement in connection with this 

investigation); 

• Three video recordings of interviews the defense had prior to trial received audio 

recordings of, two with a confidential informant and one with Stephen Clough; 

• Eight discs of surveillance footage from the Holy Rosary Credit Union in Farmington 

recorded on Thursday January 26; 

• Five discs consisting of cellphone extractions of phones associated with Tanner Crowley; 

• Disc containing emails exchanged between Monique Cote and McAulay; 
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• Disc containing emails exchanged between Scott Goodyear and McAulay; 

• Disc containing email sent by someone referenced as “John the Mover”, found in 

McAulay’s inbox; 

• Three discs containing Strong’s previously undisclosed contact with witnesses, two 

containing text messages and one containing emails (more specifics of which are detailed 

below) 

• One disc consisting of material obtained via an extraction performed of Sgt. Koehler’s 

cellphone, consisting of texts with witnesses and multiple Quicktime movie files, of 

Verrill and his residence; 

 

130. The 511 pages of new discovery consists of the following: 

• Transcripts including: 

o 32 page Jessica Rodrigue interview conducted September 21, 2017 by McAulay 

and Jack Daly of the DEA (a previously undisclosed witness);  

o 8 page Suzi Caldwell interview (a previously undisclosed witness); 

o 21 page recorded phone call between Smoronk and Jeff Sullivan;  

o 98 page transcript Clough pre-polygraph interview; 

o 231 page Ditroia polygraph; 

o 157 page Faith Brown interview; 

o 156 pages of transcripts and errata sheets for some of the post-mistrial depositions 

conducted by the defense of members of the State Police; 

 

• 28 pages of material, including pre-test and scoring sheets, related to Ditroia’s polygraph 

and Clough’s pre-polygraph meeting; 

 

• 107 pages of police reports including 

o Four reports of McAulay, including one regarding the Monique Cote interview 

the defense did not receive until mid-trial; 

o A four page report regarding the Faith Brown interview which the defense was 

unaware of until after trial; 

o A four page report regarding a federal proffer with Alex Tsiros, attended by 

NHSP Sgt. Huse conducted in March 2019 but not disclosed to the defense until 

December 2019 (Tsiros provided information about Clough and Ditroia, including 

regarding Clough’s involvement with Smoronk and the homicides); 

o A 14 page report regarding Smoronk’s arrest in December 2018 on federal drug 

charges; 

o 17 pages, consisting of both an intel and a police report, regarding Sgt. Hall’s 

arrest of James Morin in April 2017 during which Morin provided information 

about Josh Colwell’s involvement in drug sales and statements made by Colwell 

about the homicides, including an admission that he and Smoronk had seen the 

bodies (information Hall testified he had provided to Strong shortly after 

receiving it) (the existence of James Morin as a potential witness, the content of 

his statements, and the these materials were all wholly unknown to the defense 

prior to trial); 

051



 50 

o 9 pages from Tpr. Elsemiller regarding her post-mistrial search of Strong’s 

computer and cellphones for emails and texts exchanged with witnesses 

 

• 26 pages of handwritten notes including  

o 3 pages related to the Ditroia polygraph and Clough pre-polygraph interviews; 

o 2 pages related to the Faith Brown interview; 

o 1 page related to a June 2017 interview of Jonathan Millman, of which the 

defense was unaware until after the mistrial; 

o 1 page related to information provided by John Plaisted, of which the defense was 

unaware until after the mistrial; 

o 5 pages of notes authored by Strong, which include references to both Monique 

Cote and Jonathan Millman; 

o 1 page list of various phone numbers attributed to Smoronk, found in Strong’s 

possession; 

 

• Various records including 

o 32 pages of housing records for the Carroll County House of Corrections 

concerning Verrill and Connor McGlone, an inmate interviewed in August 2017 

who claimed Verrill made statements to him about his case (found in McAulay’s 

possession); 

o 30 pages of records regarding a storage unit rented by Clough (found in Strong’s 

possession);  

o 54 pages of Cape Coral Florida PD records regarding Smoronk (found in Strong’s 

possession);  

o 6 pages of cellphone records for Peter Mathieu, referenced in discovery as 

Smoronk’s friend and lawyer (found in the possession of either McAulay or 

Strong); 

o 6 page “DEA Frequency Report” for a phone number belonging to Guevara 

(found in McAulay’s possession);  

o 5 page chart containing text messages exchanged between Verrill and Jonathan 

Millman (found in McAulay’s possession); 

 

• 22 pages consisting of the MCU Casebook Tables of Contents; 

 

• 14 pages consisting of Strong’s spreadsheets, the “system” he testified using to keep track 

of material in the case;  

 

• 54 pages of material in the possession of Sgt. Koehler, including emails he exchanged 

with Sullivan’s brother, sister-in-law, and criminal defense attorney in South Carolina; 

emails he exchanged with the South Carolina prosecutor and paperwork that prosecutor 

provided him; and emails he exchanged with the Connecticut State Police about 

motorcycle clubs in general, as well as material retrieved online regarding Colwell and 

Ian Bates; 
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• A cellphone consent search form signed by Dusty Cousens in February 2017 (the defense 

was previously aware that Cousens had been interviewed, but not that police had sought 

to search her phone; in addition to learning this information after the mistrial, the defense 

was also told that no search was conducted because the phone had been wiped). 

 

131. The defense requested, and the Court authorized, depositions of multiple personnel 

associated with the State Police in connection with the failure to provide complete and timely 

discovery in this case.  because of the length of the investigation, the fact that interviews were 

conducted in multiple states and his personal involvement in so many witness interviews.  

132. Strong further testified that when the discovery audit was being conducted after the 

mistrial, his role was limited to providing all materials in his possession related to the case to the 

other investigators conducting the audit.  He testified that he was not asked how or why specific 

items were not turned over, and that even as of the date of his deposition, in late April 2020, he 

had not been given a list of items that the defense did not receive until after the mistrial.   

133. As detailed above, the amount of discovery not turned over until during and after the trial 

is significant.  However, beyond just the scope of the undisclosed materials is the particular 

relevance of specific items to the alternative perpetrator defense that the State was well aware the 

defense would be pursuing.  Other items related directly to the defense theme that many more 

people had knowledge of and/or involvement in the murders and/or the clean-up than the State 

presented to the jury.  These items will be reviewed below in the prejudice section of the legal 

argument that follows.   

Legal Argument 

Overview 

134. “There has been a clear discovery violation… and we don’t dispute that.” (Attorney 

Hinckley, Trial transcript, Day 8, p. 39 lines 22-23).  The issue before this Court, therefore, is not 
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whether a discovery violation occurred, but rather, what kind of violation or violations occurred, 

and the attendant sanction.  The conduct displayed by the State before and during trial amounted 

to an unjustifiable disregard of its constitutional discovery obligations. The State willfully 

disregarded its discovery obligations as set forth in Brady etc. and the court rules before the trial 

started.  As a result of the State’s misconduct, violations to two of Verrill’s constitutional rights, 

Double Jeopardy and Due Process and Double Jeopardy, occurred.  The State’s failure to address 

the discovery problems and the representations the State made on October 31 goaded the defense 

into asking for a mistrial and resulted in prejudice that cannot simply be fixed by a re-trial. The 

only proper remedy to address these violations is dismissal of the charges against Mr. Verrill. 

Double Jeopardy 

135. The defense moves for dismissal with prejudice based upon the double jeopardy 

protections of the Fifth Amendment to the U.S. Constitution and Part I, Article 16 of the N.H. 

Constitution.  The U.S. Supreme Court has explained that the Double Jeopardy Clause provides a 

defendant with the “valued right to have his trial completed by a particular tribunal.” Oregon v. 

Kennedy, 456 U.S. 667, 671-672 (1982) (internal quotation and citation omitted).  The Court has 

recognized a narrow exception to the general rule that a defendant who elects a mistrial cannot 

subsequently argue that double jeopardy bars his retrial. Id. at 673.  The exception applies when 

the State has acted “in order to goad the defendant into requesting a mistrial … so as to afford 

the prosecution a more favorable opportunity to convict the defendant.” Id. at 673-674 (internal 

quotations and citations omitted). 

136. The New Hampshire Supreme Court has found the state constitutional guarantee against 

double jeopardy to be identical to that of the federal Constitution and has expressly adopted the 

054



 53 

exception created by the U.S. Supreme Court in Oregon v. Kennedy as the standard that applies 

under the state constitution. State v. Duhamel, 128 N.H. 199, 202 (1986).  The Court further 

delineated the standard in State v. Montella, 135 N.H. 698 (1986), explaining that retrial is not 

barred “unless the defendant, by conduct and design of the State, has been painted into a corner 

so as to require a successful motion for mistrial as the only reasonable means of extrication to 

avoid becoming a victim of unlawful trial tactics or inadmissible evidence.” Id. at 700 (emphasis 

added).  

137. In this matter, Verrill alleges that several of the State’s actions combined to provoke him 

into requesting a mistrial.  The State engaged in a pattern of deliberate disregard for its 

constitutional obligations with respect to the provision of discovery.  Defense requests for 

specific items, especially with respect to the drug investigation, were often met with obfuscation 

or denials that the information existed.  The defense received significant exculpatory discovery – 

five interviews, numerous emails, and the Ditroia polygraph – during trial, after six full days of 

witness testimony.  The trial was briefly halted for a day and a half but then continued unabated 

as the defense attempted to recover.  When the Clough pre-polygraph interview and Holy Rosary 

Credit Union video footage were finally provided a week later, trial was nearly complete; the 

State had rested and the defense had only a couple more witnesses to call.  Upon receipt of this 

material, Verrill and counsel were still determined to persevere and figure out a way to 

incorporate the new material as best they could.   

138. However, upon the State’s representation that a significant amount of additional material 

had been located that had not been disclosed – particularly the representation that this material 

was related to the drug investigation – the defense decided it had no choice but to request a 

mistrial.  This decision was made based primarily upon the number of requests made pretrial for 
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the drug investigation, none of which resulted in production of the evidence, the centrality of 

drugs to the homicide case, and the defense belief that the undisclosed material was almost 

certainly relevant and highly exculpatory.  Having been told that what they had been requesting 

for all these months existed and was capable of being utilized in Verrill’s defense, there was no 

choice but to move for mistrial.  

139. The defense filed motions for the drug investigation and specifically requested material 

from both the state and federal agencies that had investigated Smoronk and Sullivan’s drug 

operation.  The State advised the defense before trial that it did not object to providing 

information in the possession of NIU and claimed that all reports had been provided by the NIU 

to Major Crimes.  However, the State knew when making these representations that NIU had no 

reports to provide, as from the outset it was determined that the DEA, not the NIU, would handle 

the drug investigation.  When the defense requested DEA material, the State claimed it had no 

greater ability to obtain the information than did the defense, despite federal regulations 

expressly authorizing the DEA to share information with state and local prosecutors and contrary 

to what had in fact happened throughout this case – namely, communication between the federal 

agents and state investigators in which the investigators were provided information by the federal 

agents and about the federal investigation that was not memorialized in the homicide case or 

shared with the defense.  The defense made multiple attempts to obtain information related to the 

DEA investigation directly from the U.S. Attorney’s Office but was unsuccessful and this Court 

denied the exculpatory evidence motion the defense filed shortly before trial in a final effort to 

obtain the material.   

140. It is against this backdrop that the representations the State made on the morning of 

October 31 must be viewed.  The Attorney General’s Office advised defense counsel that there 
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was a “significant” amount of undisclosed discovery – in addition to all of the other additional 

discovery the defense had already received during the trial.  However, beyond characterizing the 

volume of the still-undisclosed discovery as “significant,” the State also specifically referred to it 

as drug investigation.  In subsequent status hearings, the State then retreated from this 

description and blamed its initial response on panic and confusion.   

141. There are two possible interpretations of what occurred on October 31, either of which 

supports the defense’s conclusion that the State in making these representations acted with the 

intent to provoke the defense into requesting a mistrial.  One interpretation is that members of 

the Attorney General’s Office made no effort to review the material they were shown or 

determine the content of that material.  It seems evident that had they done so they would have 

realized it was material that had already been provided.  The deliberate choice not to do so, in 

order to be able to make the representation that a significant amount of discovery remained 

undisclosed, was conduct intended to provoke the defense into requesting a mistrial.  The other 

interpretation is that the State was acting in bad faith when it represented that the material that 

remained outstanding was related to the drug investigation, as the State was well aware that piece 

of the investigation had been handled by the DEA and not by state investigators. 

142. The State may argue that it had no interest in a mistrial being declared, as it did not 

believe there was a risk of Verrill being acquitted.  The State’s intent is a factual determination to 

be made by this Court. See State v. Murray, 153 N.H. 674, 679 (2006).  In determining intent, 

the Court is not limited to considering the possibility of acquittal.  Rather, the Court should also 

consider whether the State acted out of concern that any conviction that may have resulted would 

have been struck down on appeal, given the significant discovery violations exposed during trial.  

It is also relevant for this Court to take into account the State’s assent to the request for a mistrial 
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in determining whether the State acted with the intent of provoking the defense into requesting a 

mistrial. Id. 

Due Process 

143. “The remedies applied by a court in cases of discovery violations will vary in proportion 

to the seriousness of the violation and the amount of prejudice suffered by the defendant in each 

case.”  U.S. v Osorio 929 F.2d 753, 762 (1st Cir. 1991).  Essentially, the determination of the 

appropriate sanction depends on the needs of the court: deterrence against further misconduct 

and redress for the prejudice.  

144. To understand the depth to which the State should have known its constitutional 

discovery obligation it is helpful to review the historical context of the development of the 

obligation. At one time, the defendant did not have the right to pretrial discovery. At common 

law, there was “[i]n criminal cases, no ‘right’ to inspection of objects or writings in advance of 

trial. . . .”  State v. Laux, 167 N.H. 698, 703-04 (2015) (quoting State ex rel. Regan v. Superior 

Court, 102 N.H. 224, 226-27 (1959)).  The defendant was limited to taking depositions. Under a 

prior version of the deposition statute, the defendant in a criminal case had the right to take 

pretrial depositions.  Compare RSA 517:13 (1959) (“The respondent in a criminal case may take 

the deposition of any person in his defense, upon giving the same notice of the caption thereof to 

the solicitor of the county that is required to be given to the adverse party in a civil case. . . .”) 

with RSA 517:13, II (eff. Jan. 1, 2004) (except for expert witnesses,  criminal defendant must 

show deposition is necessary to preserve testimony, avoid surprise, or ensure a fair trial).   

145. In Regan, the defense sought to compel in a criminal prosecution the pretrial production 

of investigations, reports, records, and laboratory reports.  Regan, 102 N.H. at 226.  The trial 

court granted the motion.  Id.  Citing the “tremendous breadth” of the order and the lack of 
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authority supporting it, the State appealed.  Id.  The Court held that the defense had no right to 

receive the pretrial discovery it requested.  Id. at 230.  “[A] respondent ‘indicted for an offense 

the punishment of which may be death’ [is] entitled ‘to a list of the witnesses to be used . . . on 

the trial . . . to be delivered to him twenty-four hours before trial. . . .’”  (Quoting G.S. (1867) c. 

243, § 1)).  While the trial court had discretion to order the State to turn over additional 

information, id. at 229, no statute, rule, or constitutional provision required it.    

146. “‘There is no general constitutional right to discovery in a criminal case.’”  State v. 

Heath, 129 N.H. 102, 109 (1986) (quoting Weatherford v. Bursey, 429 U.S. 545, 559 (1977)); 

see also State v. Booton, 114 N.H. 750, 753 (1974) (“[U]nlimited discovery has never been 

ensconced as a constitutional right.”).    Court rules mandate the pretrial disclosure of 

information beyond the scope of what the Regan Court envisioned.  Rule of Criminal Procedure 

12(b), formerly Superior Court Rule 98, enumerates information the State must disclose to the 

defense before trial.  Those items include statements of the defendant, police reports, witness 

statements, reports associated with testing, expert disclosures, the defendant’s criminal record, 

any documents, photographs, or physical evidence, and evidence sought to be admitted under 

Rule of Evidence 404(b).  R. Crim. Proc. 12(b)(1)(A)-(D), (F).            

147. Under Rule of Criminal Procedure 12(b)(1)(E), the State must also provide, at least forty-

five days before trial, “[a]ll exculpatory materials required to be disclosed pursuant to the 

doctrine of Brady v. Maryland, 373 U.S. 83 (1963), and its progeny, including State v. Laurie, 

139 N.H. 325 (1995).”  In Brady, the defendant was convicted after trial of capital murder.  

Brady, 373 U.S. at 84.  He had claimed that another man committed the killing.  Id.  Before trial, 

Brady asked for and was shown statements made by the other man, “but one . . . in which [the 

man] admitted the actual homicide, was withheld by the prosecution and did not come to 
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[Brady’s] notice until after he had been tried, convicted, and sentenced, and after his conviction 

had been affirmed.”  Id.  Brady sought a new trial.  Id.  The Court held that “the suppression by 

the prosecution of evidence favorable to the accused upon request violates due process where the 

evidence is material to guilt or punishment, irrespective of the good faith or bad faith of the 

prosecution.”  Id. at 87. 

Society wins not only when the guilty are convicted but when criminal trials are fair; our system 

of the administration of justice suffers when any accused is treated unfairly. An inscription on 

the walls of the Department of Justice states the proposition candidly for the federal domain: 

‘The United States wins its point whenever justice is done its citizens in the courts.’ A 

prosecution that withholds evidence on demand of an accused which, if made available, would 

tend to exculpate him or reduce the penalty helps shape a trial that bears heavily on the 

defendant. That casts the prosecutor in the role of an architect of a proceeding that does not 

comport with standards of justice, even though, as in the present case, his action is not ‘the result 

of guile’ . . . .   

 

Id. at 87-88 (citation omitted).  

148. In Giglio v. United States, 405 U.S. 150 (1972), the Court extended Brady to the 

disclosure of evidence relevant to witness credibility.  Giglio was convicted of passing forged 

money orders.  Giglio, 405 U.S. at 150.  At trial, a key government witness testified that he 

received no promise of leniency in exchange for his testimony.  Id. at 151-52.  After trial, Giglio 

learned that the witness had been promised he would not be prosecuted if he cooperated with the 

government, and Giglio moved for a new trial.  Id. at 150-51.  

149. On appeal of the denial of the motion, the Court cited Brady’s holding that suppression of 

material evidence justifies a new trial ‘irrespective of the good faith or the bad faith of the 

prosecution.’”  Id. at 153 (quoting Brady, 373 U.S. at 87).  As applied here, the witness’s 

credibility was a critical trial issue, and the undisclosed agreement was relevant to an assessment 

of his credibility.  Id. at 154-55.  It did not matter whether the failure to disclose the information 

“was a result of negligence or design, it is the responsibility of the prosecutor.  The prosecutor’s 
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office is an entity and as such it is the spokesman for the Government.  A promise made by one 

attorney must be attributed, for these purposes, to the Government.”  Id. at 154 (citing 

Restatement (Second) of Agency § 272)).   

150. Employing the same reasoning, the Court in United States v. Bagley, 473 U.S. 667, 676-

77 (1985), held that the duty to disclose exculpatory evidence extends to impeachment evidence.  

Two government witnesses had been paid for their testimony.  Id. at 671.  The prosecution failed 

to disclose the agreements with the witnesses, the defendant was convicted, and he filed a motion 

for a new trial.  Id. at 671-72.  “Impeachment evidence, . . ., as well as exculpatory evidence, 

falls within the Brady rule. . . .  Such evidence is evidence favorable to an accused, . . . so that, if 

disclosed and used effectively, it may make the difference between conviction and acquittal.”  Id. 

at 676 (quotations and citations omitted).  While Brady involved the complete suppression of 

favorable evidence, the Bagley Court cited the equally pernicious effect of incomplete or 

misleading responses to discovery requests.  Id. at 682 (“[A]n incomplete response to a specific 

request not only deprives the defense of certain evidence, but also has the effect of representing 

to the defense that the evidence does not exist.  In reliance on this misleading representation, the 

defense might abandon lines of independent investigation, defenses, or trial strategies that it 

otherwise would have pursued.”).      

151. In Kyles v. Whitley, 514 U.S. 419 (1995), another case in which the government failed to 

disclose impeachment evidence, the Court stressed two points emblematic of the prosecution’s 

duty.  First, the Court stated that the right to obtain the evidence exists irrespective of whether 

there was a specific request that it be disclosed.  Kyles, 514 U.S. at 433.  Second, the Court made 

it clear that the prosecution’s obligation of disclosure extends to evidence it may not have 

actually possess.  Id. at 437 (“[T]he prosecution, which alone can know what is undisclosed, 
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must be assigned the consequent responsibility to gauge the likely net effect of all such evidence 

and make disclosure when the point of ‘reasonable probability’ is reached.  This in turn means 

that the individual prosecutor has a duty to learn of any favorable evidence known to the others 

acting on the government's behalf in the case, including the police.”). 

152. From a review of these cases, three points are clear.  First, the accused is supposed to 

have the evidence specified in Rule 12, including Brady evidence, sufficiently in advance of trial 

so his attorneys may be well-prepared to defend him.  While Brady, Giglio, Bagley and Kyles 

involved post-trial motions, the Court intended to change pre-trial practice.  Second, the scope of 

evidence which the State must disclose pursuant to Brady is broad.  Third, the prosecutors bear 

responsibility for the conduct (or malfeasance) of their agents with respect to identifying, 

locating, and providing discovery to the defense.  Even though there was evidence that the Kyles 

prosecutors did not have the information at the time of the trial, that was no defense to the Brady 

violation.  Kyles, 514 U.S. at 438.  

153. “The Brady rule is based on the requirement of due process.”  Bagley, 473 U.S. at 675.  

The New Hampshire Supreme Court considered the rule in State v. Dukette, 113 N.H. 472 

(1973).  In Dukette, the defendant was convicted of statutory rape.  Id. at 473.  After trial, 

counsel learned that the prosecution had, but did not turn over, a statement by the alleged victim 

that was potentially exculpatory.  Id. at 475-76.  Relying on Brady, the Court ruled that the non-

disclosure was constitutionally significant.  First, the Court held that the application of the Brady 

rule did not depend on whether the defense had requested the evidence.  Id. at 476 (“We are of 

the opinion that [e]ssential fairness, rather than the ability of counsel to ferret out concealed 

information, underlies the duty to disclose.”) (quotation and citations omitted).  Second, the 

Court held that the defendant was entitled to relief because the evidence reasonable bore on the 
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alleged victim’s credibility.  Id. at 477 (“When there is substantial room for doubt, the 

prosecution is not to decide for the court what is admissible or for the defense what is useful.”) 

(Quotation omitted).  

154.  Laurie, like Brady, is incorporated into Rule of Criminal Procedure 12(b)(1)(E).  In 

Laurie, the defendant was convicted of first-degree murder.  Laurie, 139 N.H. at 327.  After he 

was convicted, he learned that the lead detective had engaged in work-related behavior that 

reflected negatively on his credibility, and he argued that the State’s failure to disclose the 

information entitled him to a new trial.  Id.  The Court reviewed and adopted the federal 

constitutional principles in Brady and Bagley but held that “that the New Hampshire 

constitutional right to present all favorable proofs affords greater protection to a criminal 

defendant.”  Laurie, 139 N.H. at 330.  Applying the heightened standard, the Court held that the 

undisclosed material in the detective’s personnel file was sufficiently exculpatory and material to 

warrant a new trial.  Id. at 331-33.  As in Kyles, which had not yet been decided, the defendant 

was entitled to relief even though the prosecutor did not have the detective’s personnel file, and 

thus, did not intentionally suppress it. 

155. In that vein, months after Laurie, the Court held in State v. Lucius, 140 N.H. 60 (1995), 

that the Brady obligation attached even though the misconduct or malfeasance concerning the 

lack of disclosure was committed by the police agents working for the prosecution.  Id. at 63 

(“Although the misconduct may be attributable to the State Police rather than the county 

attorney’s office, failure of the police to disclose exculpatory evidence to the prosecutor, who in 

turn could have turned it over to the defense, is treated no differently than if the prosecutor failed 

to turn it over to the defense.” (Citing and quoting State v. Colbath, 130 N.H. 316, 320-21 (1988) 
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(noting that the “State would be well advised to remind its police investigators of the rule in 

Brady”).   

The Nature of the Discovery Violations 

156. If the decisions of Brady, Giglio, Bagely, Kyles, along with Dukette, Laurie, Lucius, and 

Duchesne, were intended to change the pre-trial practice from having the defense to seek out 

information to requiring the prosecutors to turn over information, the pre-trial practice observed 

by the AG and MCU constructed a culture where the State ignored and evaded the Courts’ intent.  

157. “Practice” means a customary or habitual procedure.  The method the AG and the lead 

detective used in this case was a method that was passed down to the respective prosecutors and 

lead investigator by word of mouth from their predecessors. Even when the flaws were apparent 

during the pre-trial discovery disclosures, the State failed to address seriously what those flaws 

were, treating each apparent misstep as just that.  The discovery failures were not isolated 

incidents; rather, they were the results of a culture which developed and encouraged a 

willingness to disregard discovery obligations.   

158. The definition of willful misconduct does not just mean having a purpose; it also includes 

a pattern of constitutional violations that shows recklessness, failing to act with deliberate 

indifference, or a reckless disregard of the defendant’s constitutional rights. “Thus, reckless 

misconduct, if prejudicial, may sometimes warrant dismissal. Otherwise, a prosecutor who 

sustains an erroneous view of her Brady obligations over time will be inadequately motivated to 

conform her understanding to the law.” Government of Virgin Islands v. Fahie, 419 F.3d 249, 

256 (3d Cir. 2005).  The N.H. Supreme Court has described culpable negligence as less than 

gross negligence but more than ordinary negligence. State v. Reynolds, 131 N.H. 291, 294 

(1988).  See also State v. Giordano, 138 N.H. 90, 95 (1993) (holding that “[c]ulpable negligence 
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is something more than ordinary negligence, mere neglect, or the failure to use ordinary care - it 

is negligence that is censorious, faulty or blamable.”) 

159.  In this case, the following practices shows an atmosphere, or a pattern, of reckless 

disregard for the defendant’s due process rights under Brady: 

 a. Each investigator determines what to submit to the lead investigator without a 

review by either the lead or the AG.  For example, Det. Sgt. Koehler decided not to turn over 

incriminating materials about two witnesses’ involvement with motorcycle gangs because he 

believed it was “research.”  Sgt. Sloper recorded an interview of a key State witness and kept it 

in his file because he did not do a polygraph or report.  

 b. Each lead investigator decided his own system of tracking assignments in the 

case. Over a year before the trial began, the defense pointed out the flaws with Lt. Strong’s 

tracking system not once, but twice with the same witness, Angelica Brown, who happened to be 

a key defense witness to describe inculpable statements being made by other witnesses as to how 

the women died. The State may point to the “audit” that occurred in July 28, 2018. That audit did 

not disclose the second interview with Brown. The second witness was only found after the 

defense pointed out that there were two interviews. The State never reviewed the auditing system 

again until after the mistrial.  

 c. The AG purposely does not review what the investigators have collected, 

abdicating the responsibility of determining what is Brady material to the investigators.  

 d. It is a practice where the lead investigator decides on his or her own method of 

keeping track of assignments, resulting in evasions of turning over exculpatory interviews that he 

knew about, such as of Rodrigue, Cote and Cortez, all of whom had exculpatory information. By 

failing to have a system that included documentation of each assignment, Strong was able to 

exclude interviews of witnesses which were not helpful to the State’s theory, but contained 

exculpatory information for the defense. It is a system that also results in lapses of 

documentation when favorable information is provided by other agencies, such as when Hall and 

Huse provided Strong with information from their respective drug investigations, statements 

made by Morin and Tsiros. 

 e. The State adopts a “we will turn over the discovery as it becomes available” 

approach, which forces the defense to ask for materials already in the possession of the 

investigators creating the expectation on the part of the investigators that if it is not requested, 

then it doesn’t need to be turned over, the very practice that Kyles was seeking to end. 

 f. The fact that the investigators failed to turn over text messages despite requests 

from the prosecutor reveals the investigators’ disrespect and deliberate indifference toward the 

defendant’s constitutional right to due process.  
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160. A defendant’s constitutional right to exculpatory evidence has been the law of the land 

since 1963. The scope of the constitutional right expanded to the prosecutor’s duty to know what 

exculpatory evidence the investing agencies has in its possession since 1995. Yet, the New 

Hampshire Supreme Court continues to issue opinions, one as recently as 2015, to explain what 

Brady means to remind the prosecutors of its principles. 

The duty of disclosure falls on the prosecution, Giglio v. United States, 405 U.S. 150, 154, 92 S. 

Ct. 763, 31 L. Ed. 2d 104 (1972); Petition of State of N.H. (State v. Theodosopoulos), 153 N.H. 

318, 320, 893 A.2d 712 (2006); see also N.H. R. Prof. Conduct 3.8(d) and is not satisfied merely 

because the particular  prosecutor assigned to a case is unaware of the existence of the 

exculpatory information. On the contrary, we impute knowledge among prosecutors in the same 

office, State v. Etienne, 163 N.H. 57, 90-91, 35 A.3d 523 (2011), and we also hold prosecutors 

responsible for at least the information possessed by certain government agencies, such as police 

departments or other regulatory authorities, that are involved in the matter that gives rise to the 

prosecution, see Theodosopoulos, 153 N.H. at 320. “This in turn means that the individual 

prosecutor has a duty to learn of any favorable evidence known to the others acting on the 

government's behalf in the case, including the police.” Kyles v. Whitley, 514 U.S. 419, 437, 115 

S. Ct. 1555, 131 L. Ed. 2d 490 (1995). Although police may “sometimes fail to inform a 

prosecutor of all they know,” prosecutors are not relieved of their duty as “procedures and 

regulations can be established to carry [the prosecutor's] burden and to insure communication of 

all relevant information on each case to every lawyer who deals with it.” Id. at 438 (quotation 

omitted). 

 

Duchesne v. Hillsborough County Attorney, 167 N.H. 774, 777 (2015).  The State’s indifference 

to these principles warrants dismissal. 

Prejudice 

161. The next step is determining what sanctions are appropriate. When there has been a 

showing of willful conduct which resulted in prejudice to the defense that cannot be remedied 

with lesser sanctions, then dismissal is warranted. Fahie, 419 F.3d at 254-255. 

162. The following is a compilation of prejudice caused to Mr. Verrill: 
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Tanner Crowley 

163. The defense was notified by the State on November 14 that Tanner Crowley was 

interviewed by Tpr. Vincente when he traveled to Florida with other investigators from both 

Major Crimes and the DEA to conduct interviews related to this case.  Crowley was an 

individual who the defense believed likely possessed information relevant to both Smoronk and 

Sullivan’s drug operation and the homicides.  He is referenced in various places in discovery as 

selling drugs for Smoronk, assisting Smoronk with computers and other electronic devices, and 

allegedly seeing Smoronk between January 25 and 28.  However, none of the discovery provided 

pre-trial contained any statements made by Crowley or information provided by him, nor any 

police reports regarding meetings with Crowley.  Crowley was murdered in June 2017.  The 

defense was therefore particularly interested in any information Crowley had provided to law 

enforcement, as he was not available to be interviewed by the defense. 

164. In addition to the above, which suggested Crowley would be someone law enforcement 

was likely to have spoken with, the defense had noted a further indication that Crowley had in 

fact been interviewed.  Specifically, among the discovery provided in January 2018 was a one-

party call NH investigators had Jenna Guevara place to Smoronk on March 19, 2017.  The 

defense received both an audio and video recording of the call.  The video recording was 

generated by the Cape Coral PD recording system; the audio was captured on Strong’s handheld 

recorder.  The video begins before Strong turns on his recorder and includes conversation that 

Strong and the other investigator (who the defense believes was either Daly or Keefe of the 

DEA) had with Guevara prior to beginning attempting the call.  Guevara expressed concern 

about Smoronk learning that NH investigators were in Florida and that she had spoken with 
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them.  In response, the DEA officer, while sitting next to Strong, said “I’m sure Tanner was on 

the phone with him [Dean] two minutes after we talked to him.”   

165. Atty. Davis emailed Attys. Young and Ward on March 23, 2018, noting this “reference to 

a meeting between law enforcement and Tanner” on the video, and requesting that a report or 

audio be provided of the meeting.  Although the State responded to other requests related to 

Guevara made in the email chain (as will be detailed below), they completely ignored the request 

related to Tanner Crowley. 

166. Strong was questioned at deposition about Vincente’s involvement in the Florida trip that 

investigators made.  He testified that he believed Vincente was involved in the briefing that was 

held prior to the trip and was aware of the information investigators were seeking from 

witnesses, including Crowley.  He acknowledged speaking with Vincente after the interview and 

agreed that Vincente had provided him information about how the interview went and what 

information he obtained, although maintained he believed Crowley may not have provided much 

information. 

167. To date, the defense has no idea the amount or content of information Crowley provided, 

as it still has not received either a report or recording of Vincente’s interview with Crowley. 

Jenna Guevara 

168. Included among the items of discovery which were not disclosed until after the mistrial 

were multiple items concerning Jenna Guevara.  Prior to trial, the defense had received 

recordings of interviews conducted with Guevara by telephone on February 2, 2017 and in 

person at the Cape Coral PD on March 12, 2017.  As referenced above, the defense had also 

received the recording of a one-party call placed by Guevara to Smoronk on March 15, 2017.  

The State has also provided some text messages exchanged between Strong and Guevara.  
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However, after trial the defense learned of another recorded interview, conducted by telephone 

by Strong on March 19, 2017.  The defense also received at least one additional text message 

exchanged between Strong and Guevara, dated May 1, 2017. 

169. The undisclosed material is particularly significant for a couple of reasons.  One, the 

disclosed and undisclosed discovery were generated quite close in time to each other – yet some 

of the material was provided and some was not.  Two, the defense had made multiple specific 

requests of the State for material related to Strong’s dealings with Guevara, via email and during 

questioning at his first deposition, which took place in October 2018.  Three, the undisclosed 

material is particularly exculpatory, as it corroborates Fidencio Arellano’s claim that Smoronk 

attempted to hire him to kill Edgar Morales and Sullivan – information that is absent from the 

discovery provided pre-trial regarding Jenna Guevara.   

170. The defense made multiple requests by email for information related to Jenna Guevara, 

particularly law enforcement’s contacts with her during the course of the investigation.  The first 

email Atty. Davis sent concerning one of Guevara’s interviews was dated March 23, 2018 and 

included the request for information regarding Crowley’s interview referenced above.  She sent 

further emails on May 10 and May 24.  In her May 10 email, she stated that she believed there 

was information contained in other discovery referencing information provided by Guevara 

during the March 15 meeting with law enforcement and asked whether “a more detailed report of 

this event” would be provided.  In her May 24 email, she indicated that she did find reference to 

the additional information she had asked about in the May 10 email, but noted the defense was 

“still looking for a more detailed report of the interactions with Ms. Guevara during the course of 

the investigation in this case.” 
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171. On the same date, Atty. Ward responded for the State requesting that Atty. Davis be more 

specific, stating he was not sure what she meant or was requesting.  Atty. Davis responded five 

minutes later: “There is no report from Sgt. Strong documenting the entirety of the contact with 

Ms. Guevara during the meeting on 3/14, the meeting on 3/15, or any other contact with her, 

other than the recent phone call on 2/27/18. The reports we have document the recorded 

conversations, but nothing else.” 

172. Atty. Ward responded six days later pointing Atty. Davis to the two reports that had been 

provided, regarding the March 12 interview and March 15 one-party.  (The report regarding the 

March 12 interview simply noted that an interview had been conducted before transitioning into 

the transcript of that interview.  The report regarding March 15 merely recounted the occurrence 

of the one-party and noted that Smoronk was very difficult to hear on the recording.) 

173. Atty. Davis responded later that day as follows: “I’m not sure I would characterize these 

reports as “detailing” interactions. We’ve been provided some information about the 3/12 

meeting, a one-party authorization starting 3/13 through 3/15, and some information about the 

one party on 3/15.  I guess I’m looking for you to ask Sgt. Strong for any notes or reports he has 

for any meetings or conversations with Ms. Guevara from 3/12-3/15, as well as any other contact 

he has had with her that’s not already been provided.” 

174. Atty. Ward responded that he was asking Strong for any notes or reports he had regarding 

communications with Guevara between 3/12 and 3/15 as well as any other contact that had not 

been provided. 

175. None of these emails, or whatever communication Atty. Ward had with Strong, resulted 

in production of either the March 19 recording or May 1 email.   
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176. Atty. Davis attempted during deposition to ask Strong about his contact with Guevara and 

in particular about any information Guevara had provided about Arellano.  Strong testified that 

he did not recall what information Guevara had provided about Arellano or when she had 

provided it, how many times he communicated with Guevara about Arellano, or whether there 

was any contact with Guevara after law enforcement met with Arellano (Guevara accompanied 

him) and if so what that contact involved.  When asked if any of his non-recorded contact with 

Guevara would be reflected in text messages, Strong indicated that it could be and that those 

texts had been provided to the State. 

177. However, the primary text in which Guevara discussed Arellano and his allegations 

regarding Smoronk soliciting him to commit two murders, was not provided to the defense until 

after the mistrial.  Strong provided only screenshots of his text messages with Guevara prior to 

trial and failed to photograph the most significant information.  In the undisclosed text, Guevara 

confronted Smoronk, stating she had learned that he had asked her friend (Arellano) to put a hit 

on two people, the second of whom she was particularly horrified to learn about.  She also 

referred to Smoronk’s concern about retrieving his key from Arellano.  This information is 

particularly compelling because it corroborates specific claims made by Arellano – that Smoronk 

had first solicited him to kill Morales and then Sullivan, and that Smoronk had given Arellano 

two keys along with paperwork regarding Morales and Morales’ picture).  Had the defense 

received this information pre-trial, as they were constitutionally entitled to, Guevara could have 

been questioned about her knowledge of Smoronk’s solicitation of Arellano and potentially 

offered trial testimony in corroboration of Arellano.  However, prior to trial the defense had at 

best only a supposition, unsupported with specific evidence, that Guevara had made statements 
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demonstrating knowledge of Smoronk’s solicitation and therefore was denied the opportunity to 

obtain this corroboration.   

Jessica Rodrigue 

178. The discovery violation related to Jenna Guevara is all the more egregious given the 

State’s failure to provide to the defense the other corroboration of Arellano that the State Police 

obtained, specifically, statements of Jessica Rodrigue.  Rodrigue was interviewed in September 

2017 but the existence of this interview was not disclosed to the defense until October 2019.  

Rodrigue told law enforcement that after Arellano moved out she had found that he had left 

behind paperwork, including mugshots of someone named Edgar.  During the interview, the 

investigators showed her a booking photograph of Edgar Morales, which she immediately 

identified as the same photograph she had seen in her house as having been in Arellano’s 

possession.  This is significant because Arellano had told police that Smoronk had provided him 

a photograph of Edgar Morales when Smoronk solicited him to kill Morales.   

179. In addition, Rodrigue stated that a woman named Jenna had come to her home, with 

Smoronk, looking for paperwork Arellano had.  She also indicated that Jenna had asked her 

questions about a key that Arellano supposedly had.  The State’s suppression of both the 

Rodrigue interview and the Guevara text regarding Arellano prevented the defense from seeking 

out Rodrigue and from questioning Guevara regarding Arellano’s solicitation claims. 

Strong’s texts and emails with witnesses 

180. Prior to trial, the defense was provided text messages that Strong had exchanged with the 

following witnesses: Jenna Guevara, Michael Ditroia, Randy and Leah Stevens, Pam Dillon, 

Barry Hildreth and Steve Clough.  All were provided in photograph format – Strong took 

photographs of his cell phone displaying the messages.  The texts with Jenna Guevara were 
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provided in July 2018.  On November 8, 2018, the defense specifically requested that the State 

provide all communications via text and email that investigators had had with witnesses.  Atty. 

Hinckley emailed Strong this request; Strong initially replied by asking what texts he had 

provided, noting that he recalled having already provided texts from Jenna Guevara (with the 

exception of the May 1 text discussed above).  Atty. Hinckley responded that the only other 

witness he had seen texts from was Karen Kalvin.  Over the next several weeks, Atty. Hinckley 

sent a number of emails to the defense which included a representation that the Attorney 

General’s Office had checked with investigators and there were still no texts or emails to 

provide.  Strong eventually responded on February 13, 2019 to the November 2018 request and 

provided text messages with the above-referenced individuals to the prosecutors; the prosecutors 

in turn provided the texts to the defense in discovery received on March 19, 2019.  No 

explanation was provided at that time as to why the response took over four months. 

181. However, despite taking four months to respond to the request, Strong failed to provide 

the majority of text and email communication with witnesses.  He also failed to supplement his 

disclosure with any subsequent text messages he went on to exchange with witnesses.  In 

addition to the six individuals listed above, after the mistrial the defense was provided text and 

email communications between Strong and twelve other people – Fidencio Arellano, Arnold 

Bennett, Michael Clough, Erin Feeley, William McKay, Jason Parker, Scott Pelletier, Elizabeth 

Pendy, Caroline Robinson, Kassandra Russell, Dean Smoronk, and Dan Wall – as well as 

additional previously undisclosed communications with Jenna Guevara (as described above), 

Steve Clough, and Barry Hildreth.  A few of these communications involved scheduling 

interviews that the defense was aware of or trial preparation sessions.  However, in addition to 
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the exculpatory undisclosed Jenna Guevara text discussed above, other communications were 

also significant. 

182. Disclosed after trial was a text message Strong sent to Fidencio Arellano on the morning 

of September 21, 2017.  Although the communication with Arellano consisted of a single text, it 

is a crucial one – as Strong was asking Arellano if he remembered the name of his ex-girlfriend 

who was in jail.  Arellano was interviewed on September 20 and had referenced his ex-girlfriend 

as having information about Smoronk’s solicitation of him.  He also indicated that after they split 

up, she had advised him that Smoronk had come to the house looking for him.  Finally, Arellano 

noted that he believed she had spoken with Guevara about Smoronk.  Strong clearly obtained 

Jessica Rodrigue’s name as a result of this text, as she was interviewed later that day by 

McAulay and Daly.  Had the defense received this text before trial, it could have led them to 

seek further information from the State to determine whether Arellano had provided the name – 

which may have led to Rodrigue’s interview being disclosed.  This text is also evidence of 

Strong’s knowledge of the Rodrigue interview – which makes its nondisclosure all the more 

problematic.   

183. Prior to trial, discovery had been provided regarding Arnold and Jen Bennett’s contact 

with law enforcement.  The Bennetts had reached out to the police stating that they believed their 

son Michael had information about the homicides, as he had made a statement about more people 

being involved than Verrill.  They also indicated that Michael said he had received photos related 

to the homicides and viewed a partial video of the homicides.  Discovery included an interview 

with Michael Bennett and information regarding law enforcement attempts to search his phone. 

184. After the mistrial, the defense received texts and emails that Strong had exchanged with 

Arnold Bennett.  Some involved communication about locating Michael and about the search of 
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the phone.  However, others indicate that Arnold Bennett seems to have had additional 

information about witnesses in the case – specifically, he texts Strong about speaking with 

someone (who appears to be named Hayes) discussing Ditroia’s relationship with Smoronk as 

well as a Brianna Cousens, who was associated with both Smoronk and Clough.  The 

information provided does not include whether Arnold Bennett was ever spoken to about this 

additional information.  Based on what the defense received pretrial, they did not contact 

Bennett, as he appeared to have no significant information to provide; had the texts discussing 

Ditroia, Smoronk, and Cousens been provided, the defense would have sought to interview him 

about those individuals and his connection to them. 

185. The State did provide some of Strong’s texts with witness Barry Hildreth prior to trial.  

Hildreth was a former member of a motorcycle club with many connections in that world; he was 

also friends with Josh Colwell.  The majority of Strong and Hildreth’s communication was not 

provided until after the mistrial – including the most significant information.  It also appears 

likely that there is additional information Hildreth provided that remains undisclosed – the text 

messages seem to reference phone calls between Strong and Hildreth in October and December 

2017 and meeting and calls between May and June 2019 of which the defense was previously 

unaware (and about which no information has been provided).  The information Hildreth 

provided in the undisclosed texts and emails related specifically to the murder investigation and 

witnesses in that investigation as well as more generally to motorcycle clubs.   

186. In September 2017, Hildreth advised Strong via text that he had spoken with Smoronk.  

Strong asked if Hildreth had been able to record the conversation; Hildreth responded that he had 

recorded two conversations with Smoronk, one of which lasts 21 minutes.  To date, the defense 

has never received these recordings nor any information about what they contain.  Also in 
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September 2017, Hildreth texted Strong about the hat found at the crime scene, noting that if the 

hat had drawing on it, then it was Verrill’s; if not, it was Smoronk’s.  (As recounted above in the 

section regarding the trial, one of the pieces of evidence the State claimed demonstrated Verrill’s 

guilt was a baseball cap found near the bodies which contained DNA from both Verrill and 

Sullivan.)  In October 2018 Hildreth texted Strong about someone’s recent arrest (the defense 

believes this was about Colwell) and communications Hildreth had had with Chris Cortez (one of 

the witnesses the defense did not learn about until October 2019 during trial).  

187. Similar to Hildreth, the defense learned only after the mistrial that Strong’s texting with 

Steve Clough was far more extensive than was represented in the discovery provided pretrial.  In 

June 2017 Clough texted Strong about having information for “Jack” and requested his phone 

number; Strong indicated he would pass the message along and have Jack call Clough.  Clough 

again texted Strong about wanting to privude information to “Jack” in October, 2019 – on the 

eve of trial.  Strong confirmed at deposition that the “Jack” referenced in these texts was Jack 

Daly, one of the DEA agents who participated in this investigation.  He further confirmed that 

Clough was working providing information to the DEA throughout the investigation, specifically 

information about Smoronk’s drug connection. Depo p. 211.  Clough’s role as a DEA informant, 

especially one providing information about Smoronk, constitutes material and exculpatory 

evidence that was not provided to the defense.  

188. Finally, the material provided post-mistrial demonstrates that Clough and Strong 

remained in regular contact throughout 2019, including just before Clough testified at Verrill’s 

trial.  However, it is not just the mere fact of that communication that is significant, it is the 

contents.  Between April and September 2019, Clough repeatedly texted Strong expressing 

concern for his safety and that of his children and pleading for Strong’s help.  He sent Strong 
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pictures as well as audio and video files that he claimed showed intruders in his home.  Strong 

responded first by telling Clough to call the local PD but as Clough continued texting, Strong 

explained that he had spoken with Clough’s brother and father, that everyone knew that 

something was wrong with Clough, and advised him to get help.  These undisclosed text 

messages demonstrate that a key state’s witness was exhibiting significant mental instability in 

the months leading up to trial – and that the lead investigator on the case was aware of this.  

Strong testified at deposition that he did not consider Clough rational and characterized him as 

“not believable.”  He maintained that he was “pretty confident” he had expressed these concerns 

to the Attorney General’s Office.  The defense was not provided with any of this information.   

Notes regarding John Plaisted 

189. Prior to trial, in one of the first batches of discovery provided by the State, the defense 

had received two one-page police reports by Sgt. Koehler regarding his contact by phone with 

Jesse Dobson and Jonnie Plaisted on February 1, 2017.  Koehler noted in the report that 

Dobson’s father, Jonnie Plaisted, indicated that Dobson had made statements about the 

homicides (which, as recounted in Koehler’s report, were inaccurate) and claimed to have gotten 

his information from Facebook.  Koehler stated that when he spoke with Dobson, he denied 

knowing Pellegrini, Sullivan, or Smoronk and claimed that all he knew about the case was what 

he had viewed on Facebook.   

190. After trial, the defense received one page of handwritten notes regarding initial 

statements provided by Plaisted.  Some of the information contained in the notes was similar to 

what had been contained in Koehler’s reports.  However, other information was different and/or 

new.  One, the report initially received in discovery stated that Plaisted had alleged Dobson said 

the victims’ fingers were cut off; the notes indicate that he said Dobson said Pellegrini’s fingers 
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were broken (neither victims’ fingers were cut off, but Sullivan suffered a broken finger).  Two, 

the notes indicated that the murders occurred because “Jenna and another woman planned a 

robbery at Dean’s house.”  This information was not contained in either police report, nor does 

either report contain any indication that Koehler asked either Plaisted or Dobson anything about 

a robbery or a motive for the murders.  This information – both the purported knowledge about a 

motive and its references to Pellegrini as “Jenna” and Smoronk as “Dean” – seems to contradict 

Dobson’s claim that he did not know anyone involved and had merely seen information on 

Facebook.   

191. Koehler testified at deposition that he had received the notes, which he was told had been 

written down by a secretary at a local police department, and was assigned to conduct a follow-

up interview with Plaisted.  He testified that he did not recall whether he asked either of them 

about the information contained in the notes regarding a planned robbery or a motive for the 

murders.  He also testified that he did not recall questioning Dobson as to where on Facebook he 

claimed to have viewed information about the case nor checking Facebook himself for such 

information. 

192. Based on the reports provided in discovery, the defense did not attempt to reach out to 

either Plaisted or Dobson, as there was no reason to think either had any actual information.  The 

defense may well have made a different decision had the notes been provided in a timely fashion; 

instead they were provided nearly three years after they were written. 

Holy Rosary Credit Union video footage 

193. Josh Colwell testified at trial about meeting up with Sullivan and Pellegrini in the credit 

union’s bank on the afternoon of January 26.  Colwell maintained that he met Pellegrini when 

they were there but stated he did not know whether Verrill saw her.  He also testified that first he 
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and then Verrill had given Sullivan a hug in the parking lot and while doing so dropped money in 

her purse.  The defense learned of the existence of the video footage on October 30.  What the 

video shows is that the two vehicles were parked right next to each other for more than five 

minutes.  During this period of time, Verrill was either in the driver’s seat of his vehicle or 

standing in front of his vehicle or between the two vehicles.  Pellegrini was in the passenger’s 

seat of Sullivan’s vehicle.  The two were merely feet apart; any suggestion that Verrill wasn’t 

aware of Pellegrini’s presence – when Sullivan was inside the bank for more than five minutes 

and Pellegrini was inside her car which was running and had the headlights on – is far-fetched.  

Further, although it is unclear on the video whether Colwell gave Sullivan money, it is clear that 

only Verrill gave her a hug.  Due to the State’s discovery violation, Verrill was denied from 

impeaching Colwell with this compelling visual evidence. 

Jonathan Millman and Alan Johnson interviews 

194. Millman and Johnson were friends of Verrill; he communicated with and visited both of 

them on Friday January 27, the day the State alleges the murders occurred.  Both were 

interviewed by law enforcement in 2017; neither interview was provided or disclosed to the 

defense prior to trial.  Although the State claimed in argument regarding the motion to dismiss 

that was litigated during trial that Johnson provided information which inculpated rather than 

exculpated Verrill, both in fact provided information unhelpful to the State’s theory of the case.  

Verrill engaging in his typical behavior on January 27 - visiting friends and selling them drugs - 

is inconsistent with the State’s depiction of Verrill as frantic, aggressive, and concerned that 

Pellegrini was an informant as well as the State’s allegation that on that date he was committing 

and cleaning up after two brutal murders. 
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Polygraphs 

195. The defense was not provided information about the polygraph of Ditroia or the planned 

polygraph of Clough, both of which occurred in August 2017, until October 2019.  Both were 

exculpatory.  Although Sloper, who administered Ditroia’s exam, opined that he was truthful, the 

expert retained by the defense concluded that Ditroia was untruthful on the key issue, whether he 

had killed Sullivan and Pellegrini.  Neither the defense nor the State called Mike Ditroia as a 

witness. If the polygraph had been disclosed in a timely manner so that the defense could have 

had an expert review it and determine that Ditroia in fact failed the test, Ditroia would have been 

called by the defense.  Ditroia always maintained that he did not know Smoronk well until after 

the homicides, which led to defense’s decision not to call him.  However, Ditroia was well 

connected with the drug scene and he familiar with Smoronk’s house because he worked for 

Sullivan.  Given Ditroia’s knowledge of the home, his falling out with Sullivan, and his 

subsequent relationship with Smoronk, the defense could have reasonably argued that he may 

have killed the women at Smoronk’s request.  

196. Clough testified at trial as one of the state’s main witnesses.  The State portrayed him as 

someone who was in constant contact with Smoronk during the weekend of the homicides and 

therefore helped the State eliminate Smoronk as a suspect.  Had the defense been aware of the 

August 2017 recorded pre-polygraph interview, and known that Clough was still a suspect at that 

late date and had been advised that the State Police would not administer a polygraph because 

they believed he would fail, the defense would have had the opportunity to cross-examine him on 

several points.  During trial, Clough maintained that he was never worried that he was a suspect.  

However, the reason for the polygraph meeting was because was bothered that he was a focus of 

the investigation.   
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197. Clough also made statements to Sloper that he had not made to other investigators, 

statements the defense would have utilized at trial.  For example, Clough told Sloper that 

Smoronk was calm when he was speaking with him on the phone while he was doing a walk-

through of his house.  Clough also told Sloper that he saw Seymour look out the window that 

overlooked where the bodies were found and that Seymour had had no reaction when he did so.  

As discussed above Seymour was deceased by the time of trial but the defense presented 

evidence regarding statements Seymour had made about moving the bodies.  Finally, Clough 

told Sloper that he had looked into Sullivan’s bedroom window, which would have required 

going around the hot tub. During trial, Clough claimed that he did not knock on windows around 

that side of the house.  The importance of the contradictory claim made to Sloper, and the reason 

the defense would have impeached Clough with it, is that there is no way one could exit the door 

from the porch to the hot tub without stepping on a blood-soaked rug which only partially 

covered a pile of ice melt that had been poured on top of a pool of blood. 

198. The polygraph interviews are also important because to date the State still has not 

provided a consistent explanation as to either how they were not disclosed in a timely fashion or 

how they were found.  The defense was made aware of the Ditroia polygraph on October 24, 

2019 but did not learn about the Clough aborted polygraph until October 30.  Strong testified at 

deposition in April 2020 that he did not remember how Ditroia’s polygraph was ultimately 

located, but that when it was, he spoke with Sloper and Sloper advised him at that time that he 

had a recording of the pre-polygraph interview he had conducted with Clough.  He maintained he 

was “dumbfounded” that neither recording had been submitted to him, although admitted neither 

was included in his spreadsheet either.  In contrast, Sloper testified at deposition that Strong 

reached out to him looking for the Ditroia polygraph in October 2019 as the result of either an 
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email or court order directing that all case-related materials be collected.  He testified that he and 

Strong did not discuss the pre-polygraph Clough meeting.  Sloper testified that when he learned 

of the request from the Atty. General’s Office that anyone who had been involved in the case 

doublecheck their materials, he remembered Clough and notified Strong about the recording.   

Drug Investigation 

199. On January 19, 2018, when the State turned over discovery pursuant to the scheduling 

order from the December 2017 dispositional conference, it did not advise the defense that they 

agreed to let the DEA take over the related drug investigation.  (The defense was aware of DEA 

involvement because of the several witness interviews which were conducted jointly by members 

of the DEA and Major Crimes.  The defense was not aware prior to Strong’s April 2020 

deposition that it was determined early on that the DEA, not the State Police, would handle the 

drug-related portion of the investigation.) 

200. On April 27, 2018, Attorney Davis emailed the State inquiring whether the State was 

going to be turning over the DEA investigation. The State did not respond.   

201. On May 25, 2018, the defendant filed a motion to compel discovery of the State and 

federal drug investigations relating to Smoronk and Sullivan.  The State contacted the defense on 

June 5 requesting an extension in which to file its response to the defense motion.  Atty. Ward 

emailed that he was “discussing with DEA and their lawyer whether there are any reports that 

they can provide us with.”  He maintained that the DEA had not provided the Attorney General’s 

Office or State Police with any reports but indicated that “what we are discussing is an 

agreement that some information, relevant to your client, be provided.”  The defense assented to 

the State’s requested extension.     
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202. However, no material was provided and the State responded to the motion noting that the 

DEA had not agreed to provide any reports.  The State also claimed in its response that it “had 

provided extensive discovery concerning the drug investigation that is ongoing and concerns the 

defendant as well as Christine Sullivan, Dean Smoronk, and others.”  The State never 

represented that it had made the decision to allow the DEA to take over the drug investigation 

relating to Smoronk and Sullivan.  The State attached to its response correspondence from 

counsel for the DEA office suggesting that the process for obtaining discovery from the federal 

agency was the same for the State as it was for the defense.  The Court relied on the State’s 

representations denied the motion with respect to the federal investigation without holding a 

hearing. 

203. On June 25, 2018, Davis followed up on the order by email to the prosecutors noting that 

the State had not referenced the state drug investigation in its response and confirming that the 

State did not object to providing State drug investigations relating to Smoronk and Sullivan.  

Again, the State did not clarify that there was not a State drug investigation relating Smoronk 

and Sullivan because the decision had been made more than a year earlier to hand that portion of 

the investigation over to the DEA.  Instead, the State per Atty. Ward responded, “We will 

provide materials generated by State investigators. I have inquired of Lt. Strong as to whether 

any units within State Police, such as NIU, have any other reports concerning Smoronk, et al. I 

have been told that all the reports were with MCU and have been provided. I have asked him to 

double-check that.”  Nor did the State clarify at this time that NIU never “opened a case” on the 

investigation into Smoronk and Sullivan, as would later be claimed. 

204. As of July 9, 2018, the defense notified the Court and State via motion that Mr. Verrill 

was seeking to argue at trial that Smoronk either committed the murders or arranged for someone 
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else to kill Sullivan and Pellegrini.  The defense theory included the importance of Smoronk’s 

drug enterprise and of his relationship with motorcycle gangs.   

205. The parties appeared for a status conference on August 9, 2018.  The State was 

represented by Deputy Atty. General Jane Young.  Atty. Young expressed concern about the 

scheduled trial date, asserting that if the defense’s motion were granted the State’s case would be 

lengthened.  In discussing scheduling, Judge Houran brought up the motion for discovery related 

to the drug investigation.  Atty. Davis noted that the defense still had not been provided any 

information from NIU, despite a pre-existing months-long drug investigation into Smoronk and 

Sullivan being referenced in warrant affidavits and noted that this lack of information was 

hampering the defense’s ability to submit Touhy requests to the U.S. Attorney’s Office for 

federal material.  Rather than stating that there was no NIU investigation or clarifying that the 

DEA had been in charge of the drug investigation since shortly after the homicides, Atty. Young 

stated that she could not tell the Court or defense the status of the drug investigation, as it was 

“not a piece that [she had].”  

206. On January 30, 2019, the Court granted the defendant’s alternative perpetrator motion.  

Between June and September of 2019 the defense sent multiple Touhy requests to the U.S. 

Attorney’s Office.  After extensive back and forth, the USAO turned over Federal Express 

documents and two related DEA reports that the defense was able to establish had been provided 

to the N.H. State Police based on statements made in search warrant affidavits.  The defense did 

not know to ask for reports related to James Morin or Alex Tsiros because the State had not yet 

provided the defense any information about either individual. 

207. The prejudice to the defense caused by the State’s refusal to provide the drug 

investigation cannot be overstated.  The defense’s theory rested on Smoronk’s motive to remove 
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Sullivan from the drug operation and replace her managerial skills with Josh Colwell’s 

motorcycle club ties.  It also relied on presenting Verrill as one of several distributors rather than 

central to the Smoronk and Sullivan drug operation as the State claimed.  The State’s refusal 

denied the defense evidence on these points, evidence that the defense has a good faith basis for 

believing exists, given affidavits filed in federal court referring to a drug operation involving 

Smoronk and Colwell.  Since the mistrial, the defense has also learned that Clough, during the 

investigation of this case, was providing drug information, including information related to 

Smoronk, to the DEA.  The defense was also entitled this material and exculpatory evidence, 

especially given the importance of Clough to the State’s case. 

Dismissal as the Appropriate Sanction 

The adoption of dismissal as a sanction is a recognition that there are no other sanctions 

or combination thereof that would deter the misconduct found in this case and redress the 

prejudices caused to Mr. Verrill’s defense.  “In a rare case, government action may be so 

culpable that deterrence of future violations and protection of judicial integrity become the 

principal concern, and then only a plausible suggestion of prejudice or none at all would be 

required for suppression of evidence or the imposition of other sanctions, such as dismissal of the 

charges.” United States v. Loud Hawk 628 F. 2d 1139, 1152 1979) (concurring opinion).  

This is not misconduct that was found in one police department among a few officers. 

This is not misconduct found in a particular area of the case. This is a misconduct that permeated 

through every aspect of the case because of the custom and culture of the agency tasked with 

investigating the most serious crimes in the State.  Again and again, pieces of discovery fell 

through the cracks.  Angelica Brown’s interviews served as a red flag for the prosecutors to look 

at everything that the investigators had.  The lack of response for three months to a prosecutor’s 
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request for text messages served as a red flag for the prosecutors to look what the investigators 

had, but they did not.  The inability to locate a phone extraction performed by the lead 

investigator without the defense pointing out the documentation of such extraction served as a 

red flag.  The defense responded to the continued lapses with respect to discovery as best it could 

by filing repeated motions to express its alarm to the Court regarding the State’s repeated lack of 

due diligence with respect to constitutional obligations regarding the provision of material and 

exculpatory information.  When the State represented after the mistrial that it had conducted an 

audit to ensure that finally everything had been turned over, it still failed to look at everything 

that the investigators had to make its own determination of what should be turned over.  

 The evidence disclosed mid-trial and after the trial is more like suppressed evidence or 

non-disclosed evidence than delayed disclosure.  It is evidence that never would have been 

disclosed but for a civilian’s interest in the trial.  The prejudice to Mr. Verrill is not just his more 

than three years of pretrial incarceration (which will likely extend to four years before a second 

trial takes place in the event the request for dismissal is denied) and the deprivation of his ability 

to complete trial with the first jury.  Prejudice also results from the requirement that he lay out all 

the ways he will address and utilize the new evidence, through the types of cross-examination of 

witnesses, the new strategy regarding the importance of Ditroia in the homicides, and the role of 

Colwell in the homicides.  The connections between the DEA investigations and the deliberate 

decision to separate the drug investigation from the homicide investigation prevents the defense 

from ever being assured that Verrill is getting the Brady material and other discovery to which he 

is constitutionally entitled.  The circumstances of this case are extraordinary. The remedy should 

be exceptional. It should be a dismissal.  

WHEREFORE, Mr. Verrill, through counsel, respectfully requests that this Honorable Court 

086



 85 

grant this Motion and dismiss all pending charges with prejudice, as well as grant such further 

relief as is deemed just and proper.  In the event this Motion is denied, the defense reserves the 

right to propose alternative remedies to the Court to address the prejudice Mr. Verrill has 

suffered. 

Dated this 26th day of May, 2020.   

       Respectfully submitted, 

 ____________________________________ 

 Julia Nye, NH Bar 4842 

 Meredith Lugo, NH Bar 15346 

 New Hampshire Public Defender 

 One West Street 

 Keene, NH 03431 

 (603) 357-4891 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of the foregoing Motion has been forwarded this 26th day of 

May, 2020 to Peter Hinckley, Esq., Jesse O’Neill, Esq., and Geoffrey Ward, Esq., of the NH 

Attorney General’s Office. 

 

 ____________________________________ 

 Meredith Lugo 
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THE STATE OF NEW HAMPSHIRE

SUPERIOR COURT

Strafford, ss. April Term, 2020

STATE OF NEW HAMPSHIRE

V.

Timothy VeIT1II #219-l7-CR-072

AFFIDAVIT OF COUNSEL

I, Meredith Lugo, being duly sworn, do state the following:

I. I am an attorney licensed to practice in the State of New Hampshire.
2. I have prepared the attached Motion. The factual statements made therein are based upon
discovery provided by the State and communications between the defense and State.
3. The factual statements therein regarding the events surrounding the October2019 mistrial
declaration are true and accurate to the best of my recollection, knowledge and belief.

1
Sworn and signed under the pains and penalties of perjury on this .4 day of May, 2020.

44flc?
Meredith Lugo, Esq.

Jw%ee-effii. Pcac/Notarv P6ic
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088



089



090



091



092



093



094



095



096



097



098



099



100



101



102



103



104



105



106



107



108



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141



142



143



144



145



146



147



148



149



150



151



152



153



154



155



156



157



158



159



160



161



162



163



164



165



166



167



168



169



170



171



172



173



174



175



176



177



178



179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219



220



221



222



223



224



225



226



227



228



229



230



231



232



233



234



235



236



237



238



239



240



241



242



243



244



245



246



247



248



249



250



251



252



253



254



255



256



257



258



259



260



261



262



263



264



265



266



267



268



269



270



271



272



273



274



275



276



277



278



279



280



281



282



283



284



285



286



287



288



289



290



291



292



293



294



295



296



297



298



299



300



301



302



303



304



305



306



307



308



309



310



311



312



313



314



315



316



317



318



319



320



321



322



323



324



325



326



327



328



329



330



331



332



333



334



335



336



337



338



339



340



341



342



343



344



345



346



347



348



349



350



351



352



353



354



355



356



357



358



359



360



361



362



363



364



365



366



367



368



369



370



371



372



373



374



375



376



377



378



379



380



381



382



383



384



385



386



387



388



389



390



391



392



393



394



395



396



397



398



399



400



401



402



403



404



405



406



407



408



409



410



411



412



413



414



415



416



417



418



419



420



421



422



423



424



425



426



427



428



429



430



431



432



433



434



435



436



437



438



439



440



441



442



443



444



445



446



447



448



449



450



451



452



453



454



455



456



457



458



459



460



461



462



463



464



465



466



467



468



469



470



471



472



473



474



475



476



477



478



479



480



481



482



483



484



485



486



487



488



489



490



491



492



493



494



495



496



497



498



499



500



501



502



503



504



505



506



507



508



509



510


