To: N.H. Supreme Court Advisory Committee on Rules

From: David Peck

Re: 2020-005, Superior Court Rule 41 & a. -- Subcommittee Report
Date: December 8, 2020

At its September meeting, the Rules Committee created a subcommittee
to review the proposals for rule amendments in my June 14, 2020 submission
to the Committee. The subcommittee met virtually on October 29, and thereaf-
ter prepared and considered this memorandum by email exchange.

I. Superior Court Rule 41 (and District Division Rule 1.27, Probate Divi-
sion Rule 172, and Family Division Rule 1.32)

With respect to the proposal to amend Superior Court Rule 41, the sub-
committee agreed to recommend to the Committee that the proposal, as set
forth in Appendix A, be put out for public comment and placed on the agenda
for the next public hearing. In addition, the subcommittee agreed to recom-
mend that similar rules for the District Division, Family Division, and Probate
Division be put out for public comment and placed on the agenda for the next
public hearing. Those proposals are set forth in Appendices B, C, and D.

In reviewing these proposals, please note that paragraph (b) in each pro-
posal contains provisions providing for dismissal of actions for want of prose-
cution at any time more than three years after the last docket entry showing
any action taken by plaintiff other than a motion to continue. Currently, the
rules that address dismissal for cases that have been pending without action
do not all provide for the same time period — Superior Court Rule 41 and Dis-
trict Division Rule 1.27 provide for dismissal after three years, but Probate Di-
vision Rule 172 and Family Division Rule 1.32 provide for dismissal after two
years. The subcommittee was unaware of reasons for this difference, and the
four proposed amendments in the appendices all provide for three years. If the
Committee is aware of reasons why the Probate and Family Division rules cur-
rently provide for the shorter two-year period, then the proposed amendments
can be altered accordingly.

II. Other Rule Amendments




My June 14 memorandum also suggested minor amendments or repeal
of a number of court rules described below. The subcommittee agreed to rec-
ommend to the Committee that these proposals be deemed technical changes
that the Chair of the Committee may submit directly to the Court. See Sup. Ct.

R. 51(c)(3).

A. District Division Rule 1.8-A is entitled “Continuances and post-
ponements,” and the Rule is listed in the Table of Contents as “Rule 1.8-A.
Continuances and postponements.” See Supreme Court Order dated October
29, 2019 (Appendix H). Most of the contents of Rule 1.8-A relate to continu-
ances, but paragraph H of the rule provides:

All grounds for recusal that are known or should reasonably be
known prior to trial or hearing shall be incorporated in a written motion
for recusal and filed promptly with the Court. Grounds for recusal that
first become apparent at the time of or during the hearing shall be imme-
diately brought to the attention of the judge. Failure to raise a ground for
recusal shall constitute a waiver as specified herein of the right to re-
quest recusal on such ground. If a record of the proceedings is not avail-
able, the trial judge shall make a record of the request, the Court's find-
ings, and its order. The Court's ruling on the motion shall issue
promptly. If the motion is denied, the Court’s ruling shall be supported
by findings of fact with respect to the allegations contained in the mo-
tion.

Accordingly, it is suggested that title of Rule 1.8-A be amended to state as fol-
lows:

Rule 1.8-A. Continuances and postponements and motions for recusal

and that the Table of Contents to the District Division Rules be amended to re-
flect that change.

B. District Division Rule 3.11 (applicable to cases filed after electronic
filing) is entitled “Motions-General.” However, the Table of Contents to the Dis-
trict Division Rules, as adopted in the court’s October 29, 2019 order, lists
Rule 3.11 as simply “Motions.” The proposal is to amend the Table of Contents
to say “Rule 3.11. Motions-General”




C. Supplemental Rules of Circuit Court for Electronic Filing 11 and
12 each contain a Comment regarding the filing of motions to gain access to
sealed court records. The Comment cites “Superior Court Rule (Civil) 203” and
“Superior Court Rule (Criminal) 169-A”. Those rules have been repealed. The
proposal is to change those citations to “Superior Court Rule 13B(e)” and “New
Hampshire Rule of Criminal Procedure 50(e).”

D. District Division Rules 4.1 to 4.13, which govern small claims ac-
tions, were adopted on a temporary basis by court order dated June 2,2014.
It does not appear that those rules have been adopted on a permanent basis
(they continue to be described in the LexisNexis rule book as temporary rules).
The proposal is to adopt these rules on a permanent basis.

E. Superior Court Administrative Rules 7-1 to 7-5 address marital
and divorce proceedings in the superior court. RSA 490-D:2 appears to provide
exclusive jurisdiction over divorce and marital proceedings in the family divi-
sion (now circuit court). Accordingly, the proposal is to repeal Rules 7-1 to 7-5.

F. Superior Court Administrative Rule 9-1 is entitled “Procedure Un-
der Rule 13,” and addresses the procedure to be followed in scheduling trials
when motions are granted under Superior Court Administrative Rule 13. Prior
to 2003, chapter 13 of the Superior Court Administrative Rules was entitled
“Regular and Special Master Program,” and consisted of Rules 13.1 to 13. 14,
but the chapter was repealed in 2003. The proposal is to repeal Rule 9-1.

G. Superior Court Administrative Rule 6-3 provides that “a petition in
equity is a proper procedure for instituting a proceeding in the Superior Court
under the Uniform Act on Paternity.” The Uniform Act itself states that pater-
nity shall be established upon the filing of “[a] petition to the superior court ....”
RSA 168-A:2, 1.

The Superior Court Rules now provide that there shall be one form of ac-
tion, known as a “civil action,” and that includes an action authorized by law to
be initiated by petition. See Superior Court Rule 4. A civil action is com-
menced by filing a complaint, not by filing a petition. Superior Court Rule 4(b).
Thus, it would seem to be confusing at best to state that a petition in equity is



a proper procedure to commence a proceeding under the Uniform Act on Pater-

nity in light of Superior Court Rule 4. Accordingly, the recommendation is to
repeal Rule 6-3.



APPENDIX A - SUPERIOR COURT RULE 41

Proposed additions are in [bold and brackets]; proposed deletions are in

strike-through.

Rule 41. Dismissal of Actions

[(a) Voluntary Dismissal: Effect Thereof.

(1) By Plaintiff; by Stipulation. Subject to the provisions of Superior
Court Rule 16(k) and of any applicable statute, an action may be dis-
missed by the plaintiff without order of court (i) by filing a notice of dis-
missal at any time before service by the adverse party of an answer or of a
motion for summary judgment, whichever first occurs, or (ii) by filing a
stipulation of dismissal signed by all parties who have appeared in the ac-
tion; provided, however, that no action wherein a receiver has been ap-
pointed shall be dismissed except by order of the court. A dismissal under
this paragraph may be as to one or more, but fewer than all claims, and
may be as to one or more, but fewer than all plaintiffs and defendants. Un-
less otherwise stated in the notice of dismissal or stipulation, the dismis-
sal is without prejudice, except that a notice of dismissal operates as an
adjudication upon the merits when filed by a plaintiff who has once dis-
missed in any court of this state or any other state or the United States
an action based on or including the same claim.

(2) By Order of Court. Except as provided in paragraph (1) of this subdi-
vision of this rule, an action shall not be dismissed at the plaintiff’s in-
stance save upon order of the court and upon such terms and conditions
as the court deems proper. If a counterclaim has been pleaded by a de-
fendant prior to the service upon the defendant of the plaintiff’s motion
to dismiss, the counterclaim shall remain pending for independent adjudi-
cation by the court despite the dismissal of the plaintiff’s claim. Unless
otherwise specified in the order, a dismissal under this paragraph is with-
out prejudice.



(b) Involuntary Dismissal: Effect Thereof.

(1) On Court’s Own Motion. The court, on its own motion, shall dismiss
an action for want of prosecution at any time more than three years after
the last docket entry showing any action taken therein by the plaintiff
other than a motion for continuance; notice of the dismissal shall be sent
to the parties or their representatives who have appeared in the action.

(2) On Motion of Defendant. For failure of the plaintiff to prosecute for
three years or to comply with these rules or any order of court, a defend-
ant may move for dismissal of an action or of any claim against the de-
fendant.

(3) Effect. Unless the court in its order for dismissal otherwise speci-
fies, a dismissal under this subdivision (b) and any dismissal not provided
for in this rule, other than a dismissal for lack of jurisdiction, for im-
proper venue, or for failure to join a party, operates as an adjudication
upon the merits.

(c) Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim. The pro-
visions of this rule apply to the dismissal of any counterclaim, cross-
claim, or third-party claim.

(d) Costs of Previously-Dismissed Action. If a plaintiff who has once dis-
missed an action in any court commences an action based upon or includ-
ing the same claim against the same defendant, the court may make such
order for the payment of costs of the action previously dismissed as it
may deem proper and may stay the proceedings in the action until the
plaintiff has complied with the order.]



APPENDIX B - DISTRICT DIVISION RULE 1.27

Proposed additions are in [bold and brackets]; proposed deletions are in

strike-through.
Rule 1.27. Dismissal of Cases Pending Witheut-Aection

Lith the avaamts o ofa cace whio ac heen annantad fare annenl by
T eAT e pa o o €a 56 - We - 1as prhiaTet preaT1orappear o
the New: ampeshire-Sunreme Caolirt atsr RroB——eerrminal-matter uhis hac
CHTTINCYW T poiire M pPTIOtr o oaratty o e e matter winrCr—HasS
been pendino withalit actionforthree cnleandass veara from tha data oft+
P ptoaani s wiror ot aCtHeo 1ot ree CcaCritat varo oot Oatt€ 61—t
t court aetion maxr he dicmicced b tha ~nq3-4 | 1t dasra meiae to-dic
o Toortataoia T OSSO Tttty GaySs Pror—to—tOns
msasalthe cnlirt o All cend noticeaof the nendino dicrmiccal o thea last
sHhorartHTrc ot o SR a- et ce oi-the Peaar s Ororiiros a0t e1aSt
knevwn-nddrecac ~f all nartiec and ~ae msel of recard A ~cace mavrbe ~rancid
oW iITaOOrCoL—O0odr Pt o oan ot o e cora—A-—ease1my oC—CoThoIth
ered“vendino wnt out-action” 1n the fallasrimer errelrmatancac
vrHT Pty it O dtta e HoR—n-the o How T orroannsta i ce s

= BN

[(a) Voluntary Dismissal: Effect Thereof,

(1) By Plaintiff; by Stipulation. Subject to the provisions of any appli-
cable statute, an action may be dismissed by the plaintiff without order of

court (i) by filing a notice of dismissal at any time before service by the

adverse party of an answer or of a motion for summary judgment, which-

ever first occurs, or (ii) by filing a stipulation of dismissal signed by all

parties who have appeared in the action; provided, however, that no ac-
tion wherein a receiver has been appointed shall be dismissed except by
order of the court. A dismissal under this paragraph may be as to one or
more, but fewer than all claims, and may be as to one or more, but fewer
than all plaintiffs and defendants. Unless otherwise stated in the notice of
dismissal or stipulation, the dismissal is without Prejudice, except that a
notice of dismissal operates as an adjudication upon the merits when filed

by a plaintiff who has once dismissed in any court of this state or any

other state or the United States an action based on or including the same

claim.



(2) By Order of Court. Except as provided in paragraph (1) of this subdi-
vision of this rule, an action shall not be dismissed at the plaintiff’s in-
stance save upon order of the court and upon such terms and conditions
as the court deems proper. If a counterclaim has been pleaded by a de-
fendant prior to the service upon the defendant of the plaintiff’s motion
to dismiss, the counterclaim shall remain pending for independent adjudi-
cation by the court despite the dismissal of the plaintiff’s claim. Unless
otherwise specified in the order, a dismissal under this paragraph is with-
out prejudice.

(b) Involuntary Dismissal: Effect Thereof.

(1) On Court’s Own Motion. The court, on its own motion, shall dismiss
an action for want of prosecution at any time more than three years after
the last docket entry showing any action taken therein by the plaintiff
other than a motion for continuance; notice of the dismissal shall be sent
to the parties or their representatives who have appeared in the action.

(2) On Motion of Defendant. For failure of the plaintiff to prosecute for
three years or to comply with these rules or any order of court, a defend-
ant may move for dismissal of an action or of any claim against the de-
fendant.

(3) Effect. Unless the court in its order for dismissal otherwise speci-
fies, a dismissal under this subdivision (b) and any dismissal not provided
for in this rule, other than a dismissal for lack of jurisdiction, for im-
proper venue, or for failure to join a party, operates as an adjudication
upon the merits.

(c) Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim. The pro-
visions of this rule apply to the dismissal of any counterclaim, cross-
claim, or third-party claim.

(d) Costs of Previously-Dismissed Action. If a plaintiff who has once dis-
missed an action in any court commences an action based upon or includ-
ing the same claim against the same defendant, the court may make such
order for the payment of costs of the action previously dismissed as it



may deem proper and may stay the proceedings in the action until the
plaintiff has complied with the order.]



APPENDIX C - PROBATE DIVISION RULE 1.27

Proposed additions are in [bold and brackets]; proposed deletions are in
B e S
Rule 172. Dismissal of Cases Pending Witheut-Aetion

[(a) Voluntary Dismissal: Effect Thereof.

(1) By Plaintiff; by Stipulation. Subject to the provisions of any appli-
cable statute, an action may be dismissed by the plaintiff without order of
court (i) by filing a notice of dismissal at any time before service by the
adverse party of an answer or of a motion for summary judgment, which-
ever first occurs, or (ii) by filing a stipulation of dismissal signed by all
parties who have appeared in the action; provided, however, that no ac-
tion wherein a receiver has been appointed shall be dismissed except by
order of the court. A dismissal under this paragraph may be as to one or
more, but fewer than all claims, and may be as to one or more, but fewer
than all plaintiffs and defendants. Unless otherwise stated in the notice
of dismissal or stipulation, the dismissal is without prejudice, except that
a notice of dismissal operates as an adjudication upon the merits when
filed by a plaintiff who has once dismissed in any court of this state or
any other state or the United States an action based on or including the
same claim.
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(2) By Order of Court. Except as provided in paragraph (1) of this subdi-
vision of this rule, an action shall not be dismissed at the plaintiff’s in-
stance save upon order of the court and upon such terms and conditions
as the court deems proper. If a counterclaim has been pleaded by a de-
fendant prior to the service upon the defendant of the plaintiff’s motion
to dismiss, the counterclaim shall remain pending for independent adjudi-
cation by the court despite the dismissal of the plaintiff’s claim. Unless
otherwise specified in the order, a dismissal under this paragraph is with-
out prejudice.

(b) Involuntary Dismissal: Effect Thereof.

(1) On Court’s Own Motion. The court, on its own motion, shall dismiss
an action for want of prosecution at any time more than three years after
the last docket entry showing any action taken therein by the plaintiff
other than a motion for continuance; notice of the dismissal shall be sent
to the parties or their representatives who have appeared in the action.

(2) On Motion of Defendant. For failure of the plaintiff to prosecute for
three years or to comply with these rules or any order of court, a defend-
ant may move for dismissal of an action or of any claim against the de-
fendant.

(3) Effect. Unless the court in its order for dismissal otherwise speci-
fies, a dismissal under this subdivision (b) and any dismissal not provided
for in this rule, other than a dismissal for lack of jurisdiction, for im-
proper venue, or for failure to join a party, operates as an adjudication
upon the merits.

(c) Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim. The pro-
visions of this rule apply to the dismissal of any counterclaim, cross-
claim, or third-party claim.

(d) Costs of Previously-Dismissed Action. If a plaintiff who has once dis-
missed an action in any court commences an action based upon or includ-
ing the same claim against the same defendant, the court may make such
order for the payment of costs of the action previously dismissed as it
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may deem proper and may stay the proceedings in the action until the
plaintiff has complied with the order.]

L.



APPENDIX D - FAMILY DIVISION RULE 1.32

Proposed additions are in [bold and brackets]; proposed deletions are in

R S e

Rule 1.32. Dismissal of Cases Pending Witheut-Aetion

[(a) Voluntary Dismissal: Effect Thereof.

(1) By Plaintiff; by Stipulation. Subject to the provisions of any appli-
cable statute, an action may be dismissed by the plaintiff without order of
court (i) by filing a notice of dismissal at any time before service by the
adverse party of an answer or of a motion for summary judgment, which-
ever first occurs, or (ii) by filing a stipulation of dismissal signed by all
parties who have appeared in the action; provided, however, that no ac-
tion wherein a receiver has been appointed shall be dismissed except by
order of the court. A dismissal under this paragraph may be as to one or
more, but fewer than all claims, and may be as to one or more, but fewer
than all plaintiffs and defendants. Unless otherwise stated in the notice
of dismissal or stipulation, the dismissal is without prejudice, except that
a notice of dismissal operates as an adjudication upon the merits when
filed by a plaintiff who has once dismissed in any court of this state or
any other state or the United States an action based on or including the
same claim.
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(2) By Order of Court. Except as provided in paragraph (1) of this subdi-
vision of this rule, an action shall not be dismissed at the plaintiff’s in-
stance save upon order of the court and upon such terms and conditions
as the court deems proper. If a counterclaim has been pleaded by a de-
fendant prior to the service upon the defendant of the plaintiff’s motion
to dismiss, the counterclaim shall remain pending for independent adjudi-
cation by the court despite the dismissal of the plaintiff’s claim. Unless
otherwise specified in the order, a dismissal under this paragraph is with-
out prejudice.

(b) Involuntary Dismissal: Effect Thereof.

(1) On Court’s Own Motion. The court, on its own motion, shall dismiss
an action for want of prosecution at any time more than three years after
the last docket entry showing any action taken therein by the plaintiff
other than a motion for continuance; notice of the dismissal shall be sent
to the parties or their representatives who have appeared in the action.

(2) On Motion of Defendant. For failure of the plaintiff to prosecute for
three years or to comply with these rules or any order of court, a defend-
ant may move for dismissal of an action or of any claim against the de-
fendant.

(3) Effect. Unless the court in its order for dismissal otherwise speci-
fies, a dismissal under this subdivision (b) and any dismissal not provided
for in this rule, other than a dismissal for lack of jurisdiction, for im-
proper venue, or for failure to join a party, operates as an adjudication
upon the merits.

(c) Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim. The pro-
visions of this rule apply to the dismissal of any counterclaim, cross-
claim, or third-party claim.

(d) Costs of Previously-Dismissed Action. If a plaintiff who has once dis-
missed an action in any court commences an action based upon or includ-
ing the same claim against the same defendant, the court may make such
order for the payment of costs of the action previously dismissed as it
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may deem proper and may stay the proceedings in the action until the
plaintiff has complied with the order.]
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