MEMORANDUM

To:  New Hampshire Supreme Court Advisory Committee on Rules
From = Joshua L. Gordon, Esq.

Date: September 6, 2018

RE:  Type-volume limitations for Supreme Court briefs

In May 2018, I broug_ht to this committee’s attention a perhaps-unintended shortening
of suprreme court briefs that were contained in the type-volume limitations in the e-filing rules.

At the June 8, 2018 meeting, when this was discussed, thc committee asked me to show
my work. The committee suggested counting the total words in a sample of filed briefs
(exclusive of those portions which are exempted by the rule), and comparing that to the known
numb et of pages in each brief.'

Ifound a significant difference in words-per-page between briefs that were well short of
the 35-page limit, and those that were at or approached the 35-page limit, as shown on the
attach ed chart. This matters because length limitations are limitations on the maximum. As the
refere nced examples show, filers of shorter briefs tend to expand margins and generally leave
more blank space than filers of briefs that approach the page-limit.

Insetting a maximum, the question is how many words have practitioners regularly been
fitting into a 35-page brief.

For briefs well short of the previous 35-page limit, as the accompanying chart shows, the
270 words-per-page average used by the court is representative. Of the seven briefs between 15
and 25 pages long, my count showed an average of 274 words per page.

However, forbriefs at or approaching the 35-page limit, as the accompanying spreadsheet
shows, with one exception, the total number of words is significantly greater than 9,500 wcrds.
For these lengthy briefs, the average word-count was much higher — 320 words-per page.

Accordingly, the data shows that the 9,500 word limit does not accurately reflect what
appears to be the common practice when briefs are at or near the 35-page limit. Thus, I continue
to believe that the type-volume limits in the current rules are a significant departure from
current practice, and that the resulting shortening of briefs should be more fully considered.

“For purposes of choosing what briefs to use in page counting, I thought it was important to use briefs
that were filed before e-filing came into effect — before lawyers were contemplating compliance with e-filing
formatting changes. Thus, I used briefs filed in 2016, 2017, and early 2018. Though not a scientific sample, I made
an effort to not cherry-pick briefs to skew the results. URLs are provided for each. My method for counting was
to OCR all briefs from their PDF versions in Abbyy, copy the countable text into WordPerfect, and rely on its
automatic word-count.
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