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Honorabie Robert J. Lynn, Chair
Committee Members

Advisory Committee on Rules
New Hampshire Supreme Court
One Charles Doe Drive
Concord, NH 03301

Honorable Robert Lynn and Committee Members:

Over the past 17 years I have worked as a guardian for incapacitated adults. 6 years with
a private agency (The Office of Public Guardian), before beginning sole practice as a
professional guardian in 2006. I was formally approved to practice as a professional
guardian after meeting the criteria as outlined in Administrative Order 16 (Attachment 1)
and remained in compliance with that criteria for 11 years of private practice. I have
enjoyed a successful practice and an excellent reputation for handling difficult, complex
and high conflict matters, ranging from wards who are indigent, to wards with estates in
the millions of dollars. Despite the number of adversarial parties in these matters and
numerous complaints filed against me with the courts and Elderly and Adult Services,
over the course of my carcer, there has never been a proceeding or investigation that has
resulted in a finding of any wrongdoing, violation of professional ethics or any other
inappropriate or improper conduct,

I am writing this committee for the purpose of bringing to your attention a serious and
personally devastating situation resulting from the actions of Judge Edwin Kelly, in his
capacity as Administrative Judge of the Circuit Court, and his use of administrative
orders in the severe and very public destruction of my career and reputation. Attached to
this letter are copies of the relevant administrative orders to which I will refer.

In December 2014, Edwin Kelly issued Administrative Orders 63 and 64 (Attachment 2
&3), which sought to oversee and control the business practices of professional guardian,
by putting restrictions on the rate of pay, number of cases allowed, procedures under
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which a guardian could be appointed and extensive procedural directives to circuit court
probate judges as they pertain to appointments, fee rates and overall monitoring of
guardianship matters. It is important to note that the two private guardian agencies here in
New Hampshire are exempt from these orders in their entirety.

A copy of Administrative Orders 63 and 64, were sent to all professional guardians
outside of the two private agencies, as well as all circuit court probate judges, effectively
making these orders a priority over the law and already well established statutes,
administrative rules, procedures and case law. These orders also constructively vacated
existing fee orders in matters already before various courts.

As the directives contained in these orders presented significant financial and other
problems for sole private practitioners, I petitioned the court in numerous matters for an
increased fee rate and further requested clarification as to what authority an
administrative judge could direct the setting of my rates in a manner that circumvented
established statues, court rules and case law. Almost without exception, every motion
and motion for reconsideration was denied without a hearing. In response, I pursued a
request for legislation to establish guidelines for all practicing guardians, whether agency
or sole practitioner. Based on our meetings and the concerns of the Senate J udiciary
Chair, in late summer 2015, SB 341 (Attachment 4) was introduced to study
guardianships here in New Hampshire. Public hearings were held with J udge David King,
in his capacity as Deputy Administrative Judge of the Probate Court, representing the
Administrative Office of the Court’s adamant objection to any authority of the AOC
being curtailed by legislation or further rule making efforts. !

Subsequent to the introduction of SB 341, Judge Edwin Kelly notified me by letter
(Attachment 6) of his intention to hold a hearing to review two matters brought to his
attention the prior year. Upon notice by my attorney of his representation and further
inquiry as to his authority to conduct a hearing, (Attachment 7) Judge Kelly then issued
Administrative Order 2015-14, (Attachment 8) specifically appointing and granting
administrative authority to Judge Gary Cassavechia to establish and conduct disciplinary
proceedings against me.

For the purposes of the matter which I am bringing before this committee, I will not be
reviewing the course of the proceedings, but will state, at best, the findings are gross
mischaracterizations of my actions and in some instances untrue. I have attached a copy
of my Response Brief to the Supreme Court (Attachment 9) which I believe outlines the
many procedural and other problems with the entire process of the disciplinary
proceedings. This brief was written by me and submitted pro-se, after my attorneys,
citing financial reasons, declined further work in connection with my appeal.

' During the course of these hearings, it should be noted that Judge David King was testifying in opposition
of my position before the Senate committee while he was simultaneously sitting on my remaining non-
guardian matters in the circuit court probate division after having these matters assigned specifically to
him, by administrative orders issued by Edwin Kelly. (Attachment 5).
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On May 6, 2016, Judge Edwin Kelly issued Administrative Order 2016-007 (Attachment
10). Outlining his findings, he ordered me removed from my profession, career and
livelihood of 17 years and further ordered my immediate removal from each and every
guardianship to which I was appointed throughout the Circuit Court Probate Division.
Causing the most harm, were further orders banning me from ever practicing as a
professional guardian again here in the State of New Hampshire. In an unprecedented
step, Judge Kelly then publically disseminated this order, sending it out to over 100
individuals, including but not limited to, every ward, their attorneys, all circuit court
judges, all parties in any guardianship and multiple federal and state agencies (see page 8
of the order). In conjunction with sending a copy of 2016-007, all parties additionally
received a copy of Administrative Order 2016-008 (Attachment 1 1) which listed each and
every guardianship matter from which I was being removed, including the name of the
ward.

These orders were appealed to the Supreme Court. Unfortunately, the Supreme Court,
rather than address the important and serious legal issues, raised in my appeal, and as
reiterated in their order, chose instead to dismiss the entire appeal as moot. (Attachment
12)

From the time of the issuance of Administrative Orders 63 and 64, and through the
Supreme Court appeal process, I have multiple times raised the issue and contested J udge
Kelly’s authority as administrative judge to issue orders that essentially circumvent
properly established statues and administrative rules, including Sup. Ct. Rule 54(4),
which does not grant him authority over private citizens who do not work for the court
and are not paid fees from funds granted to the judiciary by the legisiature.

Article 73-a, of the New Hampshire Constitution establishes:

“The chief justice of the supreme court shall be the administrative head of all the
courts. He shall, with the concurrence of a majority of the Supreme Court justices,
make rules governing the administration of all courts in the state and the practice
and procedure to be followed in all such courts. The rules so promulgated shall
have the force and effect of law.” Art. 73-a.

RSA 464 A- XIV-b, establishes administrative authority under Sup. Ct. R. 54(4) for the
chief justice to “establish the criteria for professional guardians”, with such criteria being
set forth in Administrative Order 16. Administrative Order 16 establishes criteria which,
in part, authorizes the administrative judge to “remove a guardian from the list of
professional guardians for non-compliance or for good cause”. There are no other
authorities granted to the Administrative Judge with regard to the regulation and business
practices of professional guardians.

The administrative judge’s establishment of the disciplinary process under Sup. Ct. R. 54,
was a plain error, as modification or amendments to rules require adherence to
established procedures under Sup. Ct. R. 51. Any extension of authority granted to the
administrative judge requires adherence to the rule making process intended and
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“adopted to aid the Supreme Court in discharging its rulemaking responsibility in the
areas of procedure in all courts and shall apply to all amendments or additions to such
tules.” Sup. Ct. R. 51(a). Sup. Ct. R. 51(c), establishes procedure to adopt, amend or
repeal a court rule in order to ensure any rules, amendments or modification, are subject
to appropriate, judicial or legislative reviews and open to public debate to ensure fairness,
equity and input by the public and other interested parties.

As reflected in the attached Response Brief submitted to the Supreme Court, the
deficiencies with the disciplinary process, in which I engaged in cooperatively and
believed would be fair and limited as to the impact of even the most severe findings,
represents exactly why no single member of the judiciary, in any capacity, should be
taking it upon themselves to engage in an over extension of their authority in any manner
without first having gone through the already well established rule making and statutory
procedures in place.

I cannot begin to express to this committee the devastating effects J udge Kelly’s order
has had not only on my career, livelihood and reputation, but also, due to the public
dissemination of this order, on my ability to work in any capacity for which I have been
educated, trained and practiced for over 20 years. Since the time this order was issued,
these well published findings have, and continue to be, disseminated throughout the court
system and between private individuals. These findings are available on-line to be seen
by any potential employer (Attachment 13). I have been subjected to public scorn and
ridicule and the fostering of hostility resulting in the unending filing of motions and
petitions by two entities in pursuit of nothing more than financial damage. They have
resulted in unending investigations and scrutiny of dozens of prior matters and
appointments and in one instance a very public and embarrassing criminal investigation,
all of which concluded no wrong doing of any kind.

These orders have created contempt towards me by the judiciary to the point where a
circuit court judge, deciding the reasonableness of my fees in one matter, was
emboldened to issue orders for me to repay almost $3,000 subsequent to holding a
hearing and accepting testimony while further acknowledging in her order, that I was
neither noticed of or present at the hearing. In another matter before a different judge,
again a hearing was held without proper notice, resulting in a ruling that, ordered not only
that I pay back fees I had earned, but also ordering me to return to a trust, wages paid to a
care provider, an issue not properly brought before the court or noticed to me by any
party.

Since the issuance of Administrative Orders 64 and 14, these orders have been cited in
multiple circuit court orders as the basis for denying me fees for work earned in good
faith, amounting to tens of thousands of dollars. Because there is no legal basis for these
rules or their authority as the basis to determine fees, the only option would have been an
appeal of each and every order to the Supreme Court, an option that is financially
prohibitive.



Despite the serious legal issues and the serious repercussions of these orders and despite
numerous attorneys stating their agreement of the issues, none have been willing to
represent me. Even counsel in long standing matters have withdrawn. One stating “this is
no longer about the work but about you personally”. I was told in recent months by a
well-known attorncy, “that there is no chance you will get an attorney in the State of New
Hampshire to assist you.” Judge Kelly’s order and its public dissemination has resulted in
my complete inability to obtain counsel within the state of New Hampshire.

After speaking with numerous professionals, legislatures and court employees, in my
opinion, Judge Kelly’s very public abuse of discretion and over reaching of his authority
has had a chilling effect on professionals who work within the court system. They have
expressed to me fear of retaliation in the same matter which I have suffered. This again
highlights why a public and fair process of establishing any judicial or administrative
procedure must be done publically and provide for all stakeholders and citizens to
participate.

The circumstances of what has happened to me highlight the devastating consequences of
a judge-whose findings are regarded with esteem and assumed to be well founded- who
fails to adhere to the statutory limits of his authority and instead overreached his authority
in a manner lacking any consideration for the protection of liberties and fairness offered
by an established process of developing procedures within the judiciary.

Because the Supreme Court has dismissed this matter entirely, other than public
disclosure of this matter, there is no opportunity for me to restore my reputation or undo
the devastating impact of what I believe to be an unlawful procedure.

I am requesting that this committee review the information I am now providing in the
hopes that the circumstances of this matter will be examined and that this committee will
possibly pursue directly to the Supreme Court clarification of the use of administrative
orders in order to ensure that no other citizen will again be subject to the whims and
authority of a single court administrator granting themselves, without accountability or
lawful authority, the power to determine the rights and liberties of any citizen.

If you have any questions or need further information, [ can be reached at 603-226-6004.

Representative Joe Hagen, Chair-House Judicial Committee
House Judicial Committee Members

Sharon Carson, Chair-Senate Judicial Committee

Senate Judicial Committee Members



STATE OF NEW HAMPSHIRE

PROBATE COURT

ADMINISTRATIVE ORDER 16

Criteria for Professional Guardian

Pursuant to RSA 464-A, the Probate Court Administrative Judge shall certify professional
guardians who shall then be eligible for appointment as a guardian of the person, guardian
of the estate or guardian of the person and estate of an incapacitated adult or a minor if
requested by a petitioner.

A person seeking appointment as a professional guardian of an incapacitated adult shall
submit an application to the Administrative Judge. Application forms are available from the
Probate Court Administrative Office.

The requirements for certification as a professional guardian are:

1.

Be a national certified guardian or national master guardian with the Center for
Guardianship Certification (CGC) and maintain this registration as required by
CGC or its successor organization.

Be a resident of the state of New Hampshire or have a resident agent.

Adhere to the Sfandards of Practice published by the National Guardianship
Association (NGA) or its successor organization.

Adhere to the Mode! Code of Ethics published by the NGA.
Provide a bond that is acceptable to the probate court.

Carry malpractice insurance and provide proof of insurance on an annual basis
to the administrative judge of the probate court.

Comply with all requirements of applicable statutes, regulations, and court rules
and orders.

Disclose to the court any actual or potential conflicts of interest upon discovery of
any such conflict.

Recognize the responsibility to provide necessary and appropriate quality
guardianship services as dictated by the ward’s needs.
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10. Certify that he or she will maintain generally accepted standards of accounting,
i.e. trust accounting, on all funds of all wards in their custody or under their
control and further agree that the court or its designee may audit all accounts at
any time.

11.Submit proposed fees and fee agreements for review and approval by the court.
Fees and expenses charged, whether taken or not, must be reasonable, related
only to guardianship duties, and are subject to review and approval by the court.
If fees or expenses are disallowed, the guardian shall reimburse the ward’s
estate.

12. Adhere to the following billing and annual report requirements

a. Provide billing records for time and expenses with the guardian’s annual
account to the court on forms approved by the court.

b. The annual report and/or annual account shall include a report of
cumulative fees paid to the guardian since the initial appointment as
guardian, other than fees received from governmental sources.

c. The annual report and/or annual account shall also include a report of fees
received from all sources for guardianship services rendered, other than
fees received from governmental sources.

13. Submit to a criminal background, and an abuse and neglect registry check
annually or as requested by the administrative judge of the probate court. If
arrested or convicted for any felony or misdemeanor during the term of
guardianship, disclose this information promptly to the administrative judge of the
probate court.

14. Consult with a national certified guardian or national master guardian who has
been approved by the Probate Court Administrative Judge for at least the first
two cases involving guardianship of the person and at least the first case
involving guardianship of the estate.

15. Be approved by the Probate Court Administrative Judge.

16. Be subject to removal from the list of approved guardians for non-compliance
with any of the criteria for professional guardians or for good cause as
determined by the Probate Court Administrative Judge.

David D. King
Administrative Judge of Probate Court

History
Effective: August 28, 2009

AQ18 (09/10/2009) Page 2 of 2



State of New Hampshire
Circuit Court
Administrative Order 2014 - 63

Pracedure for Appointment of Professional Guardians

in the exercise of its authority to oversee and cartify professional guardians eligible for
appointiment as guardians over the person and estate, see RSA 454-A' N.H. Prob. Ct.
Admin. Order 18 (9/10/2009), and to ensure proper management of a ward's person
and estate, the Couit establishes the foliowing procedures for appointment of
professional guardians.

in establishing these procedures, the Court recogrizes that industry best practices
provide that professional guardians: “shall fimit each caseload to a size . . that aliows a
rmimum of one visit per month with each person, and that allows regilar contart with
& service providers.” NaTIONAL GUARDIANBHI? ASSOCIATION STANDARDS OF PRACTICE
23\ (4" ed. 2C13j: see N.H. Prob. Ct. Admin Order 16 | 3 (S/10/200¢)

In furtharance ¢f these goals, all professional guardian appointments shail be made as
follows:

1. The New Hampshire Circuit Court will maintain a list of certified professioral
guardians and their current open caseload. Guardians will be required to notify
the Court of thair current cases on a quarterly basis.

2.)  When service providers, heaith piofessicnals, individuals. or the courts discern a
reed for professional guardian setvices, they will be required to contact the
Cireuit Court Professiorial Guardian Ccordinator for a list of *available
professional guardians” In the geogiaphic area.

{n2

“Availabie professional guardians” are defined as those professional guardians
with repoited current caseloads under thirty-five (35) ciients per certified
professicnal guardian. See NATIONAL GUARDIANSHIF ASSOCIATION STANDARDS OF
PRACTICE 23.) (4th ed. 2013).

4.}  Partes may only petition for, and Probate Division Judges may only approve,
appointments of an availakle professional guardian that has been referred by the
Circuit Court Prefessional Guardian Coordinator.

Decamber 11. 2614 fs! Edwin VW Kelly
Edwin W Kelly

Circuit Court Administrative Judge



State of New Hampshire
Circuit Court
Administrative Order 2014 - 64

Standards for Assessment and Approval of Professional Guardian Fees

In the exercise of its authority to approve fees and expenses charged by professional
guardians, see Circuit Court - Probate Divisiors Rule 88. the Court seeks to protect
waids from the burden of unreasonable fees. See RSA 464-A.1. Prefessional
guardians likewis& have a duty to ensure that the pecuniary interests of wards are
protecied. See NaTIGNAL GUARDIANSHIP ASS0CIATION STANDARDS OF PRACTICE 22 1l (4%
ed. 2012); MoDEL CODE OF ETHICS FOR GUARDIANS R. 2.1 (1988). Pursuant to RSA
464-A:23, every professional guardian is ailowed to recover reasonable compensation
for proper expenses and services provided during the guardianship.

in urder io satisfy the Court's desire to protect wards from the burden of unreasonable
fees and establish a foe review system that is fair arid consistent, the New Hampshire
Cireuit Court establishes the following standards for assessment and approval of
professicnai guardian fees. See In re Estate of Rolfe. 136 N.H. 294, 298
1992)(establishing standards for fiduciaries).

The standards for assessment and approval are established as follows:

in Toe stendzrds for assessment and approval of professivnal guardian fees appiy
to guardianships uver the estate, person, and both the estate and person.

2. The Court deems $80 per hour to be the reasonable customary rate for
professionai guardian services based on the experience and skill set required of
proiessional guardians, see N.H. Prob. Ct. Admin. Order 16 (911 0/2009)(criteria),
the avatability of professional guardians in New Hampshire. and reasonable fees
allowad otiver simitar orofessicns adopted by court rule. CF, Sup. Gt. R. 48
(Counse! Fees for Indigent Persons): Sup. Ct. R. 48-A (Guardian Ad Litem Fees).

3. The Court. based upon its experience reviewing fee petitions, and after
consultation with certified professional guardians, deems that customarily a
professional gugrdian spands five hours per month attending to the needs of a
ward on average over the life of the case.

4. rrofessional guardians may charge the $60 custornary rate for up to five hours
per month, not to exceed 3300 per month. without rior approval of the Probate
Division, provided they submit a quarterly staternent documenting that in
conformity with industry best practices the guardian has met with the ward
monthly during the preceding quarter. See NATIONAL. GUARDIANSHIP ASSOCIATION
STANDARDS OF PRACTICE 13,1V & 23.1 (4% ed. 2013). Reporting forms are
available on the Probats Division website or at the Uffice of the Clerk of Court.



tn

if. however, the Court finds that the $300 per month fee will unduly deplete the
ward's available income or account(s). impoverish the ward. or otherwise deprive
the ward of basic necessities, the guardian will be required tu seek court

approval for ali fees charged the ward.

Professional guardians may petition the Probate Division bafore which the case
is pending in writing for authorization to biil the ward in excess of $300 per
mornth. at a rate of $60 per nour, after demonstrating that there is good cause
and/or exceptional circumstances justifying additional billing to the ward. Any
pedtion requesting approval of additiunz! fees shall be filed within thirty (30)
cays of a2ppointment or within thirty (30) days of the occurrence of the
extraordinary circumstance. Any such petition must be filed and approved prior
10 the expenditure of any additional time on the parl of the guardian for which
the guardian intends o seak authonization to exceed the monthly fee aliowed by
this Administrative Girder,

‘Goud cause” and “axceptional circumstances” may include, but are not limited to
the fellowing:

a.; Unusual or exceptionaly time-consuming litigation reasonably uridertaken
to protect the ward and’or recover assets of tie ward

b} The ward expertiences unusual or exceptionally time-consuming mentai or
physical health emeraancies;

c.) Emergency conditions or othier circumstances requiring urgent attention;
d} Services necessarily provided outside regular business hours:

€.; High degree of potential danger (hazardous materials, contaminated real
property, or dangerous persons);

£) Unusuai challenging family dynamics of the ward that substantially increase
the time necessary to complete regularly routine tasks:

g.) Unusual complex firancial issues in proper ranagement of the ward's
estats, including: compiex tax issues; significantly large assets, unusual
complex reguiatory ervironment: or otherwise problematic management or
recovery of assets;

h.; The services providad the ward require specific skiiis, education, training, or
vertification heyond that required of professional guardians under Probate
Court Administrative Crder 16 {dated 9/10/2000);



1i

12,

13.

14.

i

G

i) The unique circumstances of the ward preciude employment as a guardian
for other clients.

“Good cause” and “exceptional ciicumstances” justifying additicnal remuneration
do not include the usual and customary work required to establish and organize
the guardianship during the first six months following appointment.

“Goud cause” and “exceptional circumstances® justifying additional remuneration
do not include time spent applying for authorization to exceed the $300 monthly
fee,

A tinding of “good cause” and “exceptional circumstances” justifying reasonable
addiicnal remuneration is to be determined on a case-by-case basis by the
Frobate Gwvision judge assigned to the case in the exclusive exercise of authority
granted by Circuit Cout - Probate Division Rule 88.

Petilions to exceed the $300 monthily fee must describe. with specificity, the
circumstances which justify additional remuneration, including a detailed
desciiption of ihe work performed and the time expended in performance of the
excepiionai services. Petitions shall be reviewed without necessity of a hearing
unless so crderea by the court.

Mo funds ehall be removed from the ward's account!s) for payrnent of exceptional
fees absent 2 sourt order, Only after a fee petition has been anproved by the
Frobate Livision may the guaidian be compensated for fees arising from
sxceptional circumstarices,

No fees may be co'lected for services in the months preceding appointment by
the Probate Division

The Probate Division may, upon its own initiative, order a guardian to justify
monthly biiiing of $300 to the ward If it believes that the standards set forth in
Probate Court Administrative Order 16 (dated 9/10/2009) or industry best
craciices, gee NATIONAL GUARDIANSHIP ASSOCIATION STANDARDS OF PRACTICE (4"
ed. 2013;. MODEL CODE OF ETHIC3 FOR GHARDIANS (1048), have been breached.

Guardians shail disclose in writing to the ward the fee standards at the time of
first apreatance: and provide a projection of expecied annual iess within 90 days
of appoinimen: See NATICNAL GUARDIANSHIF ASSNCIATION STANGARDS OF
PRACTICE 22,1V {4th ed. 2013).

The Guardian shall noiify the Court. in writing, any likelihood that the ward's
funds will be exhausied and advise the Probate Division whether the guardian
will sesk remioval. A Guardian rmay not abandon the ward when estate funds are
exhausted and shall make appropriate sucoession plans. Sse NATIONAL
CUARDIANSHE? ASSTUIATION STAHDARDS OF PRACTICE 22 V (47 ed. 2013).



17.  This Grder is not to be construed to replace the requirements for certification set
forth in Probate Court Administrative Order 16 (dated 9/10/20G9).

18. The siandards set forth above are effective as of the date of this Order.

December 11, 2014

Edwin W. Kelly
Cireuit Court Administrative Judge
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CHAPTER 152
SB 341 - FINAL VERSION
032472016 1041s
20Apr2016... 1281h

2016 SESSION
16-2792

0510

SENATE BILL 341

AN ACT cstablishing a committes to study guardianship in New Humpshire.

SPONSORS: Sen. Carson, Dist 14: Sen. Cataldo, Dist 6, Rep. Hopper, Hiils. 2; Rep. Wall, Straf. 6

COMMITTEE; Judiciary

AMENDED ANALYSIS
This bill establishes a committee to study gusrdianship in New Hampshire.

Explanation: Matier adued 10 current lave appears in bold italics.

Mattir removied from current law appears [i-bravkeisand-struckthroush:|

Matter which is cither (a) ail new or (b) repealed and reenacted appears in regular bpe.
03.24:2016 1041s

20Apr2016... 1281h 16-2792

05310

STATE OF NEW HAMPSHIRE
In the Yeur of Our Lord Two Thousand Sixteen
AN ACT cstablishing a committec to study guardianship in New Hampshirc.

Be it knucted Fy the Senute and House of Representatives in Geieral Court comvened:

152:1 Committee Established. There is vstablishcd a committex to study guardianship in New Hampshire.

132:2 Memburship and Compensation.

[. The members of the committee shall be as follnws:

(a) One member of the senate, appoinied by the presiden: of the senate,

(b) Four members of the house of representatives, one of whom shall be a member of the children and family law
committce, 2 of whom shall be members of the judiciary committee, and one of whom shall be a member of the
health, human services and elderly affairs commiitee. appuinted by the speaker of the house of representatives.

II. Members of the comnittec shall receive mileage at the legislative rate when attending to the dutics of the
committee.

152:3 Duties, The committee shatl study guardianship in New Hampshire te determine:

1. Whuther guardians should he registered and licensed by the state,

1. Who should have jurisdiction over puardians.

Lil. The number of guardians in New Hampshire and how the work of a private guardian differs from that of a public,
court appointed guardian,

IV. The requircments, if any. for sumeone to become a guardian.

V. Whether New Hampshire should adopt, or adopt with amendment. the National Guardianship Association
Standards of Practice.

http:/www.gencourt state.nh.us/bill_status/billText.aspx?id=983&txtFormat=html 7/31/2016
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152:4 Chairperson; Quorum. The members of the study committee shall ¢lect a chairperson from among the
members. The first meeting of the committee shall be called by the senate member. The first meeiing of the
commitiee shall be held within 45 days of the effective date of' this section.  Three members of the committee shall
constitute a quorum.

152:5 Report. The committec shall report its findings and any recommendations for proposed legislation to the
president of the senate, the speaker of the house of representatives, the senate clerk, the housc clerk. the governor, and
the state library on or before November 1, 2016.

152:6 Effective Date. This act shall take ctfect upon its passage.

Approved: May 27, 2016

Effective Date: May 27, 2016

http:/fwww.gencourt.state. nh.us/bill_status/bill Text.aspx?id=983&txtkormat=html 7/31/2016



State of New Hampshire
Circuit Court

Adminisirative Order 2016-0611-TD

Crder of Raassignment to Trust Decket

Pursuant to RSA 490-F:2 and Circuit Court Administrative Order 2014.-04, In re: Guardianship of
Batbara L. Cuvh — Case No. 317-201 1-Gl-00421, and Estaie of Barbara L. Cook — Case No. 317-
2016-FT-C0201, cuirently pending in the 5" Circuit ~ Probate Division — Concord, are reassigned to
the Trus! Docket ta be heard and decided by Deputy Administrative Judgs of the Circuit Court David
D. King. Presiding Judge of the Trust Docket.

All future pleadings shali be filed and hearings shall be conducted at the 7;’ Circuit — Probate Division
{Dover) unless otherwise ordered by the Presiding Judge. - '

S
; T

Edwin W. Kelly, Administiative Judge
New Hampshire Circuit Court

Juie S 2018



State of Nows Ma mpshirs
Circuit Court

Administrative Order 2016-0009-TD

Ordar of Reassigiment 1o T; rusi Decket

Pursuart fo RSA 490-F-7 anc O rcuh L;}:J;f:.-f\i"?' Edtale of Daisy &
Hate. Case No. 317-2014-ET-00845 Wi of Canisy Hale, £ Mary Marsvich, Case No.
317 2C1 “TU-CO483, urred Trust of Daiss yL.omae, Lase No. 3172005 TU-00147, ey ently Lansing in
e & Circuit - Probate Division —Meanimack, are reasel

deciiet by Deputy Admsinistiative Jugoa G

?lll.’:liHl-":‘ Kiger 201404 b s

Flnailly
el K

""'?_t'_ :m; Fv":st i;:m. #et 0 be Bused ane

ge ot e Cur wid O King Lo FEsiaing Junse of ‘e
frust Uncket.
Al futle pleadings shai be fiked ane | eannygs shall be conductes ar t Ui ail - Progoats Divims

Lcver: unless otherwise crigm | 2y tie Presiding Judge.
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Lc:-*“u l(c ¥, Adininralive CUTHIG

N ampshre Circuit Court

Aprit £ 2016



State of Mew Hampshire
Circuit Court

Adminisirative Ordey 2016-0608-TD

Crder of Rezssignment to Trust Doclet

Pursuant to RSA 490-F:2 and Circuit Court Administrative Order 2014-04, in re: Guardianship of
Michael A. Peters, Case No. 317-2013-GI-0001; Special Needs Trust of Michael Peters, Case No.
317-2013-TU-00233; and Special Weeds Trust of Michael A. Peters, Case No. 317-2015-TU-00178,
currently pending in the 6" Circuit -- Probate Division ~ Concord, are reassigned to the Trust Docket,
to be heard and decided by Deputy Administrative Judge cf the Circuit Court David D King, Presiding
Judge of the Trust Docket.

All future pleadings shall be fiied and hearings shall be conducted at the 7" Circuit - Probate Division
‘Dover) unless otherwise ordered by the Presiding Judge,

& f/i:jg;}e/\ ‘ )&‘ o

Edwin W. Kelly, Administatide Judge
New Hampshire Circuit Court

February "=, 2016



The State of New Hampshire
Circuit Court

Edwin W. Kellv Circuit Court Administrators

Administrative Jurge Gina Belmont, Esq., Sr. Administrator
Paula Hurley, Esq.

David D. King Patrick W. Ryan, Esq.

Deputy Administrative Judge Brigette Siff Holmus, Esq.

September 24, 2015

Ms. Jeannette Marino
75 South Main Street #7, Box 616
Concord, N.H. 03301

Re: Status as Professional Guardian

Dear Ms. Marino:

Professional guardians are appointed by the Probate Division from a list maintained by,
and under the supervision of, the administrative judges of the Circuit Court. Probate Court
Administrative Order 16 (2009) (“"Administrative Order 16") sets forth the criteria for
professional guardians. Since the former probate court has been absorbed into the Circuit
Court as of Jq?y 1, 2011, it is now the Circuit Court which has jurisdiction over professional
guardians See RSA 464-A:2: XIV-b; 480-F:17, :18.

Administrative Order 16 provides at {16 that all professional guardians are “subject to
removal from the list of approved guardians for non-compliance with any of the criteria for
professional guardians or for good cause as determined by the Probate Court [now Circuit
Court] Administrative Judge.” Administrative Order 16 also specifies that professional
guardians must, inier alia, adhere to the Nationai Guardianship Association Standards of
Practice, id. T 3 (“NGA Standards”), act in compliance with all applicable statutes,
regulations and court rules, id. [ 7, and submit fees for court review and approval. Id. {[11.
As such, failure to perform in conformity with these requirements may form the basis for
sanction by the administrative judge, including removal from the list of approved
professional guardians.

Two cases have been referred to my attention by Circuit Court trial judges. in each of the
cases discussed below, orders have issued which raise serious question about your
suitability to continue as a professional guardian in the State of New Hampshire. Since
both cases involved appeals to the New Hampshire Supreme Court, | have withheld taking
administrative action pending the outcome of those appeals. Both matters have now
reached conclusion and the trial court findings and orders constitute final binding orders.

43 Chenell Drive, Suite 2, Concord, New Hampshire 03301-8541
(603) 271-6418



The purpose of this letter is to advise you of my intention to consider the imposition of
sanctions against you, up to and including the removal of your name from the court’s list of
approved professional guardians.

The cases and circumstances which give rise to my concern are as follows:

Guardianship of Margarete Payan (317-2011-GI-00490): In this case, Judge Leonard
made findings that you violated multiple standards of the National Guardianship
Association {(NGA). Administrative Order 16 requires adherence to the NGA Standards.
This followed a hearing held after Judge King, the deputy administrative judge, received a
letter of complaint from Meg Miller, R.N., in which she stated that in her twenty four years
as a registered nurse and sixteen years as licensed nursing home administrator, she had
“never witnessed znything close to this abuse by a private or public guardian.” Among
Judge Leonard's findings were that you removed the ward from the home where she had
resided for more than four years under the false pretense that you were taking her to
tunch. The Office of Public Guardian (OPG) was appointed as successor guardian and
returned Ms. Payan to her previous living environment upon appointment. Judge
Leonard's order, and its findings, are incorporated herein by reference. You appealed the
case to the Supreme Court on numerous grounds. See In re Guardianship of M.P., No.
2014-0655.(Unpublished order dated Sept. 14, 2015). The Supreme Court affirmed Judge
Leonard’s order, including her findings that you violated at least eight NGA Standards. id.
at 4; see also In re Guardianship of M.P., No. 317-2011-GI-00490, Order at 3-5 (N.H.
Prob. Div. Aug. 5, 2014).

Guardianship of John Lazott (317-2013-G1-00260): In this case Judge King was
requested to approve your fees, over and above $2,193.16 which you had reported on the
first and final account. Specifically you requested another $4,641.19 to be paid from future
social security income. In the course of denying these fees as being unreasonable, Judge
King learned that you had been paid $4,800.05 in addition to the fees reported in the first
and final account. The account, which was filed under oath, did not disclose the fact that
you had received the additional $4,800.05, during the period covered by the accounting.

In asking the court for additional fees from future income of the ward, you intentionally
misrepresented the fees already taken. This failure to disclose income violates both the
NGA Standards as well as Probate Division Rules. See Cir. Ct. — Prob. Div. R. 88 & 108.
Judge King's order dated April 29, 2015, and the other orders referenced therein, are
incorporated herein by reference.

In addition, while you blamed the court for delays in the case, your five-month delay in
filing a request for court appointed counsel for Mr. Lazott cost the state several hundred
dollars, when you authorized counsel fees to be paid at inflated rates, over and above
what would have been paid had you made a timely request for the state to pay the fees at
indigent rates. Your appeal to the Supreme Court, see In re Guardianship of J.L., Case
No. 2015-0281, was withdrawn by order dated August 12, 2015. As indicated earlier,
Judge King’s orders, including the finding of “significant breaches of fiduciary duties
relative to reporting and accounting for fees,” see Guardianship of John Lazott, No. 317-




2013-G1-00260, Order at 13 (N.H. Prob. Div. Apr. 6, 2015), now constitute binding final
orders. '

Given the findings made in these two serious matters, as indicated earlier, | wili be
considering whether and what sanctions should be imposed, including whether you should
be removed from the list of approved guardians, pursuant to Administrative Order 16.
Before deciding this issue, you will have an opportunity to be heard. Accordingly, | will
conduct a non-evidentiary administrative hearing in the probate division courtroom at the
Merrimack County Building in Concord on October 23, 2015 at 9:30 a.m. You may be
represented by counsel and you will be given the opportunity, through counsel or directly,
in writing or by sworn testimony and/or memoranda, to show cause why sanctions,
including the removal of your name from the Circuit Court list of approved professional
guardians, should not be imposed. One hour has been allotied for this hearing.

To repeat for purpose of clarity, the findings of the probate division in the Payan and
| azoite cases are finat and will nat be re-litigated during this hearing.

Very truly yours,

L A
e AN | i
P

=)

Edwin W. Kelly
Administrative Judge
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October 19, 20132

Hoa. Edwin W, Kelly
N.H. Circuit Court

45 Chenell Drive, Suite 2
Concord, NH 03301

Re:  Jesnnette Maiino - Staws as Professiona! Cuardian
Responsc to Letier Dated September 24, 2013

Dzar Judge Kelly:

I'his oifice has jusi been retained by Ms. Jeannctte Marino with respect to a heariag scheduled
sefore Your ilonor on October 25, 2018 As sl {orth in Your Honor's leiier of Sepiember 24,
2015 giving notice oi the hearing, the purpose ot the hearing is W determine whetler and what
sanciions should be imposed against M. Marino, including removal from the list of approved
professional yuardians, in light of two cases of miscorduct referred te Your Honor by other
Cireuit Court trial judges. Tam writing 10 Te4uesi 8 continuance (and o request additional
hearing time), and to raise certain precedural questicns directed at the manuer in which the
hearing will he conducted.

With respect to the need For & continuinee generaily, my otlice was retained this pust Thursday,
October 15. Given the volume of materia! underlying the two cases which will be the subicct of
tie hearing, and the seriousness of the setential sanciion of removal frumn the list of approved
guardians which direetly impacts Ms. Marino's tiveliboud, we respectfully requesi a continuance
of at least sixty (601 days to properiy prepare represent Ms. Mavine.

With regard 10 the conducs of the hearing itself, itappears that Your Foamor's authority to
conduct the hearing asises irom Admindstrative Order 16, Although paragraph 16 of
Administrative Order 16 provides that & professivnal guardian is subiect to remavai rom the
court-approved list for goa-compliznce with any required eriteria or for good cause shown, we
have heen unable to locate any otrer administrative orders, raies or stututes in the Mate 0 New
Hampshire giving any guidance on the procedures to be followed in conducting disciplinary
‘hearings against professional pusrdivns. The lack of procedural guideiines ruises serious due
procss COnuerns.

DEVINE, MLLIMET 111 AP D T STRuCT
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Hon. Edwin W. Kelly
QOctober 19, 2015
Page 2

In additicn, other than possible removal ‘rom the list of upproved guirdians, there are no

established rules outlining the possible sanctions which may be imposed for violation of the
National Guardianship Assccialion siundards, which reises the issue of proper nutice to Ms.
Marino of sunctions that Your Honor may be censidering or is legally authorized to impose.

Your Honor’s letter states ihat the hewwing will cunsist of 2 one hour non-cvidentiary
agministrative hearing, but that Ms. Marino may ke represeated by counsel and give swom
testimony —which suggests it is in iact an evidentiary hearing. Nunietous questiens also arise
regarding how Ms. Marino muy present her case, including the following:

(@) is Ms, Marino entitled 1o call witnesses to testify on her hehalf on the issue of her
reputation, character and work history, including possibly having one or more
judicial officers provide testimony?

(b1 Is ivis. Marino entitled to issue subpoenis (o sompel the atiendunce of witnesses?

(¢) Is Ms, Marinoe entitied to have an expen witness testity on her behall?

(&) What constitutes the record te pe considered by Your Honor in reaching 2
determination, and will Your Honor require the sworn testimony of any witness?

(¢1 Is Ms. Marino entitled to conduct further discovery. including depositions and
requests for production of ducuments?

{f) If witnesses are to be calied and documents produced in advance, should witness
and exhibit lists be provided in advanee?

() What is the burden of proaf ia esisblishitg misconduct warranting disciplinary
action, and who bears that burden?

(h) Will the rules oi cvidence apply und‘or zuide the court in the conduct of this
hearing?

(iv What are Ms. Marine’s riglis of sppead cr for further administrative or judicial
review of any disciplinary sction wken?

On the issue of sanctivns, Your Henor corcludes from a reading of Adininistrative Order 16 that
Lailure to follow the criteria to be an approved professional guardian “niay forn: the dasis for
sunctions ... incleding removal fron: the list ... This staterment implies that sanctions other
\han removal are pessible, vet rowhere within Administraiive Order 16 does it state that a
professional guardian can be “sanctioned.” Altwugh sanctions siiort of remeval from the list
may be to Ms. Marino’s advantage, there is nothing (o indicate what factors might be considered
nor what sarctions mighi be appropriate depending upon the severity ol the misvonduct, €.g.,
letier of reprimand, letter of sdmonishient, saspension, or manetary fine. Having such guidance
ot only gives preper rotice, but couls, for exumple, facilitate an agreement to aosept discipline,
puriicularly where the remedy is designed to ensure future compliance with daiies, standards,
snd requireinents for a professional guardion. Such remedies might include changes in method

-



Hon. Hdwin W_ Kelly
QOctober 19, 2015
Page 3

of practice, probation, restitution, additional training, consultation with other expert guardians,
racntoring or an gudit.

Factors that might be relevait in arviving at an eppropriaie level of disciplinary action might
include: potential er actual injury caused by the miscunduct; aggravating factors such as prior
disciplinary action or pattern of miisconduct, failure to couperatc. multiple oifenses, refusal to
acimowlcdg,e wrongdoing, vulnerahility of the victim, and conduct rising to the level of criminal
conduct; mitigating tactors such as abscnoe of prior disciplinary action, 2ood iaith ¢fiort to make
restitute or correct mistakes, ceoperation with disciplinary procesdings; whether there was an
intent to benetit the guardian ov arother, or to deceive the court or cause serious injury to a party,
or interference with the fegal sysiene; activas invalving dishoresly, fraud or inistepreseniation;
gross incompetence. Itis unknown what standards er faciors Your Honor intends to rely upon in
reaching a determination ir this matier, making it difficuls, it not impassible, to prepare an
orderly presentation of evidence und to know whether witnesses or additivaal documents are
necessary and should be ebtaired.

Ms. Marino is justitiably eoncerned. and wishes te address the court fully and completely, to
..,ompl) with the court’s requests, and to defend horseil appropriately, Given the appan.nt
severily of the contemplated sanclions (removal frem New Hearapshire's approved guardians
list)—which would jeopurdize her very livelinood--it is respectiuliy submitted that the issues
outiined above need to be addressed in order to attord Ms. Marino ada':qu.m: dug process and to
ensure & fair hearing.  As it is unlikely these mariers can be addressed prior (0 the hearing
scheduled for Octoter 23, if Your FHonor is inclined te grant & continuance, we reduest thai the
Outober 23, 2015 hearing Jaie be used as a structurine conference, which would ailow the court
and counsel to further discuss these impoitant issues and to put in place a realistic time-line for
these proceedings.

‘Thank you for vour attention to this important matter.

Very wruly you»s

David P. th
DPE:vsb

cu! Jeanngite Marino



State of Neve Hampstire
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STATE OF NEW HAMPSHIRE

SUPREME COURT

No. 2016-0253

Petition of Jeannette Marino

APPEAL PURSUANT TO RULE 11 FROM A DECISION OF THE
ADMINISTRATIVE JUDGE OF THE NEW HAMPSHIRE CIRCUIT COURT

RESPONSE BRIEF OF JEANNETTE MARINO

Jeannette Marino, pro-se
75 South Main Street, #7-016
Concord, NH 03301

(603) 226-6004



QUESTIONS PRESENTED

Whether the Administrative Judge's establishment of a disciplinary procecding for
protessional guardians was an unsustainable act of discretion in that findings were based
on the validity and reliability of probate court findings made on a on preponderance of
the evidence, whereas the Petitioner’s liberties at stake required clear and eonvincing

evidence.

Waeticr the Administirative Judge’s establishment of a disciplinary procceding for
profussional guardians was an unsustainable act of discretion and authority under Sup. Ct.
R. 54, and made plain error in that he failed io adhere to the requirements of Sup. Ct. R.

51.

Whether the administrative judge in setting up a disciplinary process. failed to properly
establish or notice Petitioner of certain procedural considerations and parameters as they
pertain to the New Hampshire Rules for Professional Conduct for attorney (<“PCC™)
standards, including. but not limited to. standard of analysis, confidentiality and collateral
estopple, nor advise of his assertion removal from the list of professional guardians was

inclusive of removal from all guardianship matters.

Whether the adminisirative judge’s argument the issues are now moot, fails in light of
new intormation from Center for Guardianship Certification ("CGC™)y and new

information reflecting the issues are not dead

ta



STATEMENT OF FACTS AND CASE

[his matter arises from an order of the Circuit Court Administrative Judge Edwin Kelly,
which permanently removed Jeannette Marino, Petitioner, from all existing guardianship cases
and effectively strips her of her entire livelihood and prevents her from ever working again in

any capacity related to Petitioner’s career of seventeen (17) years.

Petitioner now submits this response bricf, pro-se, in order to respond to issues raised in
the brief of the administrative judge and point out plain error that has effected substantial rights
of the Petitioner, Sup. Ct. R 16-A. Specifically, fuilure to adhere to the requirements of Sup. Ct.
R. 51, wnen acting in his authority as administrative circuit court judge under Sup. Ct. R. 54 and
he failure to notice Petitioner of the use of New Harnpshire Professional Conduct Rules for
attorneys, in conjunction with failure to notice Petitioner of the administrative judges belief his
authority to remove Petitioner from the list of professional guardians extended to removal from
all guardianship matters, thereby creating circumstances that caused Petitioner to be stripped of
her profession. permanently banned from cver practicing again and very publically destroyed the
reputation of Petitioner, all important liberty rights. Petitioner also now presents certain new

informaiion not previously available.

Facts contained in Petitioner’s bricet and the brief filed by the Adininistrative Judge arc hereby
incorporated into this Response. to the extent such {acts are subject o further challenge hy a

clear and convineing stundard of evidence,



SUMMARY OF THE ARGUMENT

The brief of the administrative judge raises several arpuments, but almost the cntire
Statement of the {ase and Facts is predicated on the validity and reliability of the findings in
four (4) ! underlying probate court maticrs. with such findings made based on a preponderance of

-

the evidence. The administrative Judge further argucs, “Petitioner did not challenge the
adminisirative judge’s authority to conduct disciplinary proceedings, nor did she question the
administrative judges’ authority to decertify her as a professional guardian”, an argument
predicated on the hasis that Petitioner was fully informed and advised of certain procedures,
considerations. authority and sanctions, not noticed until issnance of the hearing judge’s
recommendation (“Recommendation”) A-25 and the administrative judge’s disciplinary order
(“Order™) A-2. and not noticed prior to Petitioner’s opportunity to request. assert or move for

additional procedural and other rights.

The factual circumstances of the underlying probate court findings, relied on as the basis
for analysis, conclusions, findings and eventual sanciions, are simply not supported by the record
in the underlying matters so s {o support conclusions the Petitioner was “lacking candor”,
A47“demonstrated a stunning lack of prolessional competency™. A38 “told a bold-faced lie”, A4,

and 1s possibly “sinister”, A43.

Where important individual liberties, such as an individual’s livelihood, carcer and
reputation, are at stake, the standard oi’ evidence must be clear and convincing, to ensure fuirness

and all dafenses passible. Failure to properly notice Petitioner of cither the application of the

I (itations to the records are as follow: A-refers to Appendix in Petitioner brict, Na-refers to Appendix in the
Administrative Judge’s brici and AR- refers to Appendix contained of this brict, TR refers to the transcript of the
disciplinary proceedine.



PCC model of discipline and sancions. including etfective disharment- by removal from all
guardianship matters- and public dissemination of hoth the Recommendation and Order., in
conjunction failing to properly notice Petitioner or her counsel with the Administrative judge’s
overrcaching expansion of the plain reading of Administrative Order 16, SA39, resulted in a
enial of due process and failed to consider Petitioner’s right to assert additional rights and safe-
guards not evident as necessary during the structuring of the disciplinary proceeding by the

hearings judge.

Had either the hearing judge or the administrative judge properly and clearly noticed
Petitioner of the adoption of certain procedural standards and asseition administrative authority
extended past merely removing Petitioner from the list of professional guardiuns, Petitioner
would have requested and moved for additional righis prior to cooperatively engaging in the
disciplinary process. More specifically, Petitioner would have requested or moved for a clear
and convincing standard of evidence, confidentialily and the barring of collaieral estopple. If
allowed, assertion o1 these rights would have allowed evidence not presented to the hearing
judge to be brought forward, thereby refuting findings in the underlying matters. that most
assuredly would have resulted in different analysis. conclusions, findings and eventual sanctions
which included removal from all existing guardianship mattes and public dissemination of both

the Recommendation and Order.

ARUGUMENT

I THE ADMINISTRATIVE JUDGE EXERCISED AN UNSTAINABLYE ACT OF
DISCRETION AND P LAIN ERROR IN THAT HE WAS NOT AUTHORIZED
BY STATUTE OR C'OURT RULE TO ESTABLISII A DISCIPLINARY
PROCESS WITHOUT FIRST ADHERING TO SUP. {T. R. 51



2. The Administrative Judge Lacked Authority under Sup. Ct. R. 54 to Remove
Petitioner from Existing Guardianship Matters Without Adherine to Sup. Ct. R. 51

A plain reading of RSA 464 A- XIV-h, establishes Sup. Ct. R. 54 grants authoerity to the chief
justice to “‘establish the criteria tor professionul guardians™, with such criteria being set forth in
Administrative Order 16. A plain reading of Administrative Order 16 establishes criteria which,
in part, authorizes the administrative judge to “remove a guardian trom the list of professional

guardians for non-compliance or for good cause”.
Article 73-u, of the New Hampshire Consiitution establishes:

“The chief justice of the supreme court shall be the administraiive head of all the courts.
He shail, with the concurrence of a majority of the Supreme Court justices, make rules
governing the administration of all courts in ihe state and the practice and procedure to
be followed in all such courts. 'The rules so promulgated shall have the force and effect of

iaw.”. Art. 73-a.

Based on the {oregoing, any extension of diseretionary authority granted to the
adiministrative judge to either extend his authority beyond the parameters of Sup. Ct. R 54,
reauires adherence to the rule making process as outlined by Sup. Ct. R. 51, intended and
“adopted to aid the Supreme Court in discharging its rulemaking responsibility in the arcas of
procedure in all courts and sha!l apply to all amendments or additions to such rules.”, Sup. Ct. R.
51(a). Sup. 't. R, 51(c). establishes procedure te adopt, amend or repeal a court rule, ensuring
any rule amendments or modification, arc subject to appropriate, judicial or legislative reviews
and open public debate to ensure fairness, equity and input by the public and other interested

partics.



iL. THE ADMINISTRATIVE JUBGE EXERCISED UNSUSTAINABLE
DISCRETIONARY AUTHORITY AND COMMITTED PLAIN ERROR WIIEN
HE FAILED TO PROPERLY NOTICE PETITIONER OF THE RISK TO HER
PROFESSION, LIVLIEHOOD AND REPUTATION PRIOR TO
COMMENCMENT OF THE DISCIPLINARY PROCEEDINGS THEREBY
DENIYING ESSENTIAL RIGHTS TO DUE PROCESS

a. _Failure {p Properly Notice the Appiication of New Hampshire Rules
Professicnal Conduct for Attorneys

‘The administrative judge, by Administrative Order 2015-14, in part directed the hearings
judge to “establish procedural guidelines for the administrative proceedings before him.” It was
not until issuance of the Recommendation by the hearings judge that Petitioner became aware the
court would “adopt[s] as a guiding tool in making its decision, the standard used to evaluate the
appropriate sanction when an attorney has violaied the New Hampshire Rules ot Professional
Conduct.” A-50. Likewise, the Administrative Judge did not notice he would also be adopting

PCC standards until issuance of Administrative Order 2016-007. A4

b. Standard of Evidence

Sup. Ct. R. 37A TII (d)(1}, protessional conduct committee requires the application of an
cvidentiary siandard of “clear and convincing”. The harshest sanction allowable under the PCC
disciplinary process—<isbarment and 4 lifetime ban from practice- mandates a standard of clear
and convincing cvidence due to the potentially devastating consequences on carcers. livelihoods

and reputations.
'The hearings judge applied a standard of a preponderance in the disciplinary proceeding,
hut acknowledged “violaticns of the attorney code oi conduct must be demonstrated by clear and

convincing evidence” A-81



Had the hearings judge or administrative judge noticed adoption of the PCC standards for
analysis, consideration of sanctious and dissemination of findings, Petitioner would have
requested and moved tor additional procedural rights similar to those allowed under PCC rules
including a clear and convincing standard which would have barred estopple as the standard used

in the vriginal findings was barely a preponderance.

c. Application of Estopple

Administraiive Order 2015-14. AR initiating the disciplinary process imposed collateral
estopped specifically barring Petitioner from entering into evidence any wiinesses,
documentation or testimony that would contradict or refute the {indings and conciusions in the

Matter of MLP. and the Matter of J.1...:

“To be clear, Judge Cassavechia will not (his emphasis) reconsider the decisions of the
probate division in the Payan and Lazotts cases. as the findings contained thercin
constitute binding final orders.” AR1

Collateral estopple was reiterated by Judge Cassavechia during testimony and again in his

recommendation:

“Let e interrupt here. I just want io be sure that I'm not relitigating”. TR35

und;

“While in the interests of fairness these exhibits and testimony were allowed, counsel and
Ms. Marino arguably strayed close to, it not into the realm of re-litigating the findings of
the Probate Division and Supreme Court. To the extent that any such evidence
contradicted those findings. as opposed to properly assessing matters concerning
sanctions, the undersigned gave that evidence liitle. if any weight”. ARO.

In Bruzga’s Case Mo, LD-45-009, the PCC sought collateral estoppel in connection with findings

madv in superior court for which Bruzga was being disciplined. The Court concluded that

&



collateral estopple. “may apply when the burden of proof in a prior procecding cyuals or cxeeeds
the clear and convincing burden governing the disciplinary proceeding.” The Court further held;
“the doctrine of offensive collateral estoppel may be applied in attorney discipline proceedings
when u prior proceeding was subject to a burden of proot equaling or exceeding the clear und

convincing burden governing disciplinary procecdings™

In the disciplinary matter, the burden of proof in prior proceedings was « preponderance of the
evidence. Had the clear and convincing vvidence standard been applied in the disciplinary

matter, 4s was proper whei using PCC standards, estopple would have been barred.

Petitioner asserts that had disciplinary procedures of professional guardians been in place at the
time the underlying matters were heard before the probate court, thus making Petitioner aware of
the potentially devastaiing impact that came to pass through this disciplinary process, Petitioner
would have pursued additional hearings and asserted different rights in order to properly prepare

with counsel, ensure a proper record and correct any misupprehensions of fact and points of faw?,
1. WERE COLLATORAL ESTOPPLE NOT APPLIED IN THES MATTER,
PETITIONER WOULD HAVE EXERCISED ADDITIONAL RiIGHTS IN
PROTECTION OF THE {.IBERTIES AT STAKE BY PRESENTING
NUMERGUS DOCUMENTS, WITNESSES AND OTIIER TESTIMONY
REFUTING TilE UNDERLYING FiNDINGS
The application of collateral estopple in ihe disciplinary proceedings established by the

administrative judge. barred Petitioner {rum presenting uny evidence, witnesses, documents or

testimony refuting the underlving tindings for which Petitioner was being disciplined. Petitioncr

2 |n the Matter of M.P., Petitioner was given 4 calendar days’ notice of hearing, encompassing ons business day
due to the holiday and did not assert her rights to proper 10 day noiice for hearings, Cir. Ct. R. 60. Considering the
cventual consequences of the findings by the probatz court, had Petitioner been aware of the potential
consequences, she would have asserted her right to proper notice in order to ensure proper preparation for the
hearing scheduled with no Motion or Petition before the court but rather a letter not forward to Petitioner by the
filing party.



now offers the following information and attached supporting documentation refuting the basis
upon which the hearings judge and the administrative judge concluded Petitioner has an
“inability to comraunicate with candor”, *‘demonstrated a stunning lack of professional

competency”, A3& “told a bold-faced lie” A4 and is possibly “sinister™, Ad3.

The Administrative Judge’s letier of September 24, 2014, A87, initiating review of all
guardianship matters to which Petitioner was appointed. was issued as a result of probate court
proceedings in the Matter of M.P. The administrative judge further requested a list of cach
guardianship matter, date of the last ward visit and gave Petitioner the option to respond to

allegations and findings hy the probaie court in the Matter of M.P.

In response Petitioner submitted a certiticate of appointment for ¢ach matier noting the
month and date of the last visit * and advised Petitioner had not been removed {rom any
guardianship matter. Although not requested, Petitioner disclosed, she had had been removed as
Trustee in a non-guardianship matter, explaining the circumstances and provided supporting

documentation of those circumstances. Al113.

In the Matter of MLP.

In response the option to ofifer un cxplanation of Petitioner’s actions in the Matter of
M.P., Petitioner submiited detailed response io each finding hy the probate court provided
numerous documents and supporting information reflecting Petitioner acted in line with well-

established clinical and ethical guidelines. AY0.

* Both the Recommendation and Qrder made reference to my failure to indicate a complete date which included
the year, as reflective of my dishonesty and incompetence. For clarification, the year was omitted as Petitioner
presumed the administrative judge would realize the visit had taken place in 2014,

14



Review of this submission docs nut suppuort a conclusion the Petitioner “acted with
callous disregard”, nor that “she engage in subterfuge and lies”, A3. Petitioner’s willingness to
explain her actions in such detail reflecis great candor in going above and beyond in preparation
of the submission to the Administrative Judge and reflects a willingness 1o explain and support
that cach her decisions were carefully considered and well within the standard of professional

care rather than the severe conclusions reach by both the hearing judge and administrative judge.

Due to the cstopple imposed in the disciplinary matter, none of this evidence could be
presented tu the hearing judge. ‘There is no indication this submission was provided to the
hearings judge, which leaves open the question as to whether he may have reached a different

conclusion regarding Petitioner’s intentions and actions.

Petitioner tinds it cven more disturbing that despite being in possession of, and reviewing this
information a year prior to the disciplinary heoaring the Administrative Judge did not respond to

what he now states are concerns 50 serious as to characterize Petitioner a danger to the public.

‘The Matter of TB

Had Petitioner been properly noticed of the Matier of T.B. prior to the day of the hearing
and collateral estopple not heen imposed. Petitioner would have provided the hearings judge
records establishing that all eight accountings filed in the Matter of T.B., were approved by the
probate court AR2 with no objections from uny party, and no findings of excessive or
unreasonable fees. Petitioner also would have called counsel of record and successor guardian to
iestify as to stipulaiion referred o in Petitioner’s letter to the Admimistrative Judpe, Al

Notwithstanding Petitioners unsolicited disclosure of removal as Trusice in the matter of T.B.

11



provision of an explanation of the circumstances and supporting documentation torwarded to the

administrative judge did not respond with any concerns or further inquiries.

Had Petitioner been allowed these submissions, testimony and witnesses, the hearings
judge may have reached a different conclusion rather than findings Petitioners actions “further
erodefs} confidence in her overall ability to address Probate Division judges with candor . .
”A47. or conclusion hy the Administrative Judge that Petitioner’s explanation: “was nothing

short of a bold-faced lie”. A4l

| M. . ¥
atter ofJ.i.

‘The Administrative Judge found the Peiitioner

“intcntionally attempted to recover a fee of $1,100 as guardian over the person of J.L.
when, in fact, she was only guardian over his estate. In her effort to explain her conduct
to the court afier it discovered the charge, she falsely claimed that the entry on the
invoice she submitied for payment of this amount was at first for “mileage™ and,
subsequently, due o an “auto correct” error when typing in the amount. Both the trial
judge and Judge Cassavechia found her explanation to lack credibility.” A-3

The invoice submitted in the probate court proceeding, A391, reflecting the $1,100 fec, is
supported by Petitioner’s original hand-written time sheet. { Client names redacted to
ensure confidentiality). AR11."* As indicated by underline. for the month of September
2014, Petitioner (raveled a total of 44 miles in the Matter of J.L., represented by threc
hand-written entries for four (4) miles on 9/5/13. four (4) miles on /6713 and thirty-six
(36) miles on Y/ 11713, Review of the invoice reflects all time for tasks during the month

are itemized by date, followed by a collective itemization of all expenses throughout the

# Please see Affidavit of Authenticity 1.



month in the final lines of the invoices. l.xamination of expense entrics refleet that only
forty (40) miles were itemized with the other four (4) miles erroneously entered as
“monthly guardian fees”. This documieniation clearly refutes any proof of Petitioners
“intentionally attempting to recover a fee™ A3. to which Petitioner was not entitled and

establishes clear and convincing evidence that Petitioners ¢xplanation was truthful.

Failure to provide Invoicas

In his Recommendation, the hearings judge noted the probate court trial judge, “did not
rule on the second motion for reconsideration. but gave Ms. Marino additional time to submit
itemized invoices” A38 He additionally stated “1he Probate Division deduced {rom an invoice
provided for the first time in Febirvary 2015 7. A39. On December 14, 2(H4 during the first
and only hearing in the Matter of 1.1, Petitioner provided to the probate court a complete set of

invoices and receipt was acknowledged by the court. A337

The hearing judge weighted heavily, {indings by the probate court trial judge, thai Petitioner’s
failure to submit invoices with the accounting was reflective of a possible attempt to “deceive the

court”, A54.

Due 1o collateral estopple. Petitioner was barred from admitting into ¢vidence proof of
instruction by the prior judye oversceing Petitioner’s matters for ten (10) years™. and had
instructed Petitioner not to send invoices with accountings unless the Couri requested them. This

directive has been confirmed by receipt of a letter from Bradstreet, J, which siates in part;

3 Ald, letter forwarded to Judge Richard Hampe requesiing iils restimony at the disciplinary huaring. The letter,
forwarded to the 6" Circuit Court,
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“The guardian should have all invoices available but did not need to file them with the

accounting unless the Judge had some questions and required them to be provided.”

AR1S. *

Had Petitioner not becr: estopped from presenting evidence, witnesses and testimony as
to her accounting practices and the submission of invoices, Petitioner helieves that both the

hearings judge and administrative judge would have reached very different conclusions as to the

inteni of any missteps, mistakes and oversights on the part of the Petitioner.

The matter of WR

The hearings judge states in his Recommendation, “Ms. Marino petitioned and was court
appointed guardian over his person and estate as his wife, A.R.. who is also disabled was unable
to make dectsions for her hushand.™ Ad4. In fact. hoth the Petitioner and A R. signed the petition
for guardianship and were appointed co-guardians. AR16. Despite her disabilitics. A. R. was not
incapacitated and merely reguired the assistance of a tiusted persen to assist her in making
medical decisions for W.R. and addressing numercus financial and others issues due to her

illitcracy and some cognitive limitations.

Of great concern is the hearing judges factual statement that the “matter recently came to
the attention of the Probate Division staff after W.R. approached statf secking documents from
the file held by the court.™ Ad4. Subsequent io the disciplinary hearing, Petitioners inquired to
W.R.. as to his appearing at the courthouse to look at his file. Both W.R. and his wife adamanily
dented cither one of them had been to the court to laok at the file or for any other reason. This

would make sense constdering the guardianship had closed five (3) years prior.

® Please see Affidavit of Authenticity 2.
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IV.  ARGUMENTS CONTAINED IN THE ADMNISTRATIVE JUDGES MOTION TO
DISMIiSS ON THE GROUNDS OF MOOTNESS ARF. UNFOUNDED

a. The Center for Guardianship Certification Policies are Subject to
Mudification

The Administrative Judge’s Motion to Dismiss AR17 is premised on decertification by
the Center of Guardianship Certification (“C{(3C™) and the inability for Petitioner to acquire
approval as a professionai guardian in New Hampshire for failure to meet the criteria of

Administrative Oxder 16.

The CGC is a for-profit organization with a stated purpose 1o develop and administer a
credentialing process for guardians. to address issues related to renewal. suspension and
revocation of credentials for guardians and 10 encourage, support and foster best practices in the
provision of quality guardianship scrvices. AR27. The purpose, authority and mission of the
CGC is not based in any statute, rule or legal authority in any jurisdiction. Policies of the CGC('
are developed by the Board of Trustees. comprised of scveral professionals, who are credentialed

as guardians in the jurisdiction where they work or provide services.

Whereas the (43¢ Board of Trustecs is charged with the developmeat, adoption and
implementation of policy. as with any organization, these policies are subject (o modification at
any time end therefore, should not be treated as a hard and fast rule that cannot be modified,
amnended or changed at anv time, thereby allowing Petitioner to then bring forward a response to
the findings by the administrative judge, not previously submiited due to pending matters and

limitations of CGC policies. In fact Petitioner’s request ta the CGC, AR28. for a modification of

15



policy allowing for a late response, has been responded 1o by the President of the Board of

Trustees’, who has advised Petitioner’s request has been put before the Board of Trustees. AR31

b. The Administrative judge Intends to Continue Acting with Authority in the
Disciplining of Professional Guardians

As cited in the administrative judge’s Motion to Dismiss, “Generally ... a matter is moot
when it no longer presents a justiciable controversy hecause the issucs involved have become
academic or dead.” Londonderry Sch. Dist. v, State. 157 NI 734, 736 (2008). (quoting /2 re

Juvenile, 2005-212. 154 N.H. 763, 765 (2007)).

The Motion to Dismiss further cites Appeal of Hinsdule Fed 'n of Teachers, 133 N.IL
272, 276 (1990) (citation omitted), which states “Usually, unless a pressing public interest in
involved, or the question is capable of repetition vet evading review. an issue that has already

been resolved is not entitled to judicial intervention.” D. fquoration marks und citations omitied).

By leiter daied. {)ctober 21, 2016, AR32 a copy of which was forwarded to Petitioner, the
administraiive judge responded to Hugette Sorcnson, regarding a complaint of impropricty in the

Guardianship of Alma T, ¥ in connection with Petitioner’s moving the ward.

With regard to the matter now hefore the Supreme Court, the administrative judge advised Ms.

Sorensoen:

“[ am empoveered to remove guardians from the list of approved profissional guardians,
or otherwise impose sunctions for misconduct, aftcr appropriaie hearing and faciual
findings by an impartial jurist.” AR33.

‘The administrative judge further states:

7 Please refur to Affidavit uf Authentivity 5.
% It should be noted the Matier of Almu T closed in carly 2015 upon the ward’s death. The referred to impropricty
took place in March 2014, almuost 3 years sgo.
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“__in the event the Supreme court reverses my prior disciplinary decision and orders
reinstatemnent of Ms. Marino as a professional guardian, your complaint would no longer
be moot and I would consider further proceedings, . . .7 AR33

Despite represeniations in the court’s Mation to Dismiss, the matters before this court are
not moot. Here the issue is clearly not dead nor will the issue be resolved by dismissal of the

appeal now before the Court.

CONCLUSIONS

The administrative judge’s establishment of the disciplinary process under Sup. Ct. R. 54,
was a plain crror, as modification or arnendments to Sup. Ct. R. 54, requires adherence to

provedures under Sup. CL R, 51.

The failure of the hearings judge and administrative judge to clearly ¢stablish and notice
use and applicatinn of the New IHampshire Professional Conduct Committee standards, coupled
with failure to clearly notice the extent of sanctions and what those sanctions would encompass,
prior to the disciplinary proceedings, was a plain error, in that it Peiitioner was denied the

opportunity of assert ceriain rights with an undersianding of the liberties at stake.

Had Petitioner noticed or beer aware at commencement of the disciplinary proceeding. or
¢ven during the course of the underlying hearings, of the potential result in a discipiinary process
could be and loss of her livelihood, reputation and permanently banning from for her profession
of 17 years. Ptitioner would have made very different decisions when procceding in the

underlying matters.

‘There is no more importani right atforded citizens by ine judiciary thian the right to be
heard in a fair and just manner. Failure to aftord citizens due process can render the law an end
to itself, s that that the value the law was intended to promote, is oy erlooked. The Court must

guard against any individual citizen losing cssential liberiies, by cnsuring all proceedings
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conducted by the judiciary extend extensive protections to ensure faimess and the right to be
card. Pven if this court were to afficm the duty of the administrative judge to protect the public

by authority that trickled down from the legislature. the problems outlined above highlight the

argument that it was proper to develop fhrough the rules making process a clear and legally

sustainable disciplinaty process.

REQUENTED RELIEF

——

Relief previously requested in Petitioner’s brief in incorporated herein. In light of the
severe and extensive damage to Petitioner’s reputation and the continued lack of any lawful
disciplinary process and related procedures or authorized body to which this matter can be
remanded, Petitioner requests she be granted the right to pursue a request for further relief to the

Chief Administrative Judge of the Supreme Court, at such time is appropriate.

REQUEST EOR ORAL ARGUMENT

Peiitioncr maintains the prior request for a fifteen iinute oral argument. but now advises

counsel other than William (ramer, ¥'sq., or the Petitioner herself will present the argument.

Concord, NI 13301
(6031226-6004



CERTIFICATE CK SERVICE

On this day of January 20, 2017, I hereby certify that two copics of this brief and one
copy of the appendices were furwarded by U8, Mail to Counsel for the Respondent:

Laura E. B. Lombardi

Oftice of the Attorney General
33 Capitol Strect

Concord. NH 03301
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STATE OF NEW HAMPSHIRE
CIRTUIT COURT ADMINISTRATIVE CRODER 2016-007

N RE: JEANNETTE MARING DISCIP LINARY MATTER

i

ursuant o Circuit Court Adniipistrative Ordar 2015.1 4. a Disciptinary Recommendaiion in this

matier was selmited on Aprl 7, 2016 by Judge Gare Casssvechia See Mo, 217-2015-AR.000
dnex #18). The Recommendation recites in grast detall the facts found by Judge Cassaveshia, fwo
izl judpe url. Seelnra;

J

s and, i one cgse, cenfipned by the Neve Hampshire Supreme Qg
ot 24P, Mo, 2MaA.GREE ( Unpublished Order datesd Septemtbiar

14, 20185,

[}

@
]
oy

ii

G
e

Ly

iFazed upon thoss findings, cutigs Cassavechia has recominentes hat

4 i Soden rom he approved et of erofessinnal GUENZANE 101 & parning of
ek B g e LT g Y R gr
A8l WWC yeaus, effective Iminedateiy:
- R e T SR
National Guarndiay ship

AesDCglion angign

3. Me. Mario ve afforded the oppsriunily o petition {or reinsiatement aflor the sUspensics
paricd.

¥

i secept the lindings vpon which Jiidge Cassavechia basad tie rectmimendalions; however
for the reasons which foiiow. | respactully disagias with thoee recommendations and OICer an
wamediste and permianent removal of Jesnnetie Marno from the approved lst of professional

guardians.
i. Findings

The following findings spairst ids. Marine havs pean judicially determined after Multiple
hearings in the trial courts, the MNew Hamipshire Supreme Court and befere Jitlge Cassavechia in this
discipiinary process:

. She intentionally and imprapeny paid fees o herss’, and subsequently risreniesented
those feas in an accour: MHled with the court under cath, in vielation of Circuit Sourt—
Frobete Division Rules 58 and 102, as wa!! as multiple stardards of ihe National
Guaraianship Assiciation ithe "NGA Standards”). The fees were taken from funds that
represanted the refroactive Social 8 cunily paymerd sent ta the facility where her ward

as living &t the time. See Guardianship ¢f d.L . No 317-2013-G1.90260:




&he infzntionaily and improperly paid feas, without the approval of the ceurt, irom a
ward's estate to & private atlorney nred by the guardian and paid "market rates” after
the ward had been found indigent and approved for couri-appointed counsel. The
improper payment was later found by ihe iriai court te have resuited in an overpayment
of $1.432 CO. which, as the courl {Fung. J.) noted in #s orger. wouid not have been
approved had it been properly submitted t the court for approval prior to paymert. as
requited oy iaw. See o

She submitied eharges for her seivices 2s a professional guardian found by ihe trial
court (King. J ) to be facially unreasonabile, giver that the fees amounted to 170% o the
ward's tolaf assels. See g

&he intentionally atemptad 1o recuver a fee of $1,100.00 as guaraian over the person of
4L when, i fact, ehs was oniv the guardian over nis estate. in her effort to explan her
conduet 1 the court afler i discovered fhe charge. <he fales v Glatmed hat the entry on
the inveios she vidimitied for peyment of this amuunt wes &t firet for “mileage” and,
sunsequently. due o an "aus comrect e when tvping in the amouni. 3ot the Uial
jucge (hing, J @ and Juege Cassavechia faund her expianation to lack credibiity Sas
i Disciplinary Recummardation af 18-14;

She studdenly and inappropriately removed an eideriy worman with dementis, over
wiiom ehe hiad Legn appoinied as guardian, from 2 nursing home tactity i which she
had become comiongbie (& another facility. The el cour (Legnard, J.) found her
aciion : et done with "2 calious disregard for the ward's] neads and

anunis !‘:‘ f
e BRI 5 o iy & - i o P— i e
Ms. Manno wees Qi NG 10 have engages i st

- o amdl e k]
UEsE. ...

and the astiong ¢f e guardian waie Uilimaiely
¢ uphad by the New Hampshire Supreme Court. Sze inse
14-0555 (September 14, 2015,

She executed 3 dosumeni which had lhe effect of appoiniing arseff as agen:. under 2
general power of gitomey, for a developmentally diszbled mdividual (WAL}, over
whom she served a3 guardian, wrile he was stili tnder guardiansnip. The document
was witnessar by the ward's wife, wiho was simieniy disatied, and notarized Gy s
Manro. See Guardianship of VLR Me. 317-2016-GI-00444. Judge Cassavechis found
thai the document was obviously defactive. endangered the validiy of ail fransacions
compleied diring Its roughly shiyesr exislence, and highlighted the putsic policy
concer of a professional guardisan airanging for the grant of brcad agency powers for
herself that will extend havord the iermination of tre then-axisiing guardianship. without
any oversight by a court or aven ths particication of an independent notary. See

Disciglinary Recommendation at 21; and,

Sty demonstrated a complets lack of candor to the undersigned in my capacity as her

appoiniing authonty wren, in Seplember 2014 and i the course of an administrative

investigation into her conduct as & professional guardian. | direcied =1 to forwaid a list
CIRCUIT COURT AOMINISTRATS
N HE: JEANNETTE MARING D

S ORDER J5i8007
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of any guardianships from which she had been removed othior than the Guardianship of
N.P. In her response, she ingicated that she had rever been removed as guardian bt
had hean replaced, as “the resuli of ar agieed to Stipulation’, as Trustee for a Special
Meede Trust i the case of Guardiapship of T B., No. 317-2010-Gi-0¢337 and the
Special Needs Trusi of T.B. Mo 317-2010-TU-00853, In poirt of fact. Judge
Caseavechia found that Ms. Manine had not been remioved by agreesnent, but rather
had peen removed as Tiusten by the court for causs, including reguiarty charging
excessive and urnegsonable foea, See Disciplinary Recommendation at 22 indeey
Judge Cassavechis abserved that she fiad 2 Moton for Reconsideration of that
Gorslon. id, o shior, her assesion thet har iemoval an Trusiee was ine “result of n
agread Stipulation” wes nothing shoit of a bold-faced e made direcily i har anpointing
autherity in the course of an investigation into har condusi,

i Andlysis

ludge Cassavachia's review of thia maiter was exhaustive ss v those of the trial fudges in
each of e und Ases which are the subjest of this disciptinary process § will net ‘epeat tha

.F.. .
Bpi as necessary (o support my decision a8 fo the sanciions in b8 impoge:d,
Refeience shouid be made 1o those orders and iha Disciplnary Recommendation for more detail,
& hosed e recomimendation for sanciions on an analysis of the standard utiized

. - v e A fay i > EE &> i gt e A TR i iy T Rl ST
in suomey Eciping mataw. e Richoond's Cose. 183 NH, 722743 {200E).

ol g &
LAEH A [

gumrdian 1o & ward is signilicently diferert than the! of

: . b 2 e i ¢ BT R o g Apm ey ek G i e R g
@ nigher standard of sevuting in cases whare imprope:
; .

= difference buivieen te fwo professions!

hat of

| halieve e fisuciany respo
swarn a cie

Sez REA 464401 REDOSD)
prnaty cases fon & ; O aie 2 Clsal demansiretion o the

il ity of every ward for whom a guardian s appeirtad end speak igudiv and clezily in faver of
i@ Naghis ving sald that, however, the anizulation of thas higher slandaid is noi mine 1e
make in the coniext of this zase. | have chosan, therafore, 10 revisw the recommendations for
SENCHONE ey the atleniay dischiine standaid. as suggested by Judge Cassavechia,

b}

S

I mizo rrake note of hig decision to apply ¢ oreponderance of the evidence standard in making
ris recommendation. Seg Scheduling Qrdsr at 12413 (Novembaor 24 2015 4(index #4). Judge
Cassaveslua informed Ms. Maring that this was to be the standard used and gave her an opportunity
i opjest. d al 2. None was fartheoming. Sse Structuring Corference Memuoraiidiuni {inde:_-: 5.
Judge Cassavechia seiectad that standard of proof in light of the New Hampshire Supreme Cowid's
decigion ihat this was apprepnate in the contexi of discipline of psychiviogiste. See Petition of Grimm,
138 HH. 42, 459-51 (1693), and the YWashington Supreme Courf's observation gt given the crisicsi
need to "effectively regulaie puardiare s as ic nrotect the most vulnerabie irhividuais,” a
preponderance slandard was apgropriste. In the Matter of the Disciplinary Pregeeding Against
“etersen. Professionsl Suardian, 329 P24 862 252 (Wash. 2014 see Scheduing Orger at 15, 12
3. in this disciplinary matter the Circuil Court has & auty to piotect wards, wiho, hy definition. are
incapaciieted and dependent upon tiwe orefessionaiism and ethics of the guardian appointad cver
them, anc thus use of the preponderance standari Iy Judge Cassavechis was approprate, Cilare;




Reiners Sass, 152 NH, 163, 168-58 ¢ 12005) (upholding preponderance standard in attoroey
discipline matter o % ntecz public and integrity of profession); Petition of Grimps. 138 N.H. gt 45-50
{significend imerest in psychologist icense giolucted by use of the prepeniderance standa rd).

Early in bis repost, Judge Cassavechis noted that, "{tlhe public places its trust in the court
s.ys:: m e provide protection for citizens lacking the c«pa*ﬂy to make informed decisions iri mattars
retated {0 their personal and/er financiai affairs and A needs o have confidences that any incividual
a5s gf;&d t2 make those decisicns is held 10 the higivest aiandw*s of skili, professicnalism, and
ctrm?s &eﬁ ul:}C"”iF. ary Hesommendstion af 7. e goes on to oo #e{;ﬂ fL. nar note that, “when

S veer L, the Clrowt ma-..ta charged with ans | that wards will not
ress _=. n -:—:“‘uacsf to narn edner by m,,m or by mability of his or hey c:ue.xqi,, W comply with the
slandage of professional conduci ™ id. at 24

Using ihe attormey diacs‘;:.':im recess as lhe lempiate for consideration of whethar and what

SROCHON frawld b& nposed for Ms Fufar 0% behavior and corduct, there are four faciors o be
rensidered

1. Ths natues of the duty viciateq:

£. Vhe guardian's mental otate:

3. The potential or actuel injury caused, end,

4, The eviglence of apuravating or mitigatng faclors

Sge. el e Richmond's Ge 2ue 153 N.H. at 743.
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rrobate Cowrt Adminisirative Order 8, entitled “Criteria for Professionsl Guardians,” requires
that prefessiona! guardians comply with the MGA Standards. A fony the dulles imposed by the
Adrsiistrative Order and fhe NGA $tendards found to have besn viniated are the following:

. Compi an <& with ail applicable staiutes. regulations and court rules {Administrative
COrdey 16 and MNGA Standard 1

. Submissiorn of all tees to ih: court foi review and approval (Administrative Order 13
and NGA Standard 22);

. Submission of oniy thoee fees that ais reasonable and reigie: i guaidianship duties
{Adminisirative Order 16 anrd NGA Standard 22

. Treziment of the person under guardianshin with digrity (Adminisirative Order i3 aha
NGA Slandards 6-12); and

. Tresgiment of ali professionals and service providers with court tesy and rs s;.nrt anes

etiive (e anhance coopetation on behall of the person {Admini
NGA Siandard 5).

rai w6 Order 1€ ang




Mot listed specificaily in either the Adminisirative Order or the NG/ Standards is the Implicit
duty o be truthiui in all plasdings and documents fied with the coun and to exercise candor and
fortarighmess with the court,

Where there are muliiple miscunduct chargas, “the sanctions impesed should at least bo
consistent with the sanciien f%r the most sericus instance of misconduct among a number of other
vickations; it might well be, and generely should be. greater than the zanction for the most sericus
musconauet.” Wyalt's Case 150 N.H 288, 308 (20585, The reost saricus of the duties that Ms.
WMarino vicisted was aly to treat MLP. @ ward in her care. with dignily and resneci. Caualty
sericus, nowaver were her misreprasentations and outnght untruthfuiness in acsounts filed with tha
LU Eng responges 1o inauines connected to this investigation.

A& to her dity i reat warde in her care with 2grny and reepect it is mi opinion thal i

imnsivp of M. we are dealing with actions that are of & vastiv titferent and even more
4 natire than the seraus nusbehsvior she sxhibited i the case of Luasgianship of J 1

ludiae Cassaveshis stalad the igsue ety in i Disciplinary Recommandaiion when n
LESRIGD Of an incasacisted ward's vulngrabiity, he said, “Isicciely can somatimes be dismissive of
ne relaine individuality of incanactated persuns ag they often strugle to fully commmumnicate with the
culside warld, As such, they are paviicularly senendent vpon care-givers and guargens o i
them as an Inpoveriched shail of a belng devoid of rarsons: integrly.” id, at 52 Judpe Cass

fowncd that Mas. Marine fziled. o eppropriately velue #.P’s personai dignis
King thai chserva

®h

Y anc iniegniv,. " After
ton, he sgid her actions demonsiraled ‘a wiiingness o ignore or disiegard &

T T 1 N HET vt 2 & il s et . T
sal povwen Gver, g thirs | TWWET CONCiee thet cthars &g be aroiesied fromn
o

Jucge Cassavedhiz notas e fndls Gs of the trai judoes that ,
comnilted violationg of the Probate Division Rules and NGA Standardz. nciuding hier faiure o
progedy account for funde she received in i Suaidianship of gL See Digciglinary
Recommendation at 8-7, 1415, In that case, -flige King. as trial judge specifically found that had
e guardianshii not aiready been faminated. e would have removed her for cause. basas on e
conduct. 14 at 14, Judge Cassaveriia added to Judge King's ariticisim of Me. Marine ana fouini that
her conduct "demcnstrated o stunning lack of professional co poelencs.” @ at 14, Also, inthe J.L
sase, Judge King saiki that her aciions, “al best, demovistvate a lack of SUMIDEIeNCE Or, WOrse, A&
deliberate altemp! i keep the court from knowing the extent and nature of the tees takern in inis
rasa.” (¢, ai 15 {avotalions omittedy, He concluded by saying that giver: tiar “self-described abillties
and significant experiance handiing cumpiex matters.” he belisved 1 was nuwre ikely tha iatiar. g
(quiiztions womitted),

ST FES, b e b v Mo
o infeniionally
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At lbe hearing before Judge Cassavecriz Ms. Yanno was given ye! another opportunity to
explain her aclions in the case of J L. He respotee resulted in Judge Cussavachia chserving that
‘elther eha s nol being forthoight o does not fuliy comprehend that her conduct was nrotiematic.”
Ie, ai 18 Hewent on o say that, "at dest Ms. Marins's Sanduct demonstranad a significant lack of
unidersianding of applicable and basic court rifles, administrative orders. and professional siandards
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conserning her duly io report and gain approvai of fees charged, coilected or o be paid. At wors? if
demonstrales a ciear infant to circumvent those ruies id. at 17,

Finatly, if the findings cited above viele not enough to cause one 1o gistrust Ms. Marino's
fruthfulness, u iere was her obvious he to me in the course of my initisl investigation cited earlier in
ths Ordor . Supra at 2.3,

Based on the findings of the ref anc! twe wisl audgeﬁ' the cencivalon is mescapab!e that
ts. Masino acled wionaily whan iy ..aa.g subieduge and lisg, sha moved WP Trom the origina’
nursing home, when she filled the definie: STl sesunits end invoinss in the case of JL. and when she
h‘e-*‘ 10 me aboul iha nature of hier removal in the Special Nends Trusi of T.B. during my originia!

nvestgation of inproprieies.
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aN0's Irmalment of F* i is nesrly impossibls not to find the resull o samage o this woman o
be geneus, She was :F.mm»efj WO & envisoninient shie had grown comfortable with end from 2
PEISUN who mowdsd her with fiendship © the peint the tvo wers described as ‘inseperatie’.
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pliaced in our care ang under Lur iesponsit ity by stawie?

The damage 1 J.L. was no jsss severe m s own right and eguaily demmnstirative of & VENY
cigturbing & t itude on the part of thie guardian thal, fran k’y resks ci anogance. Scrnehow. this
grardiarn felt no compunction io c-"mqe fees found to be .acuany unreasonabie by the thai court and
?:‘;; ourting 10 170% of this ward's eﬂiltr very modest estate. Notably, the iai court found the 1=
regiest vy aa;‘ana & even bafors i feaf'w.,; of her ol mc’:cn of a $4,800 additicnai fee direct iv from
trs wars's retrouctive social secuniy pa yment. Addfticnally, she arienticnalt ly failag to disclose to the
Court the payment of fees o hersclf tfe wiiun she was not entitied and ther, repcatedly ired 1o justify
har failure tirough the fing of Motions o Recensigar Finalty, as Judge Cassavechiz observed ir; !s:s
Reca aruhendaion, while her fee request was pending, Ms, rv!ar,rm emailed the -dfzamy with continl
Gwer L. e sonial securfly funds asking that trey Legm paying her §350 per monih towards jees tha?
Were nef yel approved by the court and subsegt ently Ear:;‘ahf denied as unrensonzhie . ai 132,

in Morse, 166 N.H. al 548-49, the Courd states famiy. ‘re singie transgrossion refiecis mose
negatively on the lagal profession than a ... Tre « Gnﬂdt,nw of juGges o sely with cerdainty upon
thes wworg of ag iorne;s de '$ £he vary bedrock of aur judiciai system.” 4., giting, Young's Case. 154




N.H 356, 368 (2006;. Kaiil's Case: S€. 146 N.H. 485, 467 (2061). For aur purposes, these principles
apply :-‘qumiy to guardians.

The injury to eacf‘ of the wards, the integrity ¢f the guarcianship srocess. and to the abi lily of
the cuurt ic cary owl s mangate to pratect thove ertrusted o 1ts care ic seil-evider?, real and
significant.

In balancing religating and aggravating faclors, Jucge Cassaveshia found orily twe mitigating
fa:*-t ts. They were that Ms. Marine does not have an smen Hve siglory of ...,M; iinary actions. and
thal shie has taken many continu ng education courses riecessary to maintain her seriification
However. he also '*w‘ﬁ that ihe letter factor offers lithe: in the w &y of nitigation. given what he
charactenzed ag a shocking number of iapses in professicaal conduct i rougnt fe light by these (.u-,ea
inf ::[ ng found the t"?r.. nunber of those lapsss were actuall Y agygravaing factors. Sge Disciplinan,

recommendation at 34
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her meny yenrs o appeEniy e the sourrooms of this ¢ slate, we s‘*ou.a have besn confident that she
wonld e::a cise what cur Mew Hampshire Supreme Courl calls an “unswerving 4 aliegiance to the wruth.”
i re: Morse, 150 N M, at 540,
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s*‘m' significant lapses of professiona; MeCmnelence, or, @ more sinister patierr; of iventionally
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could samsday resume the role of guarcian over aty parson. will not piotect current or future wards
ir: frer care, | find her conduct 10 demonstrate = fack of prefessional competence and personal
intagily such hat ne court shauld ever e allowad 10 appoint her to a position of trusl again,

Therefore, | am ordering that ihe cartification of Jeannette Marino as a Professional Guargian
be immediately and panranently revoked.

! am alse ordesing thai cany of this Order, Judge Cassavechia's Dis ciiinary
Recommendation, ang Gircull Cour? Admimsirative Ordor 2016-008 be forwarded to the ‘ollowing
individuals, agencies and assosiations:

£l Judges of the Circuit Court Frobate Division:
iNew Hamnehire Aitorney General:
New Hawpahire Deparbment of Heaith 2nd Hurisen Ssivices- Burasy of Elderly and Adult
Saervices;
U 8. Soest Becutity Adminietiation Concord ofiice;
Nationai Guardianship Aszosialian
Center for Guardianshis Certificatisn:
Altoineys for All Wards under Ms, Manno's Guardipnship:
Farnity members of all Warde vrider Me. Haiino's Guardianship: ang
T B andlor their alior neys, guardians, ruslees of speciai needs frusts, and
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ciner Me. Maring has a nghi of acpaal i the New Hampshire
Sugrerie Court, 7 sihe chooses 1o do so, ! wil fet slay the Orders enfered yupra, pending that appsal.

The dedlsion not to stay the Oniers is mads oyl of woncam for the pubiic's safety, and my sialtulcry
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Suly o protect incapacitated maividuals Cf Sup. 4 R 37A{c4; Latornay sanction need noi be

suyed pending appeal if the Professionat Condug Comrmittee ciders othenyise and states reasern;,
Ms. Masine has baen thond, by o trial judges, a referes. the Now Hampshire Supreme Cour: upon
aprelizie review, and the undersigned. {0 have cormmitied riutiple serisus breashes of the stannards
of conduct, viclated the rules of this count, and demonsiraied a cedain jack of professionai condyst
and candsr i ihe counts, The uhdersigned has & duty & protect tiiis stala’s most vulnerable cihizens.
The uouds are deperdent upon the professionat ethics and coripetence of professionai gliardians in
e first mstancs. | would be derelict i that duty If | stayed Ms. Maring's removai, peraing appea.

- Vs

Edwin W. Kel'y. Administizlive Judge
New Hampshire Circuit Conrt

I:).

m
{451

L3

May 8,

CIRCU

ATIVE ORDER 2018.007
I £ |

AANARY MAATTER



/)

STATE OF NEW HAMPSHIRE
CIRCUIT COURT ADMINISTRATIVE ORDER 2075-008

IN RE: REMOVAL GF JEANNETTE NARINO AS GUARDIAN

Cirouit Court Administiative Order 2616-07 istued on iMay & 2015 immediately and permanently

ramovied Jeanietie Marne froms the approved itst of proiessicnal guardians for the reasons stateq
theieirr. in accordanse with thai Order and e findings made therein i find that it is in the bast
interest of each ward in the toliowing ceses that siie be REMOVED g¢ cuardian, either over the
parson, e sslate o boih se appiicable:

PoMo. 312-2008.Glons2s
{5, 315-2010-G - (izds

Sibresr Mie AL SUNONE r | g g
) SHED Mo 316-2008-GLgz 18

LA Y Ll Ve Wl ’“I j‘lr"-b_
oG R oLy
G182 000 CNiER

P, Voena v
Obt’—iﬁf»‘.-‘:%

A

THYA A FD s i g
20709010042

- N 317-2011-Gi-007¢
Nalichiewicz. No. 217-2012.55-00%57
Apiante, No. 217.2012-Gi-(00688

. - Peters, No. 317-201%.G1-00004

. . Mo, 317-2013-G1-00294

. Maioney. No. 317-2018-GI-00785

. 7y B, Runnelis. No. 317-2015-GLG086T

«  Guaidianshio of Rohert Dougias, Mo 318-201 1.GI025s

The Gifice of Pubiic Guargian, “OFG," i3 hereby APPOINTED a2 s 1CCEESOr guardiarn in each
of these mattars. Tha Clark of Court in the applicabie Clreult Court is DIRECSTED o effaciuate
admuiistiative ransier of these casss as soon a3 possibie

hee. ldarine 18 ORUERED to faciitate transier of for vierd s s and personal belongings in
gach of the atove ooses imme iately lo OFG. She is tuither DIRECTED 1o taoperate with OPC in all
iacets of tha vansler and assist in taciitating an efficient transition.

s ORDER is made by re as a judgs of fie Probate Division with lurisdiction over
guardianshing, see REA 464-A% ¢ and upan iy finding that it is in the best inierest of the wards in
these matters, see RSA 464-A:39. i) and as Cirsuit Court Admimisirativs Judge pursuant to my



authority unider Supreme Court Ruie 54, RSA 480-F and further pursuant ic my authority under RSA
484-A:2, XiV-b ant R8A 464-4:40,
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THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 2016-0283, Petition ¢f Jeannetie Maring, the
court on March 27, 2017, issued the ze_lowmg order:
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PROBATE COURT ESTABLISHES
PROFESSIONAL GUARDIAN DISCIPLINE
LAW IN IN RE: JEANNETTE MARING

Ralph Holmes Jul 16, 2016 Comments & Insights

In decisions establishing new law in New Hampshire for the discipline of professional guardians,
Judge Gary Cassavechia, acting as Judicial Referee, and Judge Edwin Kelly, as Administrative
Judge for the Circuit Court, reviewed conduct by Jeannette Marino, a prominent NH professional
guardian since 2006, in two of her guardianships with Judge Cassavechia recommending a two-
year suspension and Judge Kelly ordering immediate and permanent termination of Marino’s
practice certification. Marino moved to stay her guardianship disbarment, which Judge Kelly
denied. Marino has appealed to the NH Supreme Court, which has accepted the case. Judge
Kelly appointed the Office of Public Guardian (OPG) as Marino’s successor in her

17 guardianships.

The disciplinary proceeding arose from judicial findings of misconduct by Marino

in Guardianship of JL and Guardianship of MP, the former involving serious financial
irregularities and the latter involving apparent disregard for the welfare of the ward. Judge
Cassavechia was tasked with recommending what, if any, disciplinary sanctions should be
imposed. In addition to reviewing these cases, Judge Cassavechia with Marino’s agreement
evaluated some of her conduct in other cases identified by court personnel as raising issues of
concern. According to Marino’s Motion to Stay filed with the Supreme Court, which provides
helpful background information, she was the sole witness in the hearing before Judge
Cassavechia.

Guardianship of JL

Judge Cassavechia referred to Marino’s multiple financial irregularities in this case as “most
concerning.” Most offensive, she directed the Moore Center to pay directly to herself $4,800 in
retroactive Social Security payments due the ward without disclosure to or authorization from
the Court. The Court (King, J.) discovered that the funds had been paid as a result of a
footnote in Marino’s second of three motions to reconsider a denial of her fees. Judge King
found that she had “intentionally” not reported the funds and Judge Kelly in his disciplinary
order reported that Marino had “intentionally and improperly paid fees to herself, and
subsequently misrepresented those fees in an account filed with the court under oath....”

Other financial irregularities in this case as summarized by Judge Kelly included: “[s]he
intentionally and improperly paid fees, without the approval of the court, from a ward’s estate to
a private attorney hired by the guardian and paid ‘market rates’ after the ward had been found
indigent and approved for court-appointed counsel;” she submitted fees amounting to 170% of
the ward’s assets; and she attempted to recover fees as guardian over the person when she was
only guardian of the estate.



Guardianship of MP

In this case, Marino abruptly removed her ward from his care facility without giving the ward or
the care providers notice. Instead, Marino told the ward and the providers that she was taking
the ward out to lunch. The executive director of the nursing facility filed papers with the

Court. After hearing, the Court (Leonard, J.} found that Marino had violated eight standards of
the National Guardianship Association and removed her as guardian. In an unpublished decision,
the NH Supreme Court affirmed.

“Other Instances of Questionable Professional Judement”

Under the above title, Judge Cassavechia discussed several other scenarios bearing on Marino’s
fitness brought to his attention by other Court personnel after reaching out to them with Marino’s
consent. These include:

1. Marino had her ward sign a general power of attorney appointing Marino as agent, the
execution of which Marino notarized and had witnessed by the ward’s mentally challenged
wife;

2. She represented to Judge Kelly that she had been removed as a trustee of a special needs
trust “as the result of an agreed Stipulation,” when in fact she had objected to and sought
reconsideration of her removal; and

3. She represented to Judge Kelly that documentation she was forwarding gave the dates that
she had last visited with her wards, when in fact the document provided incomplete and in
some instances no dates for visits with her wards.

Disciplinary Standard

This is the first case in which a professional guardian has been disciplined. Judge Cassavechia
recommended and Judge Kelly adopted the preponderance of the evidence standard used in
psychologist discipline cases, see Petition of Grimm, 138 N.H. 42, 49-51 (1993), and the four
factor test for determination of sanctions for attorneys, see In re: Richmond’s Case, 153 N.H.
729, 743 (2006)(nature of the duty, mental state, injury, and aggravating/mitigating factors). In
ruling that permanent revocation was the appropriate remedy, Judge King summarized as
follows:

There is no level of continuing education or training that will instill truthfulness in an untruthful
person, integrity in someone who is self-interested, or compassion in someone who can act with
callous disregard to one as vulnerable as MP. A suspension, with any hint of possibility that she
could someday resume the role of guardian over any person, will not protect current or future
wards in her care. I find her conduct to demonstrate a lack of professional competence and

personal integrity such that no court should ever be allowed to appoint her to a postilion of trust
again.

Judge Kelly directed that his Order be copied to a number of specific persons and agencies,
including the NH Attorney General.



The Appeal

Marino raises seven questions in her appeal with the first being: “Whether Administrative Judge
Edwin Kelly erred by issuing a sanction that was more severe than the sanction recommended by
the trier of fact in this disciplinary matter?” Given the well established history of the NH

Supreme Court disbarring lawyers appealing suspension and lesser discipline, Marino would
appear to have a difficult road ahead, at least on this ground.
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