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Honorable Robert J. Lynn, Chair
Committee Members

Advisory Committee on Rules
New Hampshire Supreme Court
One Charles Doe Drive
Concord, NH 03301

Honorable Robert Lynn and Committee Members:

Over the past 17 years I have worked as a guardian for incapacitated adults. 6 years with
a private agency (The Office of Public Guardian), before beginning sole practice as a
professional guardian in 2006. I was formally approved to practice as a professional
guardian after meeting the criteria as outlined in Administrative Order 16 (Attachment 1)
and remained in compliance with that criteria for 11 years of private practice. | have
enjoyed a successful practice and an excellent reputation for handling difficult, complex
and high conflict matters, ranging from wards who are indigent, to wards with estates in
the millions of dollars. Despite the number of adversarial parties in these matters and
numerous complaints filed against me with the courts and Elderly and Adult Services,
over the course of my career, there has never been a proceeding or investigation that has
resulted in a finding of any wrongdoing, violation of professional ethics or any other
inappropriate or improper conduct.

I am writing this committee for the purpose of bringing to your attention a serious and
personally devastating situation resulting from the actions of Judge Edwin Kelly, in his
capacity as Administrative Judge of the Circuit Court, and his use of administrative
orders in the severe and very public destruction of my career and reputation. Attached to
this letter are copies of the relevant administrative orders to which I will refer,

In December 2014, Edwin Kelly issued Administrative Orders 63 and 64 (Attachment 2
&3), which sought to oversee and control the business practices of professional guardian,
by putting restrictions on the rate of pay, number of cases allowed, procedures under
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which a guardian could be appointed and extensive procedural directives to circuit court
probate judges as they pertain to appointments, fee rates and overall monitoring of
guardianship matters. It is important to note that the two private guardian agencies here in
New Hampshire are exempt from these orders in their entirety,

A copy of Administrative Orders 63 and 64, were sent to all professional guardians
outstde of the two private agencies, as well as all circuit court probate judges, effectively
making these orders a priority over the law and already well established statutes,
administrative rules, procedures and case law. These orders also constructively vacated
existing fee orders in matters already before various courts.

As the directives contained in these orders presented significant financial and other
problems for sole private practitioners, I petitioned the court in numerous matters for an
increased fee rate and further requested clarification as to what authority an
administrative judge could direct the setting of my rates in a manner that circumvented
established statues, court rules and case law. Almost without exception, every motion
and motion for reconsideration was denied without a hearing. In response, I pursued a
request for legislation to establish guidelines for all practicing guardians, whether agency
or sole practitioner. Based on our meetings and the concerns of the Senate Judiciary
Chair, in late summer 2015, SB 341 (Attachment 4) was introduced to study
guardianships here in New Hampshire. Public hearings were held with Judge David King,
in his capacity as Deputy Administrative Judge of the Probate Court, representing the
Administrative Office of the Court’s adamant objection to any authority of the AQC
being curtailed by legislation or further rule making efforts. !

Subsequent to the introduction of SB 341, Judge Edwin Kelly notified me by letter
(Attachment 6} of his intention to hold a hearing to review two matters brought to his
attention the prior year. Upon notice by my attorney of his representation and further
inquiry as to his authority to conduct a hearing, (Attachment 7} Judge Kelly then issued
Administrative Order 2015-14, (Attachment 8) specifically appointing and granting
administrative authority to Judge Gary Cassavechia to establish and conduct disciplinary
proceedings against me.

For the purposes of the matter which I am bringing before this comumittee, I will not be
reviewing the course of the proceedings, but will state, at best, the findings are gross
mischaractetizations of my actions and in some instances untrue. 1 have attached a copy
of my Response Brief to the Supreme Court (Attachment 9) which I believe outlines the
many procedural and other problems with the entire process of the disciplinary
proceedings. This brief was written by me and submitted pro-se, after my attorneys,
citing financial reasons, declined further work in connection with my appeal.

! During the course of these hearings, it should be noted that Judge David King was testifying in opposition
of my position before the Senate committee while he was simultaneously sitting on my remaining non-
guardian matters in the circuit court probate division after having these matters assigned specifically to
him, by administrative orders issued by Edwin Kelly. (Attachment 5).
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“adopted to aid the Supreme Court in discharging its rulemaking responsibility in the
areas of procedure in all courts and shall apply to all amendments or additions to such
rules.” Sup. Ct. R. 51(a). Sup. Ct. R. 51(c), establishes procedure to adopt, amend or
repeal a court rule in order to ensure any rules, amendments or modification, are subject
to appropriate, judicial or legislative reviews and open to public debate to ensure fairness,
equity and input by the public and other interested parties.

As reflected in the attached Response Brief submitted to the Supreme Court, the
deficiencies with the disciplinary process, in which I engaged in cooperatively and
believed would be fair and limited as to the impact of even the most severe findings,
represents exactly why no single member of the judiciary, in any capacity, should be
taking it upon themselves to engage in an over extension of their authority in any manner
without first having gone through the already well established rule making and statutory
procedures in place.

I cannot begin to express to this committee the devastating effects Judge Kelly’s order
has had not only on my career, livelihood and reputation, but also, due to the public
dissemination of this order, on my ability to work in any capacity for which I have been
educated, trained and practiced for over 20 years. Since the time this order was issued,
these well published findings have, and continue to be, disseminated throughout the court
system and between private individuals. These findings are available on-line to be seen
by any potential employer (Attachment 13). I have been subjected to public scorn and
ridicule and the fostering of hostility resulting in the unending filing of motions and
petitions by two entities in pursuit of nothing more than financial damage. They have
resulted in unending investigations and scrutiny of dozens of prior matters and
appointments and in one instance a very public and embarrassing criminal investigation,
all of which concluded no wrong doing of any kind.

These orders have created contempt towards me by the judiciary to the point where a
circuit court judge, deciding the reasonableness of my fees in one matter, was
emboldened to issue orders for me to repay almost $3,000 subsequent to holding a
hearing and accepting testimony while further acknowledging in her order, that I was
neither noticed of or present at the hearing. In another matter before a different judge,
again a hearing was held without proper notice, resulting in a ruling that, ordered not only
that I pay back fees I had earned, but also ordering me to return to a trust, wages paid to a
care provider, an issue not properly brought before the court or noticed to me by any

party.

Since the issuance of Administrative Orders 64 and 14, these orders have been cited in
multiple circuit court orders as the basis for denying me fees for work earned in good
faith, amounting to tens of thousands of dollars. Because there is no legal basis for these
rules or their authority as the basis to determine fees, the only option would have been an
appeal of each and every order to the Supreme Court, an option that is financially
prohibitive.



Despite the serious legal issues and the serious repercussions of these orders and despite
numerous attorneys stating their agreement of the issues, none have been willing to
represent me. Even counsel in long standing matters have withdrawn. One stating “this is
no longer about the work but about you personally”. 1 was told in recent months by a
well-known attorney, “that there is no chance you will get an attorney in the State of New
Hampshire to assist you.” Judge Kelly’s order and its public dissemination has resulted in
my complete inability to obtain counsel within the state of New Hampshire.

After speaking with numerous professionals, legislatures and court employees, in my
opinion, Judge Kelly’s very public abuse of discretion and over reaching of his authority
has had a chilling effect on professionals who work within the court system. They have
expressed to me fear of retaliation in the same matter which I have suffered. This again
highlights why a public and fair process of establishing any judicial or administrative
procedure must be done publically and provide for all stakeholders and citizens to
participate.

The circumstances of what has happened to me highlight the devastating consequences of
a judge-whose findings are regarded with esteem and assumed to be well founded- who
fails to adhere to the statutory limits of his authority and instead overreached his authority
in a manner lacking any consideration for the protection of liberties and fairness offered
by an established process of developing procedures within the judiciary.

Because the Supreme Court has dismissed this matter entirely, other than public
disclosure of this matter, there is no opportunity for me to restore my reputation or undo
the devastating impact of what I believe to be an unlawful procedure.

I am requesting that this committee review the information I am now providing in the
hopes that the circumstances of this matter will be examined and that this committee will
possibly pursue directly to the Supreme Court clarification of the use of administrative
orders in order to ensure that no other citizen will again be subject to the whims and
authority of a single court administrator granting themselves, without accountability or
lawful authority, the power to determine the rights and liberties of any citizen.

If you have any questions or need further information, I can be reached at 603-226-6004.

Representative Joe Hagen, Chair-House Judicial Committee
House Judicial Committee Members

Sharon Carson, Chair-Senate Judicial Committee

Senate Judicial Committce Members



STATE OF NEW HAMPSHIRE

PROBATE COURT

ADMINISTRATIVE ORDER 16

Criteria for Professional Guardian

Pursuant to RSA 464-A, the Probate Court Administrative Judge shali certify professional
guardians who shall then be eligible for appointment as a guardian of the person, guardian
of the estate or guardian of the person and estate of an incapacitated adult or a minor if
requested by a petitioner.

A person seeking appointment as a professional guardian of an incapacitated adult shall
submit an application to the Administrative Judge. Application forms are available from the
Probate Court Administrative Office.

The requirements for certification as a professional guardian are:

1.

Be a national certified guardian or national master guardian with the Center for
Guardianship Certification (CGC) and maintain this registration as required by
CGC or its successor organization.

Be a resident of the state of New Hampshire or have a resident agent.

Adhere to the Standards of Practice published by the National Guardianship
Association (NGA) or its successor organization.

Adhere to the Mode! Code of Ethics published by the NGA.
Provide a bond that is acceptable to the probate court.

Carry malpractice insurance and provide proof of insurance on an annual basis
to the administrative judge of the probate court.

Comply with all requirements of applicable statutes, regulations, and court rules
and orders.

Disclose to the court any actual or potential conflicts of interest upon discovery of
any such conflict.

Recognize the responsibility to provide necessary and appropriate quality
guardianship services as dictated by the ward’s needs.

AO16 (09/10/2009) Page 1 of 2



10.Certify that he or she will maintain generally accepted standards of accounting,
i.e. trust accounting, on all funds of all wards in their custody or under their
control and further agree that the court or its designee may audit all accounts at
any time.

11. Submit proposed fees and fee agreements for review and approval by the court.
Fees and expenses charged, whether taken or not, must be reasonable, related
only to guardianship duties, and are subject to review and approval by the court.
If fees or expenses are disallowed, the guardian shall reimburse the ward’s
estate.

12. Adhere to the following billing and annual report requirements

a. Provide billing records for time and expenses with the guardian’s annual
account to the court on forms approved by the court.

b. The annual report and/or annual account shall include a report of
cumulative fees paid to the guardian since the initial appointment as
guardian, other than fees received from governmental sources.

c. The annual report and/or annual account shall also include a report of fees
received from all sources for guardianship services rendered, other than
fees received from governmental sources.

13.Submit to a criminal background, and an abuse and neglect registry check
annually or as requested by the administrative judge of the probate court. If
arrested or convicted for any felony or misdemeanor during the term of
guardianship, disclose this information promptly o the administrative judge of the
probate court.

14. Consult with a national certified guardian or national master guardian who has
been approved by the Probate Court Administrative Judge for at least the first
two cases involving guardianship of the person and at least the first case
involving guardianship of the estate.

15.Be approved by the Probate Court Administrative Judge.

16. Be subject to removal from the list of approved guardians for non-compliance
with any of the criteria for professional guardians or for good cause as
determined by the Probate Court Administrative Judge.

David D. King
Administrative Judge of Probate Court

History
Effective: August 28, 2009
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State of New Hampshire
Circuit Court
Administrative Order 2014 - 63

Procedure for Appointment of Professional Guardians

In the exercise of iis authority to oversee anid certify professiorial guardhans eligibie for
appointrizent as guardiars over the person and estate, ses RSA 454-A° N.H. Prob. Ct.
Admin. Order 16 {9/10/2099), and to ensure proper management of a ward's person
and estate, the Couri establishes the following procedures for appointment of
professional guardians.

In establishing these procedures, the Court racogrizes that industry best practices
provide that professioral guardians: “shall limit each caseload to a size . . . that allows a
renimum of one visit per month with sach person, and that aliows reguiar contact with
2ll service providers © NATIONAL GUARIIANSHIP ASSOCIATION STANDARDS °F PRACTICE
Z3,1{4% ed 2613). see N.H. Prob. Ct. Admin Order 18 ¥ 3 (9710/2069).

in furtherance of these yoais, all professional guardiar appointments shail be made as
followis.

1) The New Hampskhire Circuit Court will maintain a list of certitied professional
guardians and their current open raseload Guardians will be required to notify
the Court of their current cases on a quarterly basis

2}  When service providers, heaith professionals, individuals, or the courts discern a
need for professional guardian services, they will be required to contact the
Circuit Court Professional Guardian Ceordinator for a list of *available
professicrial guardians” in the geographic area

3)  "Availabls professional guardians” are defined as those professional guardians
with reported current caseloads under thirty-five (35) ciients per certified
professional guardian. See NATIONAL GUARDIANSHIP ASSOCIATION STANDARDS OF
PRACTICE 23 | (4th ed. 2013).

4.)  Parties may only petition for, and Prcbate Division Judges may only approve,
appacintments of an available professional guardian that has been referred by the
Circuit Court Professional Guardian Coordinator.

Dacember 11, 2014 fs! Edviin W_Kelly
Edwin W. Kelly
Circuit Court Administrative Judge




State of New Hampshire
Circuit Court
Administrative Order 2014 - 84

Standards for Assessment and Approval of Professional Guardian Fees

In the exercise of its autherity to approve fees and expenses charged by professional
guardians, see Circuit Court — Probate Divisior Rule 88, the Court seeks to protect
wards fromi the burden of unreasonable fees. See RSA 464-A:1. Professional
guardians likewise have a duty to ensure that the pecuniary interests of wards are
protected. See NATIONAL GUARDIANSHIP ASSOCIATION STANDARDS OF PRAGTICE 22 1) (4"
&d. 2013). MopEL CODE OF ETRICS FOR GUAPDIANS R. 2.1 (1988). Pursuant to RSA
484-A.23, every professional guardian i1s allowed to recover reasonable compensation
1or propat expenses and services provided during the guardianshin.

in order to sabsfy the Couri's desire 10 protect wards frorn the burden of unreasonable
fees and establish a fee review system that 1s fair and consistent, the New Harnpshire
iircuit Courl establishes the following standards for assassment and approval of
nrofessionar guardian fees. See in re Estate of Rolfe, 136 N.H. 204, 298
(198Zj(establishing standards for fiduciaries).

The standards for assessment and approval are established as follows:
1 The: swirderds for assessment and approval of professional guardian fees appiy
to guardianships over the estate. person, and both the estate and person,

2. The Court deems $60 per hour to be the reasonable customary rate for
professional guardian services based on the experience and skill set required of
professional guardians, see N.H. Prob. Ct. Admin. Order 16 (9/10/2009){zriteria),
the availability of professionzl guardians in New Hampshire, and reasonable fees
allowed othier similar professions adopted by court rule. Cf. Sup. Ct R 48
(Counsef Fees for Indigent Persons); Sup. Ct. R. 48-A (Guardian Ad Litem Fees).

3. The Court. based upaun its experience reviewing fee petitions, and after
corsultation with certified professional guardians, deems that customarily a
professional guardian spends five heurs per morith attending to the needs of a
ward on average over the life of the casa.

4 Professional guardians may charge the $60 customary rate for up to five hours
per month, not to excaed 3300 per month, without prior approval of the Probate
Division, provided they submit a quarterly staiement documenting that in
conformity with industry best practices the guardian has et with the ward
monthly during the preceding guarter. See NATIONAL GUARDIANSHIP ASSOGIATION
STANDARDS OF PRACTICE 13,1V & 23 1 (4" ed 2013). Reporting forms are
available on the Probate Division website or at the Office of the Clerk of Court.



If, however, the Court finds that the $300 per month fee will unduly deplete the
ward's available income or account(s). impoverish the vard. or otherwise deprive
the ward of basic necessities. the: guardian will be required to seek court
approval for ail fees charged the ward.

Professional guardians may pettion the Probate Division before which the case
is pending in writing for authorization to bill the ward in excess of $300 per
maornth, at a rate of $60 per hour. after demonstrating that there is good cause
and/for exceptional circumstances justifying additional bifling to the ward. Any
pelition requesting approval of additionsl fees shall be filed within thirty (30)
days of appomntment or within thirty (3i)) days of the occurrence of the
exiraordinary circumstance. Any such petition must be filed and approved prior
to the expenditure of any additional time on the part of the guardian for which
the guardian intends to sesk authorization to exceed the monthly fee allowed by
this Adminisiralive Order

‘Good causs”’ and "exceptional circumstances’ may include, but are not limited to
the foliowing:

a; Unusuai or exceptionally time-consuming itigation reasonably undertaken
to protect the ward end/or recover assets of the ward:

57 The ward exgeriences unusual o exceptionally time-consuming meital or
oaysical health emergencics:

c.; Emergency conditions or cther circumstances requiring urgent attention;
d} Services necessarilv provided outside regular business hours:

&.; High degree of potentiat danger (hazardous materials, contaminated real
property, of dangerous persons);

£) Unusua: challenging family dynaimics of the ward that substarntially increase
the time necessary to complete reguiarly routine tasks:

@.) Unusual compiex financia! issues in proper management of the ward's
wutate, including: compiex tax issues; sigriificantly iarge assets; unusual
complex reguiatory environmnent: or atherwise problematic management or
recovery of assets,

n.) The services provided the ward require specific skilis, education, training, or
ceritfication beyond that required of professionai guardians under Probate
Couri Administrative Order 16 {dated 9/10/2009);



10.

13.

14,

15

8.

i) The unigue circumstances of the ward preciude employment as a guardian
for uther chents.

"Good cause” and “exceptional circurnstances” justifying additional remuneration
do not include the usual and customary work required to establish and organize
the guardianship during the first six months following appointiient.

"Good cause’ and “exceptional circumstances” justifying additional remuneration
do not include tirna spent applying for authorization to exceed the %300 monthly
fee.

A finding of "goud cause” and “exceptional circumstances” justifying reasoriable
addibonal remuneration ts to be determinad on a case-by-case basis by the
Frobate Civision judge assigned to the case in the exclusive exercise of authority
granied by Circuit Court - Probate Division Rule 88.

Peltions to exceed the $30C monthly fee must describe, with speciticity, the
circumistarises which justify additicnal remuneration, inciuding a detailed
description of the work performed and the time expendad in performance of the
axceptional services. Petitions shall be reviewed without necessity of a hearing
uniess 30 crdered by the court.

No funds shali be removed from the ward's account]s) for payment of exceptional
feas absent a court order. Only after a fee petition has been approved Ly the
Frouate Division may the guardian be compensated ior fees aliging from
exceptionat Giccunstarces,

No fees miav be collectsd for services in the months preceding appointment by
the Prabate Division

The Probate Division may, upon its own initiative, order a quardian to justify
monthly biiling of $300 to the ward if it believes that ‘he standards set forth in
Probate Court Administrative Order 16 (dated 9/10/2009) or industry best
practices. ses MATIONAL GUARDIANSHI? ASSNCIATION STANDARDS OF PRACTICE {a"
ed, 2013} MODEL CODE OF ETHICS FOR GUARDIANS (1988), have been breached.

Guardien= shali disclose in writing to the ward the fee standards at the time of
first appearance: and provide a projection of expecied annual fees within 20 days
of appeiniment. See NaToNAL GUARDIANSHIP ASSOCIATION STANGARDE OF
PRACTICE 22,1V (4th ed. 2013).

The Guardiar: shall noiify the Court, in writing, any likeknood that the ward's
tunds wili be exhausied and advise the Probate Division whether the guardian
vill seek remisval. A Guardian may not abandon the ward when ostate funds are
exhausted and shall make approvriate succession plans. See NATIGNAL
(SUARDIANSHI® ASSTTIATION STANDARDS OF PRACTICE 22V (4™ ed. 2013).



17.  This Order is not to be construed to replace the requirements far certification set
forth in Probate Court Administrative Order 16 (dated 9/10/2009).

18. The standaids set iorth above are effective as of the date of this Order.

December 11, 2014

Edwin W. Kelly
Circuit Court Adininistrative Judge
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CHAPTER 152
SB 341 - FINAL VERSION
032472016 1041s
20AprZ016... 1281h

2016 SESSION
16-2792
05/10

SENATE BILL 341
AN ACT cstablishing a committee to study guardianship in New Hampshire.
SPONSORS: Sen. Carson, Dist 14; Sen. Cutaldo. Dist 6; Rep. Hopper, Hiils. 2; Rep. Wall, Siraf. 6

COMMH TEE: Judiciary

AMENDED ANALYSIS
This bill establishes a committee to study guardianship in New Hampshirc.

Fxplanation: Mailer added to current law appears in hold itatics.

Matter removed from current law appears [ia-bracket-and-straekthroush:|

Matter vhich is cither () all new or (b) repealed nd reenactad appears in regular type.
03:24:2016 1041s

20Apr2016... 1281h 16-2792

0510

STATE OF WEW HAMPSHIRE
In the Year of Our Lord Two Thousand Sixteen
AN ACT cstablishing a committes to study guardianship in New Hampshire.

Be it Enucted by the Senute and House of Represeniatives in CGeneral Court cornvencd:

152:1 Commiitee Established. There is cstublished a committee to study guardianship in New Hampshire.

152:2 Membership and Compensation.

1. The members of the committee shall be as follows:

(@) One member of the senate, appointed by the president of the senate.

(b) Four members of the house of representatives, onc of whom shall be a member of the children and family law
committee, 2 of whom shall be members of the judiciary committee, and one of whom shail be a mumber of the
health. human services and clderly affairs committee, uppointed by the sneaker of the house of representatives.

I. Members of the committee shall receive mileage at the legislaiive rate when attending to the dutics of the
committec.

152:3 Dutics. The committes shall study guardianship in New Hampshire to determine:

I. Whether guardians should be registercd and licensed by the stote.

Ii. Who should have jurisdiction over guardians.

11k, The number of guardians in New IHampshire and how the work of a privute guardian differs from that of a public,
court appointed guardian.

IV. The requircments, if any, for someone to become a guardian,

V. Whether New Hampshire should adopt, or adopt with amendment, the National Guardianship Association
Standurds of Practice.

http://www.gencourt.state.nh us-bill status/bill'l ext.aspx?id-=983&1xtFormat-htm] 713112016
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152:4 Chairperson; Quorum. The members of the study committee shall elect a chairperson from among the
mombers. The first meeting of the committee shall be called by the senate member. The first meeting of the
committee shall be heid within 45 days of the effective date of this section. Three members of the committee shall
constitute a quorum.

§52:5 Report. 'The committec shall report its findings and any recomincadations for proposed legislation to the
president of the senate, the speaker of the housc of represcmatives, the senate clerk, the house clerk, the governor, and
the state library on or hefore November 1, 2016.

152:6 Effective Datc. This act shall take effect upon its passage.

Approved: May 27, 2016

Effective Date: May 27. 2016

http://www.gencourt.state.nh.us/bill_ status’bill Text.aspx 7id-=983 &txtkFormat=html 7/31/2016



State of New Hampshire
Circuit Court

Adminisirative Order 2016-0011.TD

Order of Reassignment to Trust Dockat

Pursuant tc RSA 490-F:2 and Circuit Court Administrative Order 2014-G4, /n re: Guardianship of
Barbara L. Cook — Case No. 317-2011-Gi-00421, and Estaie of Barbara L. Cook — Case No. 317-
2016-ET-00201. currently pending in the 6" Circuit — Probate Divisior: -- Concord, are reassigned to
the Trist Docket. to be heard and decided by Daputy Administrative Judge of the Circuit Court David
D. King, Presiding Judge of the Trust Dccket.

All future pleadings shali be filed and hearings shall be conducted at the '{ Circuit - Probate Division
(Dover) unless otherwise ordered by the Presiding qugfzi e ’
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New Hampshire Circuit Court



Staie of Nows Hampshire
Circuif Court

Administraiive Crder 2018-0009-7D

Order of Reassignment to Trust Docket

Purzuant o RSA 40059 agnc Creuit Court Adr nisuative Oider 2644 4
Fiale. Case No, 21 7-2014-ET-00540- Truss Unctor Wt of Liiisy )
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State of New Hampshire
Circuil Couri

Adminisirative Ordes 2016-0006-TD

Order of Reassignment to Trusi Docket

Pursuant to RSA 490-F:2 and Circuit Court Administrative Order 2014-04, in re: Guardianship of
Michael A. Peters, Case Mo. 317-2013-GI-0001; Special Needs Trust of Michael Pefers, Case Ng.
317-2013-TU-00223; and Special Needs Trust of Michael A. Peters, Case No. 31?—2015-TU—00178,
currently pending in the 6™ Circuit — Probate Division ~ Concord, are reassigned to the Trust Docket,
tc be heard and decided by Deputy Administrative Judge of the Circuit Court David D. King, Presiding
Judge of the Trust Docket.

All future pleadings shall be filed and hearings shall be conducted at the 7" Circuit - Probate Division
{Dover) unless otherwise ordered by the Presiding Judge. _ ‘

S

R VS ____9
Edwin W, Kelly, Administrative Judge
New Hampshire Circuit Court

February .2, 2016



The State of New Hampshire
Circuit Court

Circuit Court Administrators

Gina BRelmont, Esq., Sr. Administrator
Paula Hurley, Esq.

David D. King Patrick W. Ryan, Esq.

Deputy Administrative Judge Brigette Siff Holmoes, Esq.

Edwin W, Kelly
Admiristrative fudge

September 24, 2015

Ms. Jeannette Marino
75 South Main Street #7, Box 616
Concord, N.H. 03301

Re: Status as Professional Guardian

Dear Ms. Marino:

Professional guardians are appointed by the Probate Division from a list maintained by,
and under the supervision of, the administrative judges of the Circuit Court. Probate Court
Administrative Order 16 (2009} (“Administrative Order 16") sets forth the criteria for
professional guardians. Since the former probate court has been absorbed into the Circuit
Court as of July 1, 2011, it is now the Circuit Court which has jurisdiction over professional
guardians See RSA 464-A:2: XIV-b; 490-F:17, :18,

Administrative Order 16 provides at 116 that all professional guardians are “subject to
removal from the list of approved guardians for non-compliance with any of the criteria for
professional guardians or for good cause as determined by the Probate Court [now Circuit
Court] Administrative Judge.” Administrative Order 16 also specifies that professional
guardians must, inter alia, adhere to the Nationai Guardianship Association Standards of
Practice, id. § 3 (“NGA Standards"), act in compliance with all applicable statutes,
regulations and court rules, id. [ 7, and submit fees for court review and approval. Id. 11.
As such, failure to perform in conformity with these requirements may form the basis for
sanction by the administrative judge, including removal from the list of approved
professional guardians.

Two cases have been referred to my attention by Circuit Court trial judges. In each of the
cases discussed below, orders have issued which raise serious question about your
suitability to continue as a professional guardian in the State of New Hampshire. Since
both cases involved appeals to the New Hampshire Supreme Court, | have withheld taking
administrative action pending the outcome of those appeals. Both matters have now
reached conclusion and the trial court findings and orders constitute final binding orders.

45 Chenell Drive, Suite 2, Concord, New Hampshire 03301-8541
(603) 271-6418



The purpose of this letter is to advise you of my intention to consider the imposition of
sanctions against you, up to and including the removal of your name from the court’s list of
approved professional guardians.

The cases and circumstances which give rise to my concern are as follows:

Guardianship of iiargarete Payan (317-2011-GI-00490): In this case, Judge Leonard
made findings that you violated multiple standards of the National Guardianship
Association (NGA). Administrative Order 16 requires adherence to the NGA Standards.
This followed a hearing held after Judge King, the deputy administrative judge, received a
letter of complaint from Meg Miller, R.N., in which she stated that in her twenty four years
as a registered nurse and sixteen years as licensed nursing home administrator, she had
“never witnessed anything ciose {o this abuse by a private or pubiic guardian.” Among
Judge Leonard’s findings were that you removed the ward from the home where she had
resided for more than four years under the false pretense that you were taking her to
lunch. The Office of Public Guardian (OPG) was appointed as successor guardian and
returned ivis. Payan to her previous living environment upon appointment. Judge
Leonard's order, and its findings, are incorporated herein by reference. You appealed the
case to the Supreme Court on numerous grounds. See In re Guardianship of M.P., No.
2014-0655.(Unpubiished order dated Sept. 14, 2015). The Supreme Court affirmed Judge
Leonard’s order, including her findings that you violated at ieast eight NGA Standards. |d.
at 4; see also In re Guardianship of M.P., No. 317-2011-GI-00480, Order at 3-5 (N.H.
Prob. Div. Aug. 5, 2014).

Guardianship of John Lazott (317-2013-G1-00260): In this case Judge King was
requested to approve your fees, over and above $2,193.16 which you had reported on the
first and final account. Specifically you requested another $4,641.19 to be paid from future
social security income. In the course of denying these fees as being unreasonable, Judge
King learned that you had been paid $4,800.05 in addition to the fees reported in the first
and final account. The account, which was filed under oath, did not disclose the fact that
you had received the additional $4,800.05, during the period covered by the accounting.

In asking the court for additional fees from future income of the ward, you intentionally
misrepresented the fees already taken. This failure to disclose income violates both the
NGA Standards as well as Probate Division Rules. See Cir. Ct. — Prob. Div. R. 88 & 108.
Judge King's order dated April 29, 2015, and the other orders referenced therein, are
incorporated herein by reference.

In addition, while you blamed the court for delays in the case, your five-month delay in
filing a request for court appointed counsel for Mr. Lazott cost the state several hundred
dollars, when you authorized counsel fees to be paid at inflated rates, over and above
what would have been paid had you made a timely request for the state to pay the fees at
indigent rates. Your appeal to the Supreme Court, see In re Guardianship of J.L., Case
No. 2015-0281, was withdrawn by order dated August 12, 2015. As indicated earlier,
Judge King's orders, inciuding the finding of “significant breaches of fiduciary duties
relative to reporting and accounting for fees,” see Guardianship of John Lazott, No. 317-




2013-GI-00260, Order at 13 (N.H. Prob. Div. Apr. 6, 2015), now constitute binding final
orders. -

Given the findings made in these two serious matters, as indicated eartier, | will be
considering whether and what sanctions should be imposed, including whether you should
be removed from the list of approved guardians, pursuant to Administrative Order 16.
Before deciding this issue, you will have an opportunity to be heard. Accordingly, | will
conduct a non-evidentiary administrative hearing in the probate division courtroom at the
Merrimack County Building in Concord on October 23, 2015 at 9:30 a.m. You may be
represented by counsel and you will be given the opportunity, through counsel or directly,
in writing or by sworn testimony and/or memoranda, to show cause why sanctions,
including the removal of your name from the Circuit Court list of approved professional
guardians, should not be imposed. Ona hour has been aliotied for this hearing.

To repeat for purpose of clarity, the findings of the probate division in the Payan and
Lazotte cases are final and will not be re-litigated during this hearing.
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Edwin W. Kelly
Administrative Judge
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October 19, 2013

Hon. Edwin W. Kelly
M.H. Circuit Court

45 Chenel! Drive, Suite 2
Coneord, NI 03301

Re:  Seanneue Maiino - Status as Professional Cuardian
Response 1o [ eticr Dated Sepiembar 24, 2013

Dear Judge Kelly:

This office has just beer retained by Ms. Jeannetic Marino with respeet 1o a hearing scheduled
vefore Your Honor on October 23, 2015, Assafvith i1 Your Honor s letter of Sepiember 24,
2015 giving notive of the hearing, the purpose of the hearing s to determine whether and what
sanctions should be imposed against Ms. Marinw, including removal from the list of approved
orofessivnal guardians, in light of two cases of misconduet referred te Your Honor by other
Circuit Court tial judges. 1am writing to request 4 comtinuance (and to reguest additional
Yeuring time), and to raise certain nrocedura!l quesiions Jirscted at the manuer it which the
hearing wili be conducted,

With respect to the need for a continuanee generslly, my oitice was retained this past Thursday,
October 15. Civen the volume of rauterial underlying the two vases which wiil bz the subicct of
{he hearing, and the seriousness of the potentiel sanction oI removal from the list of approved
guardians which dircetly impacts My, Manno's tivelihood, we respectfully request a conlinuance
of ot least sixiy (401 diys o properiy prepare R represeiit Ms. Marino.

With regard to the conduct of the hearing itself, it uppears that Your Honor’s cuthority to
conduet the heering arises from Adiminisirative Order 16, Although paragraph 16 of
Administrative Order 16 provides that a professional yuardian is subject to removel irom the
court-apnroved List for non-cempliance with any required criteria ot for peod cause shown, we
have heen unable to locaie any other clrministradve erders, nules or statutes in the Swate of New
Hampshire giving any guidance ¢ the procedures W be follewed in conducting disciplinary
“hearings against professivenal guardians, The Jack of procedural puidelines ruises serious due
DIOCLSS LONCerns.
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Hen. Edwin W. Kelly
October 19, 2015
Page 2

In uddition, other than possible removal from the lisi of approved guardiuns, there are no

established rules outlining the possible sunctions which may be imposed for violation of the
National Guardianship Assuciation siandards, which raises the issue of proper notice to Ms.
Marino of sanctions that Your Honor may be considering or is legaily autiiorized to impose.

Your Honor's letter states that the hearing will cozisist of a one hour non-cvidentiary
administrative hearing, but that Ms, Marine may be represenied by counsel and give sworn
testiinony—which suggests it is in lact an evidentiary hearing, Numerous questiuns also arise
regarding how Ms. Marino may present her case, including the following:

(a) Is Ms. Marino entitied to call witnesses t tesiify on her behalf on e iasue of her
reputation, charzcter and work history, incltding possibly having one or muorc
judicial oifivers provide testimony”

(bj I& Ms. Marino entitled to issue subpoenas to compel the attendance of witnessea?

{c1 Is Ms. Marino ¢ntided to have an expert witness testify on her kohalf?

(6) What constitutes the record to ve considered by Your Honor in reaching a
determination, mxd will Your Honor require the sworn testimony of any withess!

(©) Is Ms. Marino entitled to cenduct further discovery, including depositions and
requests for produciion of dovuments?

(f) 1f witnesses are to be called and documents produced in advance, should witness
and cxhibit lists be provided in advance”

{1y What is the burden of proof in eswhlishing miscinduct warranting disciplinury
action, and who bears that burden?

(h) Will the rules of evidence apply and’or guide the court in the conduct of this
hearing?

(" What are Ms, Marino’s rigits of uppsal er fur fusther administrative or judicial
review of any disciplinary uction taken®

On the issue of sanctions, Your Henor concludes from a reading of Adminisirative Order 16 that
fuiluze to follow the criteria to e an approved professional guardian “may form the basis for
sanctions ... including removal from the list ... This swremert implies that sanctions other
than removal are possible, yet nowhere within Administrative Order 16 does it state that a
professiona) guardian can be “sanctioned.” Although sancions short of reniioval from the list
may be to Ms. Marino’s advantage. taere is nothing to indicate what factors might be considered
aor what saretions might he appropriate depending wpon the severity of the misconduct, ..,
Tetter of reprimand, letter of admonishment, suspension, or monelary fine. Having such guidance
nat enly gives proper notics, but seuld, [or example, fhwilitate an agreement te sccept discipline,
particuiarly wiere the remedy s desipned to easure falure vompliznee with dutics, standards,
end requirements for a professionad guardian. Such remedics might include changes in methed



Hon. Fdwin W. Kelly
October 19, 2015
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of practice, probation. restitution, additicnal training, consultation with other expert guardians,
mentoring or an audgit.

Factors that might be relevant in arriving ai an appropriste level of disciplinary action might
iaclude: potential or actual injury caused by the misconduct; aggravating factors such as prior
disciplinary action or pattern of miscondugy, failure to cooperate, multiple offenses, refusal to
acknowledge wrongdoing, vulnerability of the victim, and conduét rising to the level of eriminal
conduct; mitigating factors such ns absence of prior disciplinary action, good faith effort to make
rcsittute or correct mistakes. cooperation with disciplinary proceedings; whether there was an
intent to benefit the guardian or another. or to deesive the court or cause serious injury to a party,
or irterference with the legal svsteny; sctions invoiving dishonesty, fraud or misrepresentation;
gross incomspetence. It is unknown whi standards or 1ucwors Your Honor intends to rely upon in
reaching a detormination in this matter, making it difficalt, if not impessible, to prepare an
orderly presentation of evidence and 1o know whether witresses or additional documents are
necessary and should be obtained.

Ms. Marino is justiriably concerned, and wishes 10 address the court folly und completely, to
comply with the court’s requests, and to defend herself appropriateiy, Given the apparent
severity of the contemplated sanctions (removal from New Hampehire's approved guardians
list}—which would jeopardize her very livelihooe--it is respectiully submitted that the issucs
outlined above need to be addressed in order to afford Mg, Marino adequate due process and to
ensure g fair hearing. As it {5 uniikely those matters can be addressed prior to the heiring
scheduied {for October 23, 15 Your Honor is inclined te grant 4 continuance, we request thai the
Outober 23, 2015 hearing date be used as 4 structuring conference, which would altow the court
and counsel tu further discuss these important issues and tH put in place a realistic time-line for
these proceedings.

Thank you for your attentior te this imporiunt matter,

Very iruly yours,

David P. Bhy
DPE:vsb

oLt Jesnnette Marino



State of Now Hampshire
Circuit Court
Administrative Orcer 2015 — 14

ICOMFIDENTIALY

CanETInG

iRy
Faend

&%

danis

-
T A S
L




STATE OF NEW HAMPSHIRE

SUPREME COURT
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QUESTIONS PRESENTED

Whether the Administrative Judge’s estahlishment of a disciplinary proceeding for
professional guardians was an unsustainable act of discretion in that findings were based
on the validity and reliability of probate court findings made on a on preponderance of
the cvidence, whereas the Petitioner’s liberties at stake required clear and convineing

evidence.

Whether the Adminisirative Judge's establishment of u disciplinary proceeding for
professional guardians was an unsustainable act of discretion and authority under Sup. Ct.
R. 54, and made plain error in that he failed 10 adhere to the requiremenis of Sup. Ct. R.

51

Whether the administrative judge in setting up a disciplinary process, failed to properly
e¢stablish or notice Petitioner of certain procedural considerations and parameters as they
periain to the New Hampshire Ruies for Professional Conduct for attarncy (“PCC™)
standards, including, but not limited to, standard of analysis. confidentiality and collateral
cstopple. nor advise of his assertion remeoval from the list of professional guardians was

inclusive of removal from all guardianship mattcrs.

Whether the administrative judge’s argument the issucs are now moot, fails in light of

hy

new information from Center {or Guardianship Certification (*CGC™) and new

informaiion reflecting the issues are not dead

tad



STATEMENT OFK EACTS AND CASE

This matier arises from an order of the Circuit Court Administrative Judge Edwin Kelly,
which permanently removed Jeannette Marino, Petitioner, from all existing guardianship cases
and effectively strips her of her entlire livelihood and prevents her from ever working again in

any capacity related to Petitioner’s carcer of scventeen (17) years.

Petitioner now submits this response brief. pro-se, in order to respond to issues raised in
the brief of the administrative judge und point out plain error that has eftected substantial rights
of the Peiitioner, Sup. Ct. R 16-A. Specifically, failure to adhere i the requirements of Sup, Ct.
R. 51. when acting in bis authority as adminisirative circuit court judge under Sup. Ct. R. 54 and
he failure to notice Petitioner of the use of New Hampshire Profissional Conduct Rules for
attorneys, in conjunction with failure to notice Petitioner of the administrative judges belicf his
authority to remove Petitioner from the list of professional guardians extended to reinoval from
all guardianship matters, thereby creating circumsiances that caused Petitioner to be stripped of
her profession. permancnily banned from ever practicing again and very publically destroyed the
reputation of Petitioner, all imporiant liberty rights. Petitioner also now presents certain new

information not previously available.
Facts contained in Petitioner’s briei and the biier filed by the Adininistraiive Judge are hereby
incorporated into this Response, to the exient such tacts are subject to further challenge by a

¢lear and convineing siandard of cvidence.



SUMMARY OF TIIE ARGUNMENT

The brief of the administrative judge raiscs several arguments, but almost the entire
Statement of the Case and Facts is predicated on the validity and reliability of the findings in
four (4) ! underlving probate court matters. with such findings made based on a preponderance of
the evidence. The administrative Judge further argues, “Petitivner did not challenge the
administrative judge’s authority to conduct disciplinary proceedings, nor did she question the
administrative judges” authority to decertity her as a professional guardian”. an argument
predicated on the basis that Petitioner was tully informed and advised ot certain procedures,
considerations, authority and sanctinns, not noticed uniil issuance of the hearing judge’s
recommendation (“Recommendation™) A-25 and the administrative judge’s disciplinary order
(~Order™) A-2, and not neticed prior to Petitioner’s opporiunity to request, assert or move for

additional procedural and other rights.

The factual circumstances of the underlyving probate court findings. relied on as the basis
for analysis. conclusions. findings and eventual sanctions, are simply nut supported by the record
in the underlying matters so as to support conclusions the Petitioner was “lacking candor”.
A47“demonstrated a stunning lack of protessional computency”. A38 “told a bold-faced lic”, Ad,

and is possibly “sinister”. A43.

Whete important individual liherties, such as an individual’s livelihood, carcer and
reputation, are at stake, the standard of evidence must be clear and convineing. to ensure faimess

and all defenses possible. Failuve to properly notice Petitioner of cither the application of the

U Citations to the records are as follow: A-refers to Appendix in Petitioner brief, SA-refurs te Appendix in the
Administrative Judge’s bricf und AR- refers 10 Appendix contaiied of this bricf. TR refurs to the transeript of the
disciplinary proceeding.



PCC model of discipline and sanctions, including effective disharment- by removal from all
guardianship matiers- and public dissemination of both the Recommendation and Qrder. in
conjunction failing to properly notice Petitioner or her counsel with the Administrative judge’s
overreaching expansion of the plain reading of Administrative Order 16, SA39. resulted in a
denial of due process and failed to consider Petitioner’s right to assert additional rights and safe-
cuards not ¢vident as necessary during the siructuring of the disciplinary proceeding by the

hearings judge.

Iad cither the hearing judge or the administrative judge properly and clearly noticed
Petitioner of the adoption of certain procedural standards and assertion administrative authority
extended past merely removing Peidiioner {rom the list of protessivnal guardians, Petitioner
would have requested and moved for additional rights prior to cooperatively engaging in the
disciplinary process. More specifically. Petitioner would have requested or moved for a clear
and convincing standard of evidence, confidentiality and the barring of collateral cstopple. If
ailowed, assertion of these rights would have allowed evidence not presented to the hearing
judge to be hrought forward, therehy refuting findings in the underlying matiers. that most
assuredly would have resulted in ditferent analysis. conclusions, findings and ¢ventual sanctions
which included removal from all existing guardianship mattes iind public disscminaiion of both

the Recommuendation and Order.

ARUGUMENT

L. THE ADMINISTRATIVE JUDGE EXERCISED A% UNSTAINABLE ACT OF
DISCRETION AND P LAIN ERROR IN THAT HE WAS NOT AUTHORIZED
BY STATUTE OR CQURT RULE TO ESTABLISH A DISCIPLINARY
PROCESS WITHOUT FIRST ADHERING TO SUP. (1. R. 51



a. The Administrative Judge Lacked Authority under Sup. Ct. R. 54 to Remove
Petitioner from Existing Guardianship Matters Without Adhering to Sup. Ct. R. 51

A plain reading of RSA 464 A- XIV-h, establishes Sup. Ct. R. 54 grants authority to the chief
justice to “‘establish the criteria for professional guardians”. with such criteria being set forth in
Administrative Order 16. A plain reading of Administrative Order 16 cstablishes criteria which,
in part, authorizes the administrative judge to “remove a guardian from the list of professional

guardians for non-compliznce or for good cause”.
Article 73-0, of the New Hampshire Constitution establishes:

“The chief justice of the supreme court shall be the administrativi head of all the courts.
He shall, with the concurrence of a majority of the Supreme Court justices, make rules
governing the administration of all courts in the state and the practice und procedure to
be fullwed in ull such courts. The rules so promulgated shall have the force and effect of

law.”. Art. 73-a.

Bascd on the foregoing, any exiension of discretionary authority granted to the
administrative judge to cither extend his authority beyond the parameters of Sup. Ct. R 54,
requires adherence to the rule making process as outlined by Sup. Ct. R. 51, intended and
“adopted to aid the Supreme Court in discharging its rulemaking responsibility in the arcas of
procedure in all courts and shall apply to all amendments or additions to such rules.”. Sup. Ct. R,
51(a). Sup. Ct. R. 51(¢). establishes procedure to adopt, amend or repeal a court rule, ensuring
any rule amendments or modification. are subject to appropriate, judicial or legislative reviews
and open public debate to ensure fairness. equity and input by the public and other interested

partics.



iL THE ADMINISTRATIVE JUDGE EXERCISED UNSUSTAINABLE
DISCRETIONARY AUTHORITY AND COMMITTED PLAIN ERROR WHEN
HE FAILED TO PROPERLY NGTICE PETITIONER OF THE RISK TO HER
PROFESSION, LIVLIEHOOD AND REPUTATION PRIOR TO
COMMENCMENT OF THE DISCIPLINARY PROCEEDINGS THEREBY
DENIYING ESSENTIAL RIGHTS TO DUE PROCESS

a. [Failure to Properly Motice the Application of New Hampshire Rules

Professional £londuaet for Atterneys

The administrative judge, by Administrative Order 2015-14, in part directed the hearings
judge to “establish procedural guidelines for the administrative proceedings before him.” It was
not until issuance of the Recoinmendation by the hearings judge that Petitioner becamge aware the
couri would “adaopt]s] as a guiding too!l in making its decision. the standard uscd to evaluate the
appropriate sanction when an attorney has violated the New Hampshire Rules of Professional
Conduci.” A-50. Likewise, the Administrative Judge did not notice he would also be adopting

PCC standards until issuance of Administrative Order 2016-007. A-d

b. Standard of Evidence

Sup. Ct. R. 37A III {d)(1). profcssional conduct committee requires the application of an
evidentiary standard of “clear and convincing”. The harshesi sanction allowable under the PCC
disciplinary process- disbarment and a lifetime ban from practice- mandates a standard of clear
and convincing evidence due to the potentially devustating consequences on careers, livelihoods

and reputaiions.

The hearings judpe applied a standard of a preponderance in the disciplinary proceeding,
hut acknowledged “violations of the attomey cade of conduct must be demonstrated by clear und

convincing evidence™” A-81.



Had the hearings judge or administrative judge noticed adoption ot the PCC standards for
analysis. consideration of sanctions and Jdissemination of findings, Petitioner would have
requested and moved for additional procedural rights similar to those allowed under PCC rules
including a clear and convincing standard which would have barred estonple as the standard used

in the vniginal findings was barely a preponderance.

c. Applicatior of Estopple

Administrative Order 2015-14. AR initiating the disciplinary process imposed collateral

estoppad specifically barring Petition,

et harring tione
documentation or testimony that would contradict or refute the findings and conclusions in the
Matter of M.P. and the Matter of J.1...:

“To be clear, Judge Cassavechia will not (his emphasis) reconsider the decisions of the

probate division in the Payan and Lazotte cases, as the findings contained therein
constitute binding final orders.” AR1

Collateral cstopple was reiterated by Judge Cassavechia during testimony and again in his

recommendation:

“Let me interrupt here. I just want to be sure that I'm not relitigating™. TR35

and:

“While in the interests of fairness these exhibits and tesiimony were allowed. counsel and
Ms. Marino arguably strayed close {o, it not into the realm of re-litigating the findings of
the Probate Division and Supreme Court. To the extent that any such evidence
contradicted those findings. as upposed to properly assessing maticrs concerning
sanctivns. ihe undersigned gave that evidence lidtle, if any weight™. A0,

In Bruzga’s Case No. 1.D-95-009. the PCC sought collateral estoppel in connection with findings

made in superior court for which Bruzga was being disciplined. The Court concluded that

8



collateral estopple, “may apply when the burden of proof in a prior proceeding equals or exceeds
the clear and convincing burden governing the disciplinary procecding.” The Court further held;
“the doctrine of offensive collateral estoppel may be applied in attorney discipline proceedings
when u prior proceeding was suhject 10 u bevden of proof vqualing or exceeding the clear and

convinciny burden governing disciplinary proceedings™

In the disciplinary mattcr, the burden of proof in prior proceedings was a preponderance of the
evidence. Had the clear and convincing evidence standard been applicd in the disciplinaty

matter, s was proper when using PCC standards, estopple would have been barred.

Petitioner asserts that had disciplinary procedures of professional guardians been in place at the
time the underlying mattcrs were heard before the probate court, thus imaking Petitioner aware of
the potentially devastaiing impact that came to pass through this disciplinary process. Petitioner
would have pursued additional hearings and asserted different rights in order to properly prepare

with counsel, ensure a proper record and correct any misapprehensions of fact and points of law?.

Y. WERE COLLATORAL ESTOPPIL.E NOT APPLIED IN THIS MATTER,
PETITIGNER WOULD HAVE EXERCISED ADEITIONAL RIGIETS IN
PRCTECTION OF THE LIBERTIES AT STAKE BY PRESENTING
NUMERCUS DOCUMFENTS, WITNESSES AND OTHER TESTIMONY
REFUTING THE UNDERLYING FINDINGS

The application of collaieral estopple in the disciplinary procecdings established by the
administrative judge. barred Petitioner from presenting any evidence. witnesses, documents or

testimony refuting the underlying findings tor which Petitioner was heing disciplined. Petitioner

2 1n the Matter of M.P., Petitioner was given 4 calendar days’ notice of hraring, encompassing une business day
due to the holiday and did not assert her rights to proper 10 day notice for hearings, Cir. CL. R, 60. Considering the
eventual consequences of the tindings by the probate court, had Petitioner been aware of the potential
consequences, she would have asserted ker right tv proper notice in order to ensure proper preparation for the
hearing scheduled with no Motion or Petition before the court but rather a letter not forward to Patitioner by the
filing party.



now offers the following intorniation and attuched supporting documentation refuting the basis
upon which the hearings judge and the administraiive judge concluded Petitioner has an
“inability to comimunicate with candor”, “demorisirated a stunning lack of proiessional

competency ™, A38 “told a bold-fuced lie™ A4 and is possibly “simister”, A43,

The Adminmstrative Judge’s letter of Scptember 24, 2014, A87, initiating review of all
guardianship matters to which Petitioner was eppointed. was issued as a result of probate court
proceedings in the Matter of M.P. The administraiive judge further requested a list of each
guardianship matter, date of the last ward visit and gave Petitioner the option to respond to

allegations and findings by the probate court in the Matter of M.P.

In response Petitioner submitted a ceriiticate of appointment for cach maiter nuting the
month and date of the last visit 3 and advised Petitioner had not been removed from any
guardianship matier. Although not requested, Petitioner disclosed, she had had been removed as
‘Trustec in a non-guardianship matter, explaining the circumstances and provided supporting

documentation of those circumstances. Al113.

In the Matter of M.P.

In response the option tu offer an explanation of Petitioner’s actions in the Matter of
M.P., Petitioner submitted detailed response to cach iinding by the probate court provided
numerous docuinents and supporting information reflecting Detitioner acted in line with well-

established clinical and ethical guidelines. A90.

Both the Recommendation and Order made reference to my failure to indicate a complete date which included
the year, as reflective of my dishanesty and incompetence. For clarification, ihe year was omitted as Petitioner
presumed the administrative judge would realize the visit had taken place in 2014.

1)



Review of this submission does not supporti a conclusion the Petitioner “acted with
calious disregard”, nor that “she engage in subterfuge and lies™, A3. Petitioner’s willingness to
explain her actions in such detail reflects greai candor in going above and beyond in preparation
of the submission to the Administrative Judge and reflects a willingness 10 explain and support
that cach her decisions were carefully considered and well within the standard of professional

care rather than the severe conclusions reach by both the hearing judge and administrative judge.

Due to the estopple imposed in the disciplinary matter. none of this evidence could be
presented to the hearing judge. There is no indication this submission was provided to the
hearings judge, which leaves open the question as to whether he may have reached a different

conclusion regarding Petitioner's intentions and actions.

Petitioner finds it cven more disturbing thai despite being in posscession of, and reviewing this
information a year prior to the disciplinary kearing the Administrative Judge did not respond to

what he now siates are concerns so serious as to characterize Petitiorer a danger to the public.

The Matter of IB.

11ad Petitivner been properly noticed of the Matter of T.B. prior to the day of the hearing
and collateral estopple not been imposed. Petitioner would have provided the hearings judge
records establishing that all cight accountings filed in the Matter of 1.B., were approved by the
probate court AR2 with nc objections from any partv. and no findings ol excessive or
unreasonable fues. Petitioner also would have culled counsel of record and successor guardian to
testify as to stipulation referred to in Petitioner's fetter to the Administrative Judge. Al14.

Notwithstanding Petitioners unsolicited disclosure of removal as Trusiee in the matter of 1.8,

11



provision of an explanatiun of the circumstances and supporting documentation forwarded to the

administrative judge did not respond with any concerns or further inquiries.

Had Petitioner been allowed these submissions, festimony and witnesses, the hearings
judge may have reached a different conclusion rather than findings Pctitioners actions “further
crodefs} confidence in her overall ability to address Probate Division judges with candor . .
A47. or conciusion by the Administrative Judge that Petitioner’s explanation “was nothing

short of a bold-faced tie”. A4,

The matter ot J.1..

The_Administrative Judge {ound the Petitioner

“intentionally aitempted to recover a fec of §1,100 as guardian over the personof J.L.
when, in fact, she was only guardian over his estate. In her effort to eaplain her conduct
to the court after it discovered the charge, she falsely claimed that the entry on the
invoice she submitted for payment of this amount was at first for “mileage” and,
subsequently, due to an “auto correct” error when typing in the amount. Both the trial
judge and Judge Cassavechia found her explanution to lack credibility.” A-3

The invoice submitted in the probate court proceeding, A391, reflecting the $1,100 fec, is
supported by Petitioner’s original hand-written time sheet. (Clieni names redacted to
ensure confidentiality). AR1L. ¥ As indicaied by underling, jor the munth of September
2014, Petitioner traveled a total of 44 miles in the Matter of J.L.. represented by three
hand-written entrics for four (41 miles on 9/5/13. four (4) miles on 96713 and thirty-six
(36) miles on %1113, Review of the inveice retlects all time tor tasks during the month

are itemized by date, followed by a collective itemization of all expenses throughout the

* Please see Affidavit of Authenticity 1.



month in the final lines of the invoices. Exawnination of expense entries reflect that only
forty (40) miles were itemized with the other four (4) miles erruncously entered as
“monthly guardian fees”. This documentation clearly refutes any proof of Petitioners
“intentionally attempting to recover a fee” A3. to which Petitioner was not entitled and

establishes clear and convineing evidence that Petitioners explanation was truthful.

Failure to provide Invoices

In his Recommendation. the hearings judge noted the probate court trial judge, “did not

ile on the second motion for reconsideration, hut eave Ms. Marino additional time to submit

i wea

3

iternized invoices™ A38 He additionally stated “The Probate Division deduced from an invoice
provided for the first time in February 2015 . 7. A39. On Decembur 14, 2014 during the first
and only hearing in the Matter of J.1.., Petitioner provided to the probate court a complete set of

imvoices and receipt was acknowledged by the court. A337

The hearing judge weighted heavilv, findings by the probate court trial judge, that Petitioner’s
failure to submit invoices with the accounting was retlective of a possible attempt to “deceive the

court”. A5d.

Due to coilateral estopple. Petitioner was barred from admitting into evidence proof of
instruction by the prior judge overseeing Petitioner’s matters for ten (10) years”, and had
instructed Petitioner not to send invuices with accountings unless the Court requested them. This

directive has been confirmed by receipt of a letter from Bradstrect. J. which states in part;

3 Al4, leiter forwarded to Judge Richard Hampe requesting his westimnony it the disciplinary hearing. The letter,
forwarded to the 6™ Circuit Court,

13



“The guardian should have all invoices available but did not need to file them with the

accounting unless the Judge had some questions and required them to be provided.”

ARLS. *

Iad Petitinner not been estopped from presenting evidence, witnesses and testimony as
to her accounting practices and the submission of invoices, Petitioner helievies that both the

hearings judge and administrative judge would have reached very different conclusions as to the

intent of any missteps, mistakes and oversights on the part of the Petitioner.

The matter of WR

The hearings judge states in his Recommendation, “Ms. Marine petitioned and was court
appointed guardian over his person and estate as his wife. A.R., who is also disabled was unable
to make decisions for her husband.” Ad4. In fact, both the Petitioner and AR, signed the petition
for guardianship and werc appointed co-guardians. AR16. Despite her disabilitics, A. R. was not
incapacitated and merely required the assistance of a trusted person to assist her in making
medical decisions for W.R. and addressing numerous financial and others issues duc to her

illitecracy and some cognitive limitations.

Of great concern is the hearing judges factual statement that the “matter recently came to
the attention of the Probate Division stail afier W.R. approached stafi secking documents frum
the file held by the court.” A4, Subsequent to the disciplinary heariag, Petitioners inguired to
W.R.. as to his uppearing at the courthouse to look at his file. Both W.R. and hisx wife adamantly
denied cither one of them had been to the court to luok at the file or for any other reason. This

would make sense considering the guardianship had closed five (3) years prior.

® Pleasc see Affidavit of Authenticity 2.
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IV.  ARGUMENTS CONTAINED IN THE ADMNISTRATIVE JUDGES MOTION TO
DISMISS ON THE GROUNDS OF MCOTNESS ARE UNFOUNDED

a. The Caater for Guardianship Certification Policies are Subieci to
Modification

The Administrative Judge's Motion to Dismiss AR17 is premised on decertification by
the Center of Guardianship Certification (“C(C™) and the inability for Petitioner to acquire
approval as a profcssional guardian in New Hampshire for failure to meet the criteria of

Adminjstrative Order 16.

The CGC s a for-profit organization with a stated purpose to develop and administer a
credentialing process for guardians, to address issues related to renewal, suspension and
revocation of credentiais for guardians and to encourage, support and foster best practices in the
provision of quality guardianship scrvices. AR27. The purpose, authority and mission of the
CGC is not based in any statute, rule or legal authority in any jurisdiction. Policies of the CGC
are developed by the Board of Trustees. comprised of several professionals, who are credentialed

as guardians in the jurisdiction where they work or provide services.

Whereas the CGC Board of Trustees is charged with the development, adoption and
implementation of policy. as with any organization, these policies are subject to modification at
any time and iherefore. should not be treaed as a hard and fast rule that cannot be modified,
amended or changed at any time, therehy allowing Petitioner to then bring forward a response to
the findings by the administrative judge, not previously submitted due to pending matiers and

limitations of CGC policies. In fact Petitioner’s request ve ihe C'GC. AR28. tor a modification ot
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policy allowing for a late response, has been respunded to by the President of the Board of

Trustees’, who has advised Petitioner’s request has been put before the Board of Trustees. AR31

b. The Administrative judge Intends to Coniinue Acting with Authority in the
Disciplining of Professional Guardisns

As cited in the administrative judge’s Motion to Dismiss, “Generally ... a matter is moot
when it no longer presents a justiciable controversy because the issues involved have become
academic or dead.” Londonderry Sch. Dist. v. State. 157 W.. 734, 736 (2008). (quoting In re

Juvenile, 2005-212, 154 N.H. 763, 765 (2007)).

The Motion to Dismiss further cites Appeal of Hinsdule Fed'n of Teachers, 133 N.H.
272, 276 (1990) (citation omitted), which states “Usuaily, unless a pressing public interest in
involved, or the guestion is capable of repetition yet evading review. an issu that has already

been resolved is not entitled to iudicial intervention.” D. (quotation murks and citations omitted).

By letter dated. October 21, 2016, AR32 a copy of which was torwarded to Petitioncr, the
administrative judge responded io Hugette Sorenson, regarding a complaint of impropriety in the

Guardianship of Alma T, *in connection with Petitioner’s moving the ward.

With regard to the matter now before the Supreme Court, the admiinistrative judge advised Ms.
Sarenson:
“] am empowered to remove guardiuns from the list of approved professional guardians,
or atherwise impose sanctions for miscoinduct, afier appropriaie hearing and factual
Sfindings by un impartial jurist. 7 AR33.

The administrative judge further states:

7 Please refer to Affidavit of Autheniicity 2.
* [t should be noted the Matter of Alme 1 clused in carly 2018 upon the wird’s death. The referred to impropricty
touk place in March 20144 almiost 3 years ugo.
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“_._in the event the Supreme court reverses my prior disciplinary decision and orders
reinstatement of Ms. Marine as a professional puardian, your complaint would no lenger
be moot and | would consider further proceedings. .. .7 AR33

Despite representations in the court’s Motion to Dismiss. the matters before this court are
not moot. Here the issue is clearly not dead nor will the issue he resolved by dismissal of the

appeal now before the Court.

CONCLUSIONS
The administrative judge’s estahlishment of the disciplinary process under Sup. Ct. R. 54,
was a plain error, as modification or amendments to Sup. Ct. R. 54. requires adherence to

procedures under Sup. Ct. R 51

The failure of the hearings judge and administrative judge to clearly establish and notice
use and application of the New Hampshire Professional Conduct Committec standards, coupled
with failure to clearly notice the extent of sanctions and what those sanctions would encompass,
prior to the disciplinary proceedings. was a plain error, in that it Petitioner was denied the

opporturity of assert certain rights with an understanding of the libertics at stake.

Had Petitivner noticed or been aware at commencement of the disciplinary proceeding, ur
even during the course of the underlving hearings, of the potential result in a disciplinary process
could he and loss of her livelihood, reputation and permanently banning from for her profession
of 17 years, Petitioner would have made very different decisions when proceeding in the

underlving matters.

There is no more important right atforded citizens by the judiciary than the right to be
heard in a fair and just manner. Faiture to atford citizens due process can render the law an end
to itself, so that that the value the law was intended to promote. is overlooked. The Court must

cuard against any individual citizen losing essentia! libertics, by ensuring all proceedings
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conductad by the judiciary extend extensive protections (o ensure faimess and the right to be
heard. Even if this court were to attirm the duty of the administrative judge to protect the public
by authority that trickled down from the legislature. the problems outlined above highlight the
argument that it was proper to develop through the rules making process a clear and legally
sustainablc disciplinary process.
REQUESTED RELIEF

Relief previously requested i Petitioner’s brief in incorporated herein. In light of the
severe and extensive damnage to Petitioner’s reputation and the continued lack of any lawful
disciplinary process and related procedures or authorized body to which this matier can be

remanded, Petitinner requests she be granted the right to pursue a request for further relief to the

Chicf Administrative Judge of the Supreine Court. at such time is appropriate.

REQUEST FOR ORAL ARGUMENT

Petitioner maintains the prior request for a fiftecn minute oral argument, but now advises

counsel other than William Gramer, Fsq., or the Petitioner herself will present the argument.

Jehhnette Mg¥io, pro-se
75 So. Main Street, #7-616
(Concord, NII 03301
(6U3)226-6004
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CERTIFICATE OF SERVICE

On this day of January 20. 2017, [ hereby ceriify that wwo copices of this brict and one
copy of the appendices were forwarded by 1S, Mail to Counsel for the Respondent:

Laura E. B. Lombardi

Oftice of the Attorney General
33 Capitol Street

Concord, NH 03301
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STATE OF NEW HAMPSHIRE
CIRCUET COURT ADMINISTRATIVE ORDER 2016-007

IN RE: JEANNETTE MARINC DISCIPLIMARY MATTER
ORDER

Pursuant o Circult Court Administrative Order 2015- 4, a Discipiinary Recommendaiion in this
miglier was submitied on Apri 7, 2016 by | «.a\,e Gary Cns‘.d\fﬁ'u[’l!& Se2 Mo, 317-2015-AP-0041
Jdndes #18). The Besommendation recites in great deish the facis found by Judge Cassavechia, twe
tia! judges and i ong sase, confinm G by the News Hamipshire Sunrems Court, Seania:

Guerdanship of M.F., Nc. 2014-0655 (J"pu siiched Order date September 14 2018,

Based upon thoss findings, Judge Cassevachia bas rechivimented hat:

1. sed from tie apsioved ligt of professiona! guardians for @ periad of
tiV’:’ "ﬁ N’-u rﬁl!at__ -

P4 A report be fils & Walone: Suardiansiin
ABSOCIENSD an

S, Ms. Marino be afforded the opLortuny o petition for reinstalemen after e SUSPENREIGN
rrie.

Faccept g : wings pon which Juy ige Cassavechiz based his recommendations: how aver,

jor the reasons which follow, | respectfully disagree with those recomrendations and c'm@r an

dnmediale and emeuenf' removai of Jeznnette Marino frora the approvad iist of professional
quargians.

i. Findings

Tre foliowing findings agairs“ fis. Marmo nave besn judiciaity determined after multipie
hearngs in the il couris, the New Harmpshire Supreme Court and befare Judge Cassavechia in this
cisciplinary process:

. She intenticnally and i "*'apern.f Feid fees to harself, and ﬁu.;s&\qu iy rivsrepresented
those lzes in an account filed with the court under cath, in viciasinn of Cireunt Court—

Probate Division B u!es % and 108, as wall 48 multiple standards of the invational
Suardianship Association (the NGA Sty ndards’) The feas wers taken f'.:u.l funds that
ranres entf»d "m :1'zef*t|"e Sma‘ -eu.. *’x ,:aymeni sbnt to L'"ie: .uc:ihtv whare her ward




She intentionally and improperiy paid fees. without the asuioval of the court, fom &
ward's estate o a privats atlornay hired by the guardian and paid “market rates” after
the ward had been found indigent and approved for court-appointed counsel. The
;mproper pﬁyrfzpn‘f was leter found by the trai court 1o have resulled in an cverpayment
of §1.452 U, which. as the court (Hing, J 1 noted i its order, vould not have been
approved had it been properly submiited to the court for approval prior to payment, as
required by isw. Seg ig.
Shr subimitled charges for ner services as a professional guardian found by the triaj

Lt (King, £ te be facially unreasoriable. given that the fees amounted to 170'% of the
W"!"' s toin! as:..ets.. Seeld

Sie intentiorally attenpted (o recuver a fee of 31,100.00 as gu wdian cver the person of
L when. i fact, she was only the guardian over ivis eslate. in her efiort to explain her
:::sf:s.r:duci w the courl afler it discoverad the charge, she falsaly claimed that the eniry on
the mwoice she submated ©or payn F*H of this amount wae al trst for ﬂ‘“&AQP and.
subseqguariiy. due fo an "aulo coraal” engr when ivping i the amount Both the t';
j"f':‘Q;’t Jng, Joand Juage C"SS:.\'&C"&& tound her explanaiion {c iack cradibiiity. Sas
. Discipinmary Recomimendation at 16-1¢;

Ehe suddenly and inappropriaiely removed an alderly wonan wi‘th demeniiz. ocver
vthom ghe had been appoiriad as guardian, from g nursing h ome faciity 1 which she
hadd become comifoitatle ic ar other faoidy. The ial court (Les 1 J) teund
sctions to have ! peern done with "2 caligus r:‘.s"eu rd for [*rr-, waridl's] nesges and
requests..” Ms. i ; was further wound to have engaged in subleriuge and les
givecied ‘..caa'“ a end prodessional staff at the taciidy 10 accompbsh this
Meppropnaie removai 'i':arzi the faciidy. Based upon her condust, she was removed as
guardien, for cause, by the tnal j.x"‘cie %*rr;z‘ ihe actions of the guardian weis uitmately
reversed. The removal wae upheld by he New Hamipshine Supreme Court. Sae inre
jianstip of M.P . No. 2114-0858 (Sevtember 14, 2615,

Sie execuvied a document which had the effest of appointing herself as agent under g
generat power of atieney for a deveicpmentally diszbled individual VR, over
whom she served as guardian. while hic was still under g,Ud'i’"l iiship. The document
wae winessed by the ward's 'viﬁ- who JJen shriderly disasied, and notanizas by e,
hManno. See Guardisnship of VY. R Ng. 397-2040-GI-00444  Judge Cassavechia found
thiat the document was ol 'sous:.y defe lx,.we endangered the vaidlily of all transactions
sempleted during its roughly ste-vaan exisience, and highlighted the public poiicy

(el gfle= cf a professional guardian aral wing for the grant of broad agency powers for
herselt thatl will extend beyond iha termination of the then-gxisting guardianghip. withoui
8y wemgh& by a coust or #ven the participation of an independent netary. See
Disciniinary Recoimmendation at 21: and,

She demonstrated g complete lack of candor o the undersigned in my capacity as har
appointing auiionty whern, in September 2014 and in the course of an administrative
investigation into her conduct as a professionai guardian, | direcied her to forward g fist

s
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of any guardianships irom which she had been removed oiher than ihe Guardianship of
M.P. in her response, she incicated that she had rever been rermoved as guardian but
had heen repiacad, as “he result of an agreed te Stipuiation”, as Trustee for a Special
Needs Trust in the case of Guardanship of T.B, No. 317-2040-Gi-(0327 and the
Epecig! Meeds Truslofl T.B . No. 317-2010-TU-00853. in point oF fact, Judge
Cassavechia found that Ms Merino had not beer removed oy egisement, bui rather
had been remeved as Trusice by the court for cause, moluding regulary charging
excessive and unires ole fees. See Disciplinary Recommandaiion at 22 Indeed,
Judge Cassavechia chaerved thai she filed & Mobion for Recnnsideration of $iat
detieicn. 18, short ber zsasrion that her rernaval as Trusles vas ine “resuil of an
agreed Sipulation” was nothing short of & bold-faced Jie made difectly o her appointing
authorily in the course of an investigation into e conguat

il Angivsiy

saveCn@'’s review of this matter was exhauslive, as were sge of the Hial fuciges in
AGelying cases which are the subiasl of this disciphnary procese. | e pat repeal the
e hindings sxcept 28 necessary {o suppor: ry decision: a¢ to the ssnctions to be imposed.
Reference shouia be made 1o those orders and the Disciplinary Recommendation for more daztall,
Jistigs Cazsgvechia based nis recommendation {or sanciicns on an analysie of the standard witlized
 attormey discipline metiers. [0 e Richmond's : Caze 153 NJH. 7245, 743 {LO0E

t
¥

P peieve the filuciary biilty ¢f 2 guardian (o a ward ie significently diforent than thai of

¥

G fovarda o ard shou igher standard of soratiny in caces whers Impreper
oy ; : ’ e R

FATE ST ST ~ Phnas o =
y QG YW e Rross

£ Sarciypaee e f"‘..';
S c..\-wlra\;; (LR

[ SN .
PR L]

R Pl Tard
e

se REA 48451

i Tor whom a guerdian is appointed and 5[
& fughier slandard. Having said that, howevsr, 12 articulation of that

HENd 1N e sen

clearly in faver of
ot is oot mine 1o

..
i
B

@xt of this case. | have chosen. thersions, o revisw the recommendations foi
sanchons ualng the attormey diseipiine standarg. as suggested by Judye Cassavechia.

i aise make nole of his decision to apply & pregondarance of the eviuencs standard in maiking
his recommendation. Ses Scheduling Order i 1213 (November 24, 204 5i{inlex w4 Judge
Cassavechia informed Ms. Maring that this was te e the slandard usad 6na gave her an oppoitunily
o ogect Id. &t Z. MNone was forthcoruing, Sse Strugluring Conference Memecrandum (indey #5),
Judge Cassuvechtis seigcted that standerd of proof in iight of the New Hampshire Supreme Couit'a
degision that this was anprooriaie in the centext of discipiine of psychologists. See Petivion of Grimm,
136 NH. 42, 49-51 {1093}, and the Washington Suprerne Courl's shservation that given the critical
need 1o "effectvely regulate puardians so zs fo prefect the most vitinerabie individuals,” a
pregonderanca standard was approprists. in the Matler ol the Discisiinans Preceeding Against
retersen, Frofessional Guardian, 32¢ P 2d 853, 263 {Wask 2014} gee Scheduiing Order at 19, 12-
13, i this disciplinery matier, the Circurt Court has & duty to prolect wards. who, by definition. are
incapacitated and deperndent upon the renfessionalism and ethics of the Guaralan appomted over
them, and thus use of the preponderance standard Iy Jucge Cessavechia was appropriate. Cf nre:

DR ORDER 2016007
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Reiners Gass, 152 NH. 165, 168-69 (2005) {(upholding preponderance standard in atiorney

discipling matier o proteci public and integrity of professiony: Petition of Grimm, 138 N.H. at 46-50
significant interest in peyeholagist boense protected by use of the prepondarance standsrd).

Early in his repori. Judgs Cassavechia noter that, “itlhe pubiic piuces its trust in the court
syslem to provide protection for cilizens iacking the capacity to make informed decisions in matters
reiated io thelr personal ana/er financial affairs and i needs io have corifidence that any individual
assigned 1o make those decisions is heid o the hig:est standards of skill, professionaiism, and
athics.” Ses Disciplinary Recommmendsation at 2 e goes on o Lormectiy further nole thet "whan
sefcus bresiches have been found. e Cireuit Coust s charged with ensuiing thet wards waill nes
remain exeesed o harmi elther by nfent or Ly inabiiity of his or her quardian te compiy with the
31E is of profeszicrai conduct ™ ¢, at 24.

Using the attorney discinline process s the empiate for consideration of whelher and wig!
sanolion shiould be mposed Tor s WMaririo's behaviar sng condust, there gre four factors o be
considersd.

The neture of the duly viclated,

The guardiar's mental state,

he potenua! or actual injury caused: and.

The exisience of augrsvaiing or mitigating facters

E: N 7S TG

> P 3 e T2 P o Y ARG B e
Bue @0, inre: Richmond's Case 155 N.H. at 742

...... e e e e, P

cis's Report e finds that s, Maiino's conduct, as s
i Ed v cnda ool fom e 5=, S PTTLT P, TV Juy S EE in v
ttve Probate Division Ruilss. an Administrative O

i Jdudge Cassave
thie Order, vicialed 2f ieas
numeer of standarde of th
&7, 14,18, and 28,

&

Probaie Couwt Administraiive Oder 18, entitied "Criteria for Frofessiona Guardians,” resuires
T

that srofessional guardians comply with the NGA Standards, Amiung the dulise imposed by the
Administrative Order and ine NGA Stendards found to have bean vioiated are the following:

. Compiance with sil aprlicable staiutes, regulations and court rules (Administrative
Order 16 and NGA Standard 1);

. Submission of alt fees (o the cout for raview ang anpreval (Administrative Crder 18
and NGA Slandard 22);

. Subrnission of ony those fees that ars ressonable and related o guaidienship duties
(Adminislrative Ordor 18 and NGA Standard 22 5 :

. Treaiment of the persen under guardianship with gignity (Administrative Order 55 and
MNGA Stanoards 8-13); and

. Traaimant of al! profassionals and sewvice providers with courtesy and respect ang
strive ¢ enhance coopesation on behal of the percon [Adminisirative Oder 16 and
NOGA Standard 5).

+
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el listed specifically in either the Adminisirative Order of the NGA Standards is the implicit
duty 1o be fruthhil in ali pleadings and documents fled with the court and te exercise candor and
forthrigininess with the court.

Where theie are muliipie misconduct eharges, “the sanctions imposed should at least be
consistent wilh e senction for the most serious instance rf Titseonauct among a number of other
violationg: it mighl well be, and generally should be, greaier dion the sanction ice the mest serious
misconduct” Wyat's 185 N.H. 288, 308 12008). The most ssrious of the Guties that Ms.

arinG violated was her duly 1o et M.P. & ward in her care. with cignily and raspect. Taually
serious, owever, were her misrapresantations and outright urtrushifuiness in accounts fied with the
court and responses 1o inguines connected ‘o this mvestigation.

A% 1o her Uy o veat wards in her cae with digaity ang reseadt it i my opinion that in
Guargianenip of BMP. we gre dealing with aclions that ave of 2 vastly aifferent and ever more
cisturbing naiure than the serious mishehavior she exhibiied it the case of Guascianshio of WL
Judge Caszavechia stated the insue elom &ntiy I s Disciplnary Racommangation whern, i
Spmaking of an incagasciated ward g vulnerabiity, ha said, “lslociely tan sometimes he dismissive of
e relained ndividuaiity of meapeciiated persanis as they ofien struggte 1o fuly communicals with the
vuisiie warld. Ag such, they are partcuiarny dependent upon CEIE-JVERS and guardiang niot to treat
them ¢ an impoverished siwl of 2 hemg devoud of personsi inferily " jd. &l 82 Judge Cassevechia
found that Me. Marine fziled, ‘o appropriately value M.P's personsl tigrily and integrity. .. Afler
i FHON. he o her gstions demorsyated Ta wilingriess W gnors or disiegaid a

= great power over, and thus | must conclude that others shawd be preecied from

migi”

Judge Cassavechis noled the § I NG nientionaily
sinwriiled viclations of fhe Propate Division Rules a0 - SRandards, inciuding her faiiure &
ropeny account for funds she received in the pardianshp of JL. Sge Discipinary

i 7 o et IS e R i E

secommencatien af 87, 14-18. In that case, yudge King. as trial fudge, specificaily found that had
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A
tre guardianship not arrgady besn lerminated. ke would have remaved her for cause, based on he;
conduct d at 14, Judoe Cassevechia added i Judge King's criticism of Ms. Marino and found that

el conauct “demonstiaied a stunping lack of professional competence.” i 21 14. Also. in the dL
Lase. Judge King said that her actions, “at best. demorsirate a lack of comipetence o, worse, 5
deliberale attemot o kear the court from Rnewing the extent ang nature of the faes takan iry thig
case.” [d. at 18 {nuctalions omitted). He conciuded by saying thai givenr her “self-described abliities,
and significant experisnce hardiing complex matters * he balieved i wais more likely the jater. o
(auotations omifted).

Atthe kearing before Judge Cassavechia, Mz Marine was wven yet ancther opportunity to
explain ar aclions in the cass of J.L. Hes response resutted in Judge Cassavachia observing that,
“either she is not being ferthiight, o does not fuily comprehena that her condunt was problematic.”
Id. al 15, He went on to say that, "at bost Ms_ Manino's condiuct demonstiaisd a significant lack of

understancing of acpitcable and basic couri rijes, adrunistrative orders, and professionai standarde

T iVE CROER 2018 007
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conceling fier duiy to report and gain approval of fet?& charged. coiiecled or {o be paid. At worst, it
demonstiates a clear intent to circurmvent those ruies ™ i at 17,

Finally, if the ﬁn ings cited abeve were not criough to cause one to disirust Ms. Marino's
fruthiliness, there was her obuinus fie to me 1 the =awse of my initial investigaiion cfted sariier in
thie Ordor Suprg at 2.5,

Based on the fingings of the referee and twe inai i dges ihe coniusion is nescapable that
s, Maring acted inlendonaily when, through ﬁr:i.‘:tzaft‘ug:z. wWAse, ahe moved M.P. from the criginal
-amn 4 horme, wiven she filed the deficient accounis an in, iess in the case of J.L.. and Wwhen she
hed iom :::mn ut the nature of het removal in the Srecig lNe@JQ Jrustof T.B. during my onginal
mvastigation of impropiieties.

o Poestiel or Actual Inju Iy Ceouse

s L o

Agaﬂrr Js'r;g S emdiale of aliorniey dieaipine cases, our Suprems Court in the case of n
1060 N.H. 538, 847 (0 0’“3) ,=;.a*fwa mury &3, “hanm te he e, the puliiic, the fegal ﬂ*vstem oF
e m’c@smn wh- 3 resulie from a ‘c.'.q; 30's misconduct” When read g the Tacts releted {o Ms

i nc, vealmani of M.P | itis nesrly impossilia net {o find e resultin W damages to this woman 1o
e serious. She vgs ‘e.\mcwd FUmi an envitarsnent she had grown com rﬁa‘t-mls with and from 2
LErsOn Veho provided her with friendship 1o the oot the two wers lescribed as “insaparabie”

I'.:

_ cr

ations, The lies and
x msconcuct bevond v
et behawvior slands wuf as condur that i

navidusis, need fo pravent gt Levany

: o ina CHAGE Calnat by
i ) ‘ a

ang it appeints 1o cars for ihase fruly mogt vuinerable aniope S 1;2: vl
‘x\ %*.Da.a_,;o tele e waErds, and work profess! onally and collaborativaly with mver

s@wi-::'*h ;}:maa‘.@“. fhe W c*c-u wWe i y‘ﬁ ina ob ununw we lave as a court o protect those who gre
SAaoed oy care .a’ uncer sur respensibitity by statute?

The damage {o J.L. was no jess severe in s cwn ngnt and equal iy demonstrative of & very
reiurbing atiitude on the pait ¢f this guardian that, franily. reeks of an cgsnce. Samelow, (hig
3t it no r.,OfT“f‘dﬂut fi i chaige fees found io be facialiy unreascnebia by the wrisi court and
ting 1o 170% of this ward's entira, vEry modest astate, ? fxi‘dui“’ the trial couri found the fee
m,, uest wr&a.agnc:b-e w.-:. velore # learmed of her colisciion o 54, t«')t: agdibenai fee directiv from
the w r:' s retroy m* Ve sorial securily payment. Additicnaily. she intenticriaily fsilad to disciose to the
coun ,.;dy*rie Lol fees in "lb)bf:li to wiich she was not entitied and then res peatedly tned to justify
her iﬂl-tfe trough the filing of KMotions ic Reconsider Firafly, as Judge Cassavechia cbserveh ir; tiis
ke«**-n.mehdaﬂon wiile her ‘e request was pending. Ms Maiino em.-iie J the facility with control
over J.L e scciat securiiy tu m& a:ir ng *'m they begin paying her $a80 per month lowards iees that
were not vel approved by the rtand subsequsnily largely denied as unraasonahie st 13

i Morse. 160 MM, a1 54849, the Court states fin nalY, ‘no 'ﬁingie tranvgression rafiects moie

nega uve:s} m"ﬁe legai protession than o lie.... The L.s,nffdnnce of jutiges o rely with seriainty upon

the worrd v attornays foims the very bedicek of o judiciai system.” id . ciing, Yourg's Case e, 154
£
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N.HL 388, 268 (2006): Kaills Case. 145 NI, 486. 467 (2001. Fer our purposes, these principies
apply Qqua.iy tn guardians,

The injury 1o each of the wards the Integrity of the guarcianshic process. ana to the ability of
the caurt {e cany out s imandate o protact those entrusted to its care ic self-eviden: , feai and
eicmf‘ cant

{d;  Milialing snd Agare Wating Facions
In batancing mitiqating and aggravaiing faciers, Jucge Cassavectia ‘aund aniy two o miligeting

5 re that s -‘aiarin:: doas not heve an extan sive histoty of ,}a.,_.,.ﬂlnc.rg actions, and
ti @ siis hae taken many condinuing education courses necessary o mamisin her certification
Howaver. he also found that the ia%er factor oFers it in thie way of mitigaiion, given what he
c.- h..ramf.‘h zed as & Si uck"*ng wimber of lapses in professional conduct & nught Yo light by these casas.

n fact, ha found that ine number of those lapses were act..arl\: aggravating factors. See Disciplinany
resamnmen Wabion at 4

i -::cﬂ*Ef"s G course, are the furthsr aggravating faclors noted earier oo sneeming the les am
' ¢ ottier professionais, 22 wel cﬂf:  wrial codits, &'L me i e course of
iy initis! mves;sgatgon- Einally, It is cleer from ‘h-ﬁ FECOId that this guandiarn not unly showed no

re nmf s& when ahe was before the iral courts, she shiowes r‘u;.! Y N0 ewaioness u‘“ew\«—rmu*
her condust. was only during the diss -‘;;Sif,@—.-f::r_f pineading bef bie .,nmc - Cassavschia hat she began

{-‘:: i remares: towever, as noted by Judye Dassay ecma st was apparenty only with the
assislance of “stnpestive qzn—:su:mng' By her alismoy. I at 32

2 = ad - T
EUC Wa :f;ét“ Lo 888UTe noe

ing "!ﬂ they e {reglae ‘ 1
SIFHE N e';rw s, M.m e fiae b

LLJ r‘ﬂ: S8 "!C

Andied profeassiona! .\,' oF o < i
Adracst sevenieer, (17) vears of praciice as a Jueidian «noa I clearly bave

xf goaniecne who thorcugh Ny Undersiood cour? ruies and pracedires. From the vast contact
4T z@a "gu incapacitated .Pm\:r*uus, we siiotid have beern abis to KRSt that hier compassicn
i conoam for the gignity of these stvuinerabie individuals would be v thout question. And. from
he: many \; -« 75 amedrm n the cJurta Goms of this s H.at:: we shi u.s: have been cunfigent that she
would sxercise what olr Mew Harpshire Suprems Courl calls an unswerving aliegianiee to the fruth °
G _.*".or*sv- 150 M.H. af 540,

The tinddinge of the: m ourts and Judge Cassavcghia convince mi2 otherwise. i speaking of
e S6rioUS IBsUES (@ised by her eonduct in the case of J.l Judge Cassavechia said he found no
fam.;rs in mutigaiton of her 0e= iavicr and beileved that her serioue offenses col B oo iy be sxplained,
s suther signfflicant lapses of professional ince: TEEENGe, o, & I 016 sinister pattern of inteniionaliy
a. riching nerself and others from ihe fimited resources of | rerward.” Digcipinary Recommendation 3t
1,

.'t‘

Trere & ne level of centinuing ecucation o #aining that will instifl fruthfolnees in ar untrottful
peson, IntEgnity in someane v i*‘a is self-interasted. or compassion in somecie who car aci with
calious digregard *c. or‘e as vulneiaile as M.P. A suspension. with 2 any hirt of pessibility that she

'i

LIRS COURT ADRE VIIVE ORDER 2516007
IRE SEANNETTE haa S HBUIFLINARY BATTER
B2 5-ARDNA



ol someday resuire tha role of guardian over any parson. wili not pisiect current or future wards
in b care. | find her conduct to demonstiate o iack of prefessional compeience and personal
irtergnly such that ne courd should ever be aliowed ic appomt ey (0 5 position of frust again,

Therefoie. | am ordering that the certification of Jeannette Marino as a Professicnal Guardian
be immadiately and permanently revoked

I'arn alse erdering that a copy of this Crdar, Judge Cassavechia's Discipiinany
Recommendation, and Ciroust Coud Administative Crder 2016-008 be forwaided (o the follovaing

individuals, agenciss snd associations:

All Judges of the Cirquil Court Probate Division;

New Hampsire Atorney Ceneral;

New rampshire Department of Heaith and Human Services Bursau of Clderiy and Aduit
Sarvices;

v 8. Social Security Administrator, Concord oifice;

Rational Guarianship Associalion:

AEDMEYS i Wards under Me. idarine's Cuardiarship;

Fariiy members of all Wards urder Me. Marno's Guargiarehip: and

i, MUPLWRL TR andior thair atlyi ricys, guardiang, rustces of special needs irusts, and
Taimiy meimnpers.

. i, i ¥
Mz Maring sh :

iately mars avaisble all of ner files raving i do with sny active
w is nvalved to the successor glias s} tabe named  Zhe shall,

e, fie Finzl Accounts in evers case in which she is currardly serving

Without commenting on whetier Ms. Marinc has @ right of appeal io the Now Hamnssire
Supretms Courd, ¥ she chooses 10 46 5o ! wilt not sfay the Orgers entered Sipia. panding that appeal.
The degieion not 1o stay the Jrders is msde cu) of sonicem for the pubic's safetv. and my staitriory
duty 10 wrolect incapactaiad incividuals, L Sup. Tt R 37A(6)N4; {attornay sanction need nol ba
siayad pending eppas! if the Proiassional Conduct Coramitiee crdars otherwise and states ra&son;.
Ms. Marine has baen found. by twe bial judges, 2 referes, the Mew Hampshirs Suprema Court upsn
appilate review, and the undersigned. 10 have commiittes nwitiple serious breaches of the standiards
of conduct, victated the mies of this ceurt, and derncnstaied a cerain lack of professional conduci

il
o
and candor to the courte. The iindersigned has a duiy to protect this e*ale’s riost vuinerabie citizens,
Tha aourts are dependent ugon the profeasional ethics and compeiancs of professional guardians in
the fuet instanice | would bz derelict in that duly i | siayed Ms. Maning’s removel, pending appeal.

T iy o
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Edwin VW, Kelly, Admfnislﬁ?ga ve Judge
Mew Hampshira Circuit Court

May &, 2018
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STATE OF NEW HAMPSHIRE
CIRCUIT COURT ADMINISTRATIVE ORDER 2018-008

IN RE: REMOVAL GF JEANNETTE MARINO AS GUARDIAN
ORDER

weutt Ceurt Administrative Order 2018.07 issued on [May 8, 2014 minediately and permanently
rcmowc seannette Marine from ife approved iist of professicna! Q..e.l’(.id"‘a tor the reasons stated
theisin. in ‘:f..mraduce vilii that Order and the findings made therein | fing natiis it the besi
intarest of gagh we 4 in thcs tc:.mw'rag cases that she be REMOVED as cuaid:an, either over the

g L3
EETeLn, T aslaic of soth as appiicanie;

0. 312 2008 G onuze
16-2010-Gi-004¢
: ".'F; r*!w‘ :::4, Zr]t e G ;\? ;m}

. 316-2006-GL00152

ok
* l'__:’?uafu

. 16-2009- u’-Cf&‘s‘*
L]
L]
L
L)
. ! p vg HNo. '1 g 2‘0’&2—@.’-»‘!(}‘8@?
« Guardia 1.ahfp 0* )t Joie Lcm-am ,..0 21 V2012-GLOgune
« Guard ‘aﬂﬁrm y of Mu,hae-nlA ”ﬁtete Mo. 317-2013-Gi-0eo
. incent. Mo, 317 ‘.013 Gi-0C384
. m-iorgy No. 317-2015-GI-007¢5
e v 8. Runneils, No. 217-2015-G-06e00
. :; Dcuala@. Mo, 393-2011.GL0 1256
The Office of Public Guardian, "UPG." is heret W APPOINTED a8 successer guardiarn in each

of these matlers. The Clark of Coud in the spplicsbie Sirsuit Courtis DIRECTED to effeciuate
aaministrative ransier of thesa cates 25 30cn ag posgibie,

he. Ttarne s ORDERES: o faniltate transfer of her ward s ! fes and personai belongings in
gach of the above cases immadi cies W UFC. e s further BDIRECTED 10 too paraie with OPG in all

iacels of the tmnsler and assist in faciifating an efficiest transitior:.

This GRLER ie miade by I”‘IF as a kudge ¢f Uwe Probate Civision with iurisdiction over
guardianshing. see FEA 4684. A L and Yo o 1y fiiaing that it is in the best interest of the wards ] n
tese matiers, see RSA 464-A: ‘%t} ite; end as Clrouit Court Administrative Judge pursuant to my



authority under Supreme Court Rule §4, R3A 4Y0-F and furher pursuant to my authority under RSA
464-A:2, XiV-b and RSA 464-A:10.
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Edwin W Kelly, Adminisirafive Judge
New Hampshire Circuit Court

Nay 8. 201¢



THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 2016-0253, Petition of Jeannette Marino, the
court on March 27, 2017, issued the folloewing order:
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PROBATE COURT ESTABLISHES
PROFESSIONAL GUARDIAN DISCIPLINE
LAW IN IN RE: JEANNETTE MARINC

Ralph Holmes Jul 16, 2016 Comments & Insights

In decisions establishing new law in New Hampshire for the discipline of professional guardians,
Judge Gary Cassavechia, acting as Judicial Referee, and Judge Edwin Kelly, as Administrative
Judge for the Circuit Court, reviewed conduct by Jeannette Marino, a prominent NH professional
guardian since 2006, in two of her guardianships with Judge Cassavechia recommending a two-
year suspension and Judge Kelly ordering immediate and permanent termination of Marino’s
practice certification. Marino moved to stay her guardianship disbarment, which Judge Kelly
denied. Marino has appealed to the NH Supreme Court, which has accepted the case. Judge
Kelly appointed the Office of Public Guardian (OPG) as Marino’s successor in her

17 guardianships.

The disciplinary proceeding arose from judicial findings of misconduct by Marino

in Guardianship of JL and Guardianship of MP, the former involving serious financial
irregularities and the latter involving apparent disregard for the welfare of the ward. Judge
Cassavechia was tasked with recommending what, if any, disciplinary sanctions should be
imposed. In addition to reviewing these cases, Judge Cassavechia with Marino’s agreement
evaluated some of her conduct in other cases identified by court personnel as raising issues of
concern. According to Marino’s Motion to Stay filed with the Supreme Court, which provides
helpful background information, she was the sole witness in the hearing before Judge
Cassavechia.

Guardianship of JL

Judge Cassavechia referred to Marino’s multiple financial irregularities in this case as “most
concerning.” Most offensive, she directed the Moore Center to pay directly to herself $4,800 in
retroactive Social Security payments due the ward without disclosure to or authorization from
the Court. The Court (King, J.) discovered that the funds had been paid as a result of a
footnote in Marino’s second of three motions to reconsider a denial of her fees. Judge King
found that she had “intentionally” not reported the funds and Judge Kelly in his disciplinary
order reported that Marino had “intentionally and improperly paid fees to herself, and
subsequently misrepresented those fees in an account filed with the court under oath....”

Other financial irregularities in this case as summarized by Judge Kelly included: “[s]he
intentionally and improperly paid fees, without the approval of the court, from a ward’s estate to
a private attorney hired by the guardian and paid ‘market rates’ after the ward had been found
indigent and approved for court-appointed counsel;” she submitted fees amounting to 170% of
the ward’s assets; and she attempted to recover fees as guardian over the person when she was
only guardian of the estate.



Guardianshiv of MP

In this case, Marino abruptly removed her ward from his care facility without giving the ward or
the care providers notice. Instead, Marino told the ward and the providers that she was taking
the ward out to lunch. The executive director of the nursing facility filed papers with the

Court. After hearing, the Court (Leonard, J.) found that Marino had violated eight standards of
the National Guardianship Association and removed her as guardian. In an unpublished decision,
the NH Supreme Court affirmed.

“Other Instances of Questionable Professional Judement”

Under the above title, Judge Cassavechia discussed several other scenarios bearing on Marino’s
fitness brought to his attention by other Court personnel after reaching out to them with Marino’s
consent. These include:

1. Marino had her ward sign a general power of attorney appointing Marino as agent, the
execution of which Marino notarized and had witnessed by the ward’s mentally challenged
wife;

2. She represented to Judge Kelly that she had been removed as a trustee of a special needs
trust “as the result of an agreed Stipulation,” when in fact she had cobjected to and sought
reconsideration of her removal; and

3. She represented to Judge Kelly that documentation she was forwarding gave the dates that
she had last visited with her wards, when in fact the document provided incomplete and in
some instances no dates for visits with her wards.

Disciplinary Standard

This is the first case in which a professional guardian has been disciplined. Judge Cassavechia
recommended and Judge Kelly adopted the preponderance of the evidence standard used in
psychologist discipline cases, see Petition of Grimm, 138 N.H. 42, 49-51 (1993), and the four
factor test for determination of sanctions for attorneys, see /n re: Richmond’s Case, 153 N.H.
729, 743 (2006)(nature of the duty, mental state, injury, and aggravating/mitigating factors). In
ruling that permanent revocation was the appropriate remedy, Judge King summarized as
follows:

There is no level of continuing education or training that will instill truthfulness in an untruthfut
person, integrity in someone who is self-interested, or compassion in someone who can act with
callous disregard to one as vulnerable as MP. A suspension, with any hint of possibility that she
could someday resume the role of guardian over any person, will not protect current or future
wards in her care. I find her conduct to demonstrate a lack of professional competence and
personal integrity such that no court should ever be allowed to appoint her to a postilion of trust
again.

Tudge Kelly directed that his Order be copied to a number of specific persons and agencies,
including the NH Attorney General.



The Appeal

Marino raises seven questions in her appeal with the first being: “Whether Administrative Judge
Edwin Kelly erred by issuing a sanction that was more severe than the sanction recommended by
the trier of fact in this disciplinary matter?” Given the well established history of the NH
Supreme Court disbarring lawyers appealing suspension and lesser discipline, Marino would
appear to have a difficult road ahead, at least on this ground.
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