MEMGRANDUM

To: The Advisory Committee on Rules

From: Carolyn Koegler

Re: #2017-007. Supreme Court Rule 41. Limited Liability Entities
Date: September 14, 2017

Attached please find: (1) a copy of Supreme Court Rule 41 as it existed in 2000; and
{2) copies of materials from the Advisory Committee on Rules June 2001 meeting file. The
Committee might find these materials useful when considering whether to delete or amend
Supreme Court Rule 41.
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SUPREME COURT RULES R 41

Subdivislon (10){c): Substituted “six” for “five” following “least” in the firsi sentence aod
“may” for “shall” following “committee” in the {hird sentence of the first paragraph and added
the second paragraph. .

Subdivigion (10)(d): Substituted “aix for “fve” following “logat” in the first sentence.

—1890, Subdivision (4)(e): Substituted swithout merit” for “bssed upan frivolone grounds”
preceding “or is obviously unfounded”.

— 1986, Subdivision (1)(b)(2): Added “or with respect to an inquiry concerning the conduct
of a judge which the committee has initiated on its own m: " following “judge” &t the end
of the subdivision. )

Subdivision (6-8): Added. S

Subdivision (6)(s): Inserted “or of any proceeding initlated by the committee on its own
motion” preceding “npon” and “taken” praceding “at a meeting” in the first sentence.

Bubdivision (6)(h): Rewrote the first sentence and added the second sentence.

Subdivizion (6)(f): Rewrote the firat sentenca. '

Subdivision {T)(a): Inserted “or into charges gemerated by an inquiry of the committee
andertaken on jte own motion” following “complaint” in the first sentence.

Snbdivision (7)(b): Amendad generaily.

Subdivision (8)(2): Added the second sentence.

— 198RS, Subdivision (1}(b)(1): Inserted “or deputy clerke” following “‘clerks of any court” and
“gnd sny pergoms performing the dutiea of a clerk or Fegister” following “probate™ in the
gecond sentence.

—1883. Subdtvision (1)(b)(1)%: Inserted “court stenographers or reporters and” preceding
“clerks” in the second sentence.

—1981, Subdivision (LXb)(1): Substituted “canons 1, 2, 8A(1)8) and (8)-{7), and 3B" for
“aznons 1, 2, and 8" and fnserted “including registers of probate” following “clerks of any
court” in the sacond semtence. ’

—1680. Subdivision (1)(b)(1): Added sentenee including clerks of any covrt within term
“judge.”
Library Eeferences

Confidentality of proceedings or reports of judicial inquiry board or commissicn. b ALR4th

730.
Teatimony before or communications to private profeseional society’s judicial commisglon,

ethies committee, or the like, 2s privileged. 8 ALRAth BO7.
Annotationa

Dne process
The procedural and due process protections in seheme set out in Supreme Court Rulea 89

snd 40 exeeod what in required by either the New Hampshire or Federal Constitution. Bnow’s
Case (1096) 140 N.H. 618, 674 A.2d b673.

RULE 41. PROFESSIONAL ASSOCIATIONS

Persons admitted to the practice of law by this court who become
members of professional associstions or professional limited liability
companies organized pursuant to the laws of the State of New Hampshire
are not prohibited by these rules from engaging in the practice of law, so0
long as such professionsl associations and all of their ghareholders, officers
and directors or such professional limited lability companies and all of their
members and managers have complied with the applieable provisions of the
laws of the State of New Hampshire and the rules of practice of this eourt,
including the Rules of Professional Conduet.

All shareholders, officers and directors of a professional association and
all fnembers and managers of a professional limited liability company
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engaging in the practice of law shall be persons admitted to the practice of
law by this court; provided, however, that a fiduciary representative of the
estate of a lawyer may hold the stock or interest of the lawyer for a

reasonable time during administration.

No member of the bar of this State shall be ‘'a stockholder, diréctor or
officer of more than one professional association or a member or manager
of more than ome professional Mmited liability company organized to
practice law within the State of New Hampshire; provided, however, that a
lawyer who is acting as the fidueciary representative of the estate of a lawyer
may hold the stock or interest of the lawyer in another professional
associdtion or professionsl limited liability company for 8 ressonable time

v 7

during adminigtration of the estate.—Amended Beptember 1, 1987; July 7,
1995,
History

Amendments—1095, Inserted “or professional limited lisbility compables” preceding
“prganized” and “or such professional imited Hability companies and sll of their memhbers and
managers” following “snd directors” in the first paragraph, “snd all members and managera
of & professionel Hmited liability company” foliowing “professional aspoelation” in the second
paragraph, and “or a member or manager of more than one professional limited Hability
company” preceding “orgenized” in the third paragraph.

—1887. Substituted “Eules of Professional Conduct” for “Code of Professional Responai-
hility” at the end of the first paragraph.

Library References

Liability of professionsl corporation of lswyers, or individual members thereof, for
malpraetice or other tort of another member. 89 ALR4th b56.

Propriety, under atate statutes or bar sssociation or court rules, of formstion of mulliglale
law partnership or profegsional service corporation. 6 ALR4th 1251.

Annotationa

1. Generally
Whether an attorney is practicing in the form of a professional associstion, as & member of

a partnership or ag an individual, the traditional reuponsibihtles of loyalty, fidelity, confiden-
tiality and integrity exist. Petition of N.H. Bar Asg'n. (1970) 110 N.H. B56, 266 A.2d 853.

2. Adoption of rule
Supreme court would adopt as this rule the New Humpshire Bar Assceistion's proposed
rules to permit the practice of law in the corporate form as established by RBA 294-A. Petition

of N.H. Bar Ass’n. (1970) 110 N.H. 3566, 266 A.2d 868,

3. Supreme court supervision

The attorneys in # professional asociation, s well as the associstion itself, sre subject to the
disciplinary powers of the Supreme Court; the assoclation places mo barrier between ite
members and the court's authority. Petition of N.H. Bar Ase’n, (1976) 110 N.H. 356, 266 Afd

858.

4. Attorney-client relation

Whether an attornay is practieing in the form of a professional association, a member of a
partnership, or an individnal, the traditional responsibilities of loyalty, fidelity, eonﬁdanﬂ:llty
and integrity exist, and neither rules proposed by the New Hampshire Bar Asaociation to
permit the practice of law in the corporate form, nor RSA clhi. 204-A, which suthorizes such
practies, detreet from the essentially personal relationship of attorney and client. Petition of
N.H. Ba.r Asg'n. (1970) 110 N.H. 856, 266 A.2d B5S.

5. Professional responsibility code
This rule is consistent with and in conformity to the Code of Professional Responaibility

adopted by the American Bar Association and the New Hampshire Bar Association. Petition of
N.H. Bar Ass'n, (1970) 110 N.H. 356, 266 A.2d 858,

130

Cited
Cited in In ra New
208.

RULE 4

(1) All admiss
examiners consi
State will be ap;
bar. Appointme:
three (8) years.

(2) There sha
the Supreme C:
determined by t
and shall cover ¢
One examinatio)
day following;
Wednesday of J

(8) Any perst
for examination
provided.

(4)(a) Every .
beginning the st
of work require

(b) Every
approved by th
and requiring
atudy, ealled 2 1
Armerican Bar /
years equivalen
in a full-time L
working time to
ing the forégoir
school in an En;
coursge of study
the American 1
provided that s
that country, o
approved by the
of the States of
is in pood stan
schools will be
ments, and the
in any law scho.
requi're attend:
constitute comgy

'(5)(a) All pe
required to eai:
the Standing C:
New Hampshir




MEMORANDUM

TO: Advisory Committee on Rules
FROM: David S. Peck and Eileen Fox
DATE: June 12, 2001

RE: Proposed amendment t¢ Supreme Court Rule 41

On June 12, 2001, we spoke by telephone with Attorney John
Cunningham of Ransmeler & Spellman to discuss the proposed amendment to
Supreme Court Rule 41, which the Supreme Court had referred back to the
Advisory Committee on Rules. Prior to the telephone conferencs, we sent
Attorney Cunningham a copy of the proposed amendment along with other
information about the proposed amendment.

The reasons for our telephone conference with Attorney Cunningham
were to make certain that we understood the purposes of the proposed
amendment and to discuss several issues that had been raised about the
proposed amendment, including the question of whether RSA 311:11 should be
amended before the amendment to Rule 41 is considered by the Supreme Court.

Attorney Cunningham stated that the main purpose of the rule is to make
clear that lawyers are authorized to practice law as owners and employees of
limited liability entities, i.e., limited liability companies, limited liability
parinerships, and professional corporations (to the extent not prohibited by
statute - an issue discussed more fully below). The proposed rule would put

lawyers of limited liability companies and partnerships in the same legal position,



in terms of limited liability, as lawyers who are shareholders, directors and
employees of professional corporations. Attorney Cunningham said that there
was concemn that, without an amendment authorizing the practice of law by a
limited liability entity, & person who filed a claim against such an entity could
argue that the owners of the entity should not be shielded from personal liability
because the Supreme Court had not authorized such entities to carry on the
practice of law.

PR [

Another impoiiant puipose of
conduct and reporting requirements on limited liability entities. For example,
under the proposed amendment, all of the major players in such entities, i.e., the
owners, managers, shareholder or partners, must be licensed attorneys. In
addition, final responsibility for the delivery of professional services in New
Hampshire must be vested in lawyers licensed in New Hampshire. The
proposed amendment also requires limited liability entities to file reports on a
regular basis identifying the owners and managers of the entities not licensed in
this state, certifying that the owners and managers are in good standing in the
jurisdictions in which they are licensed, and certifying that other requirements,
such as compliance with trust accounting provisions, have been met.

Wae discussed with Attorney Cunningham the question whether the word
“manager” had been inadvertently omitted from two places in paragraph 7(a) of
the rule. (See David Peck’'s memo to Howard Zibel dated January 21, 1998.) He

agreed that the omisslon appeared to be inadvertent. Accordingly, we have

prepared a revised draft of the amendment to make these corrections.



We also discussed with Attorney Cunningham whether the court should
attempt to have the legislature amend RSA 311:11 or :11-a before adopting the
proposed amendment. This Issue was raised by Attorney John Holland in his
memo of June 23, 1997. As Attorney Holland pointed out, RSA 311:11 prohibits
corporations from practicing law in any court in New Hampshire. RSA 311:11-a
then states that the word “corporation” as used in RSA 311:11 shall not include a
corporation of attorneys organized as a professional association under the
provisions of RSA 294-A. The combination of these statutes arguably prohibits a
professional corporation organized under the laws of another state from
practicing law in New Hampshire.

After some discussion, we all agreed that this issue cannot be resolved by
the proposed amendment to Rule 41. The most that the proposed amendment
can do is make clear that the rule does not expand upon statutory authority and
alert readers to the potential issue. The language of paragraph 2 of the
proposed amendment indicates that the rule does not expand the authority of
limited liability entities to operate beyond that granted by the legislature. We
suggest that paragraph 2 be amended slightly, however, to expressly state that
the rule should not be construed as authorizing a limited liability entity to practice
law if it is prohibited by statute from doing so. ({The attached draft includes the
suggested language.) We also suggest that the Advisory Committee consider
including a comment which points out that the issue of the authority of foreign’

professional corporations to practice law in New Hampshire is unresolved.



We all agreed that i was not necessary for RSA 311:11 or 11-ato be
amended before the proposed rule is adopted. Even with the uncertainty about
whether foreign professional corporations can carry on the practice of law, the
proposed amendment will provide a helpful clarification about the authority of
other limited liability entities to carry on the practice of law. Additionally, we
believe that the propased amendment would give the Supreme Court the
authority it needs to regulate such entities.

Attorney Cunningham expressed no view on how the trust accounting
requirements should apply to limited liability entities. Under paragraph 8 of the
proposed rule, a limited liability entity would have to comply with Supreme Court
Rules 50 and 50-A. These rules allow client funds held by a lawyer licensed to
practice in New Hampshire to be deposited in an out-of state financial institution
only with the permission of the clerk of the Supreme Court, and in no
circumstance in an out of state bank other than one located in Maine, Vermont or
Massachuseits. We question whether this requirement currently is being
complied with by lawyers licensed in New Hampshire who practice in states other
than Maine, Vermont or Massachusetts. We believe that the Advisory
Committee may want to consider whether a lawyer licensed in New Hampshire
who practices in another jurisdiction should be required to deposit client funds
only in financial institutions in New Hampshire, Maine, Vermont or
Massachusetts. On the other hand, this issue is not limited to limited liability
entities, and we believe that the issue should be considered in the context of

Rule 50 and 50-A rather than in the context of the proposed amendment to Rule



41, Accordingly, we de not believe that the adoption of the proposed amendment

shouid be delayed by consideration of this question.
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March 26, 2001

John M. Cunningham, Esquire
Ransmeier & Speliman, P.C.
P.0. Box 600

Concord, NH 03302-0800

Dear Attorney Cunningharm:

Like a phoenix, the proposed amendment to Supreme Court Rule 41 is
struggling to rise from the ashes. 1 am writing to request your assistance in
enabling it to fly.

In 1997, you kindly provided assistance to the Advisory Rules Committee
in drafting revisions to Rule 41 intended to authorize the limited liability entities to
engage in the practice of law. In January 1998, the Advisory Committee on
Rules recommended the adoption of the proposed amendment to Rule 41 to the
supreme court. The court salicited public comment on the proposal. Thereafter,
the court remanded the proposal to the Advisory Rules Committee, with the
following request:

The court wouid like the proponents of the proposed amendment to make
a presentation to the court on the effect of the rule genersally, and
specifically on how section (8), which relates to trust accounts, is intended
to operate. The court also would like to review copies of any forms that
‘would be used to implement the rule. The court is interested in the
committee's view as to whether an amendment to RSA 311:11-a will be
necessary if the court adopts proposed Rule 41, and if so, whether the
statutory amendment should be sought before the rule is amended.

The qusstion involving section {8) appears to relate to how it is intended
that limited liability entities comply with Supreme Court Rule 50, which requires
members of the New Hampshire bar to deposit cash property of clients in a trust
account in certain states. The issue seems to involve the obligations af a limited
liability entity with respect to client funds and clients located in other jurisdictions.



John M. Cunningham, Esq.
March 22, 2001
Page 2

The question involving RSA chapter 311 arises from a comment made on
an earlier draft of the rule by Attorney John Holland. His comments are
enclosed. :

At its meeting on March 21, 2001, the Advisory Rules Committee voted to
ask whether you would be willing to assist the commitiee in responding to the
court's request. | have enclosed materials related to the proposed amendment,
including a copy of the proposed amendment itself. The committee would be
most appreciative of any assistance you might be willing to provide.

The committee next meets on June 20, 2001, If | can provide you with
any additional information, please let me know. Thank you very much for your
consideration of the committes's request.

Very truly yours,

David S. Peck
Secretary

encls.



APPENDIX 4

Amend Eupreme Court Rule 41 by striking out said
rule in its entirety and inserting in place thereof the
following so that said rule as amended shall read as
follows:

RULE 41. LIMITED LIABILITY ENTITIES

(1) Definitions. The following terms used in
this rule shall have the meanings set forth below:

(a) "Limited liability entity" shall mean a
professional corporation, a professicnal limited
liability company, or a limited liability
partnership, that engages in the practice of law in
the Btate of New Hampshire and which is organized
under the laws of any state or the District of
Colunbia which permits a limited liability entity to
be engaged in the practice of law.

(b) "Owner"' shall mean a shareholder of a
professional corporation, a member of a professional
limited liability company, or a partner of a limited
liability partnership.

(c) '"Manager" shall mean.an individual who is
licensed to practice law in this state or who is
duly licensed by the licensing authority of a state
or territory of the United States or the District of
Colunbia and who is named as a mahager of a
professional limited liability company in or
designated as a manager of a professional limited
liability company pursuant to a professional limiteq
liability company agreement or similar instrument
under which the professional limited liability
company is formed.

(2) Applicable Law. The provisions of the laws
of this state shall be applicable to attorneys
practicing law in this state, subject to thé terms
and conditions of this rule. Nothing in this rule
is to be construed to permit a limited liability
entity not authorized by New Hampshire statute to
carry on the practice of the law in New Hampshire to
do so.



(3) Shareholders, Members, Managers, Officers,
Directors, Employees. 1In addition to other
provisions required by law, each limited liability
entity shall assure compliance with the following
requirements:;

(a) All owners shall be perscns who are duly
licensed by this court to practice law in this
state, or who are duly licensed by the licensing
authority of a state or territory of the United
States or the District of Columbia.

(b} 211 owners shall be in geod standing before
this court or before the licensing authority of the
jurisdiction(s) in which they are actively engaged
in the practice of law.

(c) All owners shall own their shares or other
ownership interests in their own right.

(d) All owners shall be persons who, except for
temporary absence due to illness or accident, time
spent in the Armed Services of the United States,
vacations and leaves of absence not to exceed two
years, are actively engaged in the practice of law
with the limited liability entity, in this state or
in another jurisdiction in which they have been
admitted to practice.

{e) Any owner who ceases to be eligible to ke
an owner and the executor, administrator, or other
legal representative of a deceased or incapacitated
owner shall be. reguired to dispose of that owner’s
shares or other ownership interest as soon as
reasonably possible, either to the limited liability
entity or to an individual duly qualified to be an
owner of the limited liability entity.

(f) All owners and managers of and attorneys
employed by a limited liability entity shall by
being licensed to practice law in this state, be
subject to and bound by the provisions of this rule,
including, without limitation, paragraph (10)
hereof.

() All directors and officers of a
professional corporation and all members, managers
and officers of a professional limited liability
company, as the case may be, shall be owners.



(h) No owner or attorney employed by a limited
liability entity shall be an owner, director, -
officer, member or manager of more than one limited
liability entity; provided, however, that an
attorney who is acting as the fiduciary
representative of the estate of an attorney may hold
the stock or other interest of the attorney in
another limited liability entity for a reasonable
time during administration of the estate.

(i) Attorneys who are partners, members,
managers, or employees of the limited liability
entity and who practice law in New Rampshire shall
be duly licensed by this court to practice law.

(j) One or more owners of the limited liability
entity shall be admitted to practice law by this
court and shall be engaged in the practice of law in
New Hampshire.

(4) sStandards of Conduct.

{2) Nothing in this rile shall be deemed to
diminisk or change the obligation of each attorney
who is an owner of or who is employed by the limited
liability entity to conduct the practice of law in
accordance with generally recognized standards of
professional conduct and in accordance with the
specific standards which may be pPromulgated by this
court or the licensing authority of the
jurisdiction(s) in which the attorney practices.

Any attorney who, by act or omission, causes the
entity to act or fail to act in a way which violates
any applicable standard of professional conduct,
including any provision of this rule, shall be
personally responsible for such act or omission and
shall be subject to discipline therefor.

(b) The final responsibility for the delivery
of professional services in this state shall be
vested in New Eampshire licensed attorneys.

(5) Cconfidentiality. MNothing in this rule shall
be deemed to modify, abrogate or reduce the
attorney-client privilege or any comparable
privilege or relationship, whether statutory or
derived from the common law.

{6) Name. The name of the limited liability
entity shall contain words or abbreviations which
indicate that it is a limited liability entity.

(7) JIdentity of Non-Rasident Attorneys.



(&) Within thirty (30) days after the
organization of a limited liability entity under the
laws of the State of New Hampshire or the
qualification to do business in New Hampshire of a
foreign limited liability entity, the limited
liability entity shall file with the clerk of this
court a written list of the names and addresses of
the owners or managers of the limited liability
entity who are not licensed to practice law in the
State of New Hampshire and a notarized statement
certifying that such owners are in good standing
before the licensing authority of the
Jurisdiction(s) in which they are actively engaged
in the practice of law. Within thirty (30) days
after any change in the status of such owners, a
revised list setting forth the irformation required
by the preceding sentence shall be filed with the
clerk of this court. There shall also be filed with
the clerk of this court such other information as
this court may from time to time prescribe.

(k) In the event that any disciplinary .
proceeding shall be instituted against any attorney
not licensed in New Hampshire whe is an owner,
manager, or employee of a limited liability entity,
notice of such proceeding shall be given to the
clerk of this court forthwith.

(¢) All applications, reports, and other
documents required to be filed with this court by
this rule shall be signed and verified by an owner
of the limjited liability entity who is an attorney
licensed to practice law by this court.

(8) PTrust Accounts. Each limited liability
entity which maintains an office in a state other
than the state of New Hampshire shall comply with
the provisions of Rules 50 and 50-2, subject, _
however, to any requirements which may be imposed by
the comparable rules adopted by the highest court of
that atate with respect to trust funds being
maintained in that state. To the extent that the
rule of such other state may apply to trust funds
maintained in that state, the limited liability
entity shall comply with such rule and shall so
certify to the elerk of this court annually cn on
before August 1. '



(9) Letterhead. A limited liability entity which
practices law in a jurisdiction other than New
Hampshire and which lists its employees on its
letterhead and in other permissible listings shall
do =20 in a manner which makes clear the
jurisdictional limitations on thHose employees of the
limited liability entity not licensed to practice in
all listed jurisdictions.

(10} Liapility. The.liability of individuals
and limited liability entities for performance of
professional services in this state shall be
determined under the common law and statutory law of
this state.



January 22, 1998

Howard J. Zibel

Clerk of Court

New Hampshire Supreme Court
1 Noble Drive

Concord, NH 03301

Dear Mr, Zibel;

At its meeting on January 20, 1998, the Advisory Committee
on Rules voted to submit a proposed amendment of Supreme Court
Rule 41 to the supreme court. The proposed amendment would
strike out curremt Rule 41, entitled "Professional Associations,?”
in its entirety and replace it with a new Rule 41, entitled
"Limited Liability Entities.” Whereas Rule 41 now addresses
lawyers who become members of professional associations or
professional limited liability companies, the proposed new Rule
41 would address lawyers involved in professional corporations,
professional limited liability companies, and limited liability
partnerships., '

A prior draft of the proposal was submitted to public
hearing on June 24, 1997, Comments were received in writing from
Attorneys John M. Cunningham and John S. Holland, both of whom
apoke .at the hearing about their comments. As a result, the
proposed rule was redrafted with the assistance of Attorneys
Cunningham and Helland. In addition to changes related to their
written comments, the rule was also changed by adding a
definition of "manager® and a final paragraph dealing with
liability.

Attached are copies of the written comments received
regarding the original draft. In addition, I have prepared an
annotdted version of the proposed rule that shows the changes
made to the original draft that went to public hearing.

Pursuant to Supreme Court Rule 51, and after consultation
with the chairman of the Advisory Committee, I am authorized to
state that the committee believes that the court should take
action on this proposal prior to the time for action on the next
annual submission. Public hearing was held on this rule in June



Howard J. Zibel, Clerk
Page 2
January 22, 1998

1997, and no reason appears as to why action should nct be taken
at this time on the rule, following public notice and a period
for comment. The committee did not vote to recommend that the
court hold an optional public hearing on this proposal. See Sup.
ct. R. 51(8)(a).

Pursuant to Rule 51(4) (¢), the following sumwary of propesed
Rule 41 is submitted for distribution:

Proposed Rule 41 requlates professional corporations,
professional limited liability partnerships, and limited
liabllity companies that engage in the practice of law in
the State of New Hampshire. The full text of pProposed Rule
41 make be cbtained upon request directed to Howard J,
Zibel, Clerk of Court, New Hampshire Supreme Court, 1 Noble
Drive, Concord, NH 03301.

Please contact me if I can provide any additional
information.

Very truly yours,

David S. Peck
Secretary



ATED DRAFT OF RULE 41

[This annotation shows the difference between the draft rule
submitted to public hearing by the Rules Committee in June 1997
and the final draft now being recommended to the court for
adoption. Additions to the draft rule are in beold; deletions are
stxicken-eout. (Those portions of the rule below that are
underlined are from the original draft, and should be in bold in
the final, unannotated draft. I changed them from bold to

underilined to avoid confusion.)]

RULE 41. I E ABTY.T ENTITIES
(1) Definitions. The following terms used in this rule
shall have the meanings set forth below:

(a) "Limited liability entity® shall mean a
professional corporation, a professional limited liability
company, or a limited liability partnership, that engages in
the practice of law in the State of New Hampshire and which
is organized under the laws of any state or the District of

Columbia which permits a limited liability entity to be

engaged in the practice of law. —erganised—to-—pracsticc—law
pareuaa%#a&4&ub4aws—eé;the—séaae—ef—ﬂéw—ﬁampahérer_

(k) "Owner" shall mean a shareholder of a professional
corporation, a member of a professional limited liability
ccmpany, Or a partner of a limited liability partnership.

(c) “Manager" shall mean an individual who is licensed
to practice law in this state or who is duly licensed by the

licensing authority of a state or territory of the United



States or the District of Columbia and who is named as &
manager of a professional limited liability company in or
designated as a manager of a professional limited liability
company pursuant te a professional limited liability company
agreement or similar instrument under which the professional
limited liability company is formed.

' (2) Applicable Law. The provisions of the laws of this
state ander—whioh—the—Hmited Hability entityhas been
erganized shall be applicable to attorneys practicing law in
this state, subject to the terms and conditions of this
rule. Nothing in thie rule is to be construed to permit a
limited 1iability entity not authorized by New Hampshire
statute to carry on the practice of the law in New Hampshire
to do so.

(3) Shareholders, Members, Managers, Officers, Directors,
Empioyees. 1In addition to other provisions required by law,
each limited liability entity shall assure compliance with
the following requirements:

(a) All cwners shall be persons who are duly licensed
by this court to practice law in this state, or who are duly
licensed by the licensing autherity of a state or territory
of the United States or the District of Columbia.

(b) All owners shall be in good standing before this
court or before the licensing authority of the
jurisdiction(s) in which they are actively engaged in the
practice of law.

(c) All owmers shall own their shares or other



ownership interests in their own right.

(d} All owners shall be persons who, except for
temporary absence due to illness or accident, time spent in
the Armed Services of the United States, vacations and
leaves of absence not to exceed two Years, are actively
engaged in the practice of law with the limited liability
entity, in this state or in another jurisdiction in which
they have been admitted to practice.

(e) 2ny owner who ceases toc be eligible to be an owner
and the executor, administrator, or other legal
representative of a deceased or incapacitated owner shall be
required to dispose of that owner’s shares or other
ownership interest as soon as reasonably possible, either to
the limited liability entity or to an individual duly
qualified to be an owner of the limited liability entity.

(f) All owners and managers of and attorneys employed
by a efthe limited liability entity shall by heing licensed
to practice law in this state, be subject to and bound by
tpe provisions of this rule, including, without limitation,
paragraph (10) hereof. —by-beceming-owners —agree—teo the
previsions—of—+this—wuler

(g9) All directors and officers of a professional
corporation and all members, managers and officers of a
professional limited liability company, as the case may be,
shall be owners,

{h) No owner or attorney employed by a limited

liability entity shall be an owner, director, officer, ex



member or manager of more than one limited liability entity;
provided, however, that an attorney whe is acting as the
fiduciarf representative of the estate of an attorney may
hold the stock or other interest of the attorney in another
limited liability entity for a reasonable time during
administration of the estate,

(i) Attorneys who are partners, members, managers, or
employees of empleyed—by the limited liability entity and
who practice law in New Hampshire shall be duly licensed by
this court to practice law.

(j) One or more owners of the limited liability entity
shall be admitted to practice law by this court and shall be
engaged in the practice of law in New Hampshire.

(4) Standards of Conduct.

(a) Nothing in this rule shall be deemed to diminish or
change the obligation of each attorney who is an owner of or
who is employed by the limited liability entity to conduct
the practice of law in accordance with generally recognized
standards of professional conduct and in accordance with the
specific standards which may be promulgated by this court or
the licensing authority of the jurisdiction(s) in which the
attorney practices. Any attorney who, by act or omission,
causes the entity to act or fail to act in a way which
violates any applicable stapdard of professional conduct,
including any provision of this rule, shall be personally
responsible for such act or omission and shall be subject to

discipline therefor.



(b) The final responsibility for the delivery of
profesesional services in this state shall be vested in New
Hampshire licensed attorneys.

(5) Confidentiality. Nothing in this rule shall be
deemed‘tq,modify, abrogate or reduce the attorney-client
privilege or any comparable privilege or relationship,
whether statutoiy or derived from the common law.

(6) Name. The name of the limited 1iability entity shall
contain words or abbreviations which indicate that it ig a
limited liability entity.

(7) Identity of Non-Resident Attorneys.,

(a) Within thirty (30) days after the organization of a
limited liability entity under the laws of the State of New
Hampshire or the qualification to do business in New
Hampshire of a foreign limited liability entity, the limited
liability entity shall file with the clerk of this court a
written list of the names and addresses of the owners or
managers of the limited liability entity who are not
licensed to practice law in the State of New Hampshire and a
notarized statement certifying that such owners are in good
standing before the licensing authority of the
jurisdiction(s) in which they are actively engaged in the
practice of law. Within thirty (30) days after any change
in the status of such owners, a revised list setting forth
the information regquired by the preceding sentence shall be
filed with the clerk of this court. There shall also be

filed with the clerk of this court such other information as



this court may from time to time prescribe.

(b} In the event that any disciplinary proceeding shall
be instituted against any attorney not licensed in New
Hampshire who is an owner, manager, or employee of a limited
liability entity, notice of such proceeding shall be given
to the clerk of this court forthwith.

(¢) All applications, reports, and other documents
required to be filed with this court by this rule shall be
signed and verified by an owner;—efficer—dixector, o>
member Of the limited liability entity who is an attorney
licensed to practice law by this court.

(8) Trust Accounts. Each limited liability entity which
maintains an office in a state other than the State of New
Hampshire shall comply with the provisions of Rules 50 and
50-A, subject, however, to any requirements which may be
imposed by the comparable rules adopted by the highest court
of that state with respect to trust funds being maintained
in that state. To the extent that the rule of such other
state may apply to trust funds maintained in that state, the
limited 1iability entity shall comply with such rule and
sha o.c Lf cler ou al or

efore t i,

(9) Leiterhead. A limited liability entity which
practices law in a jurisdiction other than New Hampshire and
which lists its employees on its letterhead and in other
Permissible listings shall do ¢ in a manner which makes

clear the jurisdictional limitations on those employees of



the limited liability entity not licensed to practice in all
listed jurisdictions.

(10) . Liability. The liability of individuals and limiteq
liability entities for performance of professional services

in this ptate shall be determined under the common liw and

statutory law of this stata.
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. MEMORANDUM
Tos Memberz of committes- drafiting posaibie
revisions of Rule 41
From: John M. Cooningham
Date: June 24, 1937
Subject: Commentd cn current fraft (the "Draft®)

Dear committee members;

I s a member of the Few Hampshire Bar, amd T am of - coungal
to the Conoord, New Hampshire law fizm of Ranemeier & Spellwan,
P.C. I was a member of the committee that drafted New
Hampshirs’s origing) limited liability compary act (the MLLCOAD),
effective July 1, 1983. I was alsc m member of the committes
which has drafted extensive LLCA revisiong, which became law on
vuae 9, 1997, Most of thése revisions will become effactive an
August 8, 1997. In addition, I testified in fawor of the limnited
liability partner {"ILe®) amendments to the Naw Hampphire Thniform
Partnership Act, which became effective om- Auvgugt 1, 15898,

Ilwish to wake the follewing comments about the above
Draft.

1. izaty ge of LLP sw_Ha; hire T .
I: appeavs that the principal purpnses of the Draft, i to
authorize New Hanpéﬁ:e lawyers, gubject to certain restrictionsg,
to practice as partners and employess-of LLPS. In essence, this
will put New Hampehire lawyers who are LLP Partriers and employees
in the same dlasciplinary and legsl position sz Naw Hampshire
lawyers who are shareho dexrg, diractors and employees (i.e.,
asgociates) of profesaiomal ¢orporationg {(*PCaR).

The ¥ew Hampshire Supreme Court has already long since
approved practice by New Hampshire lawyers as ghareholders,
directors and employees of PCs. I ofn comceive of po legal ox
policy factor that would wmake it in the public intersst Ffor New
Hampshire lawyars to be allowed to practice in PCs but neot in
LLPe. Accordingly, it seems to me tc he anpropriate to allow New
Hampehire lawyers to practice as partners and amployeces of LLPs,

1 %hess mn;llnﬁ do ngt pecesmarily reflect the ;
& Spallman attomney except the sntren. Y views of any Ransmeler



© A
f) .
7 - ale z - Oy 2w Haj by~
LlBwvers. It m that another principal purpoge of the Drafi
‘.':%Fg‘;,‘glmfy me Hampshire lawyers may Practice not ouly as
i e but also am TAnagers and emplovees af professional - '
F limited Liabildiey companias (*PLLC®},” Thig clarification Beemg
' Lo me to ba 8 ugeru] improvement of the existing, 8lightly
anbloucus texms of Rule 41. It also geems to e tC be entirely
congigbent with long-standing Rule 41 praviaim_ Pernititing New
Eompehire lawyers who ars Ehareholiders, diractors anmg employees
of PUs to Practics law iy New Hampshire,

-2-,

I bhave marked andg clrcled in ink the changes in the taxt of
the Draft that, 1in my view, will RoCurataly reflect thewe
Concepta. Eriefly, .the Draft ghould be. clarified to wake it
explicit that New Hampshire lawyexs may practice inm LLPy nmot only
Re partners but algeo ag employees; and thas they may practice in
PLLCE not only a8 members but alsc ag MEnagers, officers and

Recordingly, I Propoge that the Drafi be revised to make it
explicit that New Hampshire lawypers in 80lo practics may prafmticas
a8 owners of 8ingle-member Drycg ar aingle-shareholder PCs. ‘mha
SADTess authorizatiny of Fingle-member .PLlCg will si%.'_l.y apply to

PLLCS the zame Rule 42 Ruthorization which 28 indicstbd, has

long applied by clear implication teo o g

Attachment

1 \mn\lmmn-mm.m



— Raye |

- S————
v i b — g

JJM&QW o g )

Cmtmlaélbyshpikimnntasidnzm .
ingerting in place thoeos the

Ry ———

Amend Bpmx
in lts entireiy ¢

. - b

o e 54%45/46/14

State of New Humpahire.

{(b) "owrum® ghall meen a shavehelder of a .‘
rrofsgsicual corporation, & nember or & prorasgiopal -
limited liabdJity Gampany, of a partner of a Limlteg
dability partmarship,

(2) JIpplicable Law. Tha Provisions of the laws e
thia gtata mmdex which the limited liabiiity sntity
bhas bewn srganised shall ke dpplicable %o attorneyw
Fracticing law 4n this stato, subject to the tewms gnd
oenditisne of this rala. Inthimginthismls iz to
by conetruad to prrmit = ligited liabllity ebeity nct
-wwkhorised by mew Hanpahira Btatute to darry en tha
practice pf tha J.aw_in Hew Eampshire t5 do go,

(3} Bhurekolders,. Espbars, Officors, Dirsctors. Tn
addition to other provizions reguired ¥ law, each



yorcible, eithar to the 1imites Linbllity entity er to
&n indivigual dnly gualified ko he &n oorer of tha
Iinited lisbiiity entity.

(2) 211 owners mﬂ the l.i.mit!ﬂ liah:l...ity entity

ghall, hy bcoming m»m.-n, ag:::

thia mxim, 1 .
{g] 211 divectors{zna prirars b 5 Brofesmisaal : !:
sorpovation and ull membors @nd"éffiamjot =

(b} Eo owmer or atbornay auployed by A linitnd
llabllity entity shalj be an SWneT; director, ufficer,
or sambar of nprs then one limited lHabillty entity;
proviced, bowvavex, that an attorngy whn is acting ag
the fidecisry xuprm::tativa of the estake of gn
attorney may nold the stock or other intewmut of the
attorngy iy anntur Iiwited 1ﬁ.nbi13.ty entity #for &
"’ﬁamhl- tima dhurdneg ddiunia'tt‘aﬂﬂn of the eatate.

: hy the limites Hability
@ o, hwinmwﬁkirashullbuduly
to paractige la:wj e
() ooe or uork ownezs of the .‘Li.mitad Liakdidty




TO:
FROM:

DATE;

MEMORANDUM

Supreme Court Advisory Cormmittee on Ruleg

JobnS. Holtand - Devine Miltimet & Branch, Professions] Association
Proposed Rule 41

Jume 23, 1997

3.

]

-

There are Ro restrictions imposed by stamte or by rule which prohibit a
forelgn parmership from conducting legal business in New Hampshire through
 Guly licensed New Hampshire Jawyers, RSA 311:11 prohibits corporations
from practicing law in New Hampshire. This prokibition is modified by RSA
311:11-a which permits professional corporations organized wnder New
Hampshire law 10 carry on business in New Hampshire. RSA 311:11 contains
Yo restriction with respect to professional limited liabilites companied,

it would require an amendment to RSA 311:11-a to permit forsign professional
corporations to carry orbusiness in New Hampshire after the professional
Corporations bad qualified o do business, Only Rule 41 and not the statute
would imposs such a restriction 2pon a professions] Hmired lisbility company.
ﬂemnicﬁonawammbenfﬁtﬂgvaluemrh:omhipismewkh
Tespect to professional corporations and limited Kability compenies has besn

opened up.

»
»



Page 2

made:

1.

MEMORANDUM
Supreme Court Advisory Commitiee on Rules
June 23, 1997

For example, Massachusetts permits foreign professional corporation to
ragismtodobusimcsandtudohmiﬁminMasxmhusemﬂ:mugh :

; licensed attorneys. If a Massachusetts professional association
orpmfesimﬂlhnjmdﬁabﬂiwcompunydmked;omymbaﬁnessinNew
Hampshire, itcauldformaNemenpabimpmfmaionﬂcsrporaﬁogorNew
Mpsh;repmfessionallimizediiabﬂitycompanymdmﬁgeth:existing
limhdﬁabiﬁtymﬁiyinwrheNewHampshimemity. If the practice
tbamﬂgrinNewHampshhewmcardedonbydlﬂyﬁccmedNewHampshire
lamrsandthepmcticeinMéaaﬁn;smmmencmﬁedonbydxﬂy
licensed Massachusetts Jawyers, there would be cdmplete complisnece with
Proposed Rule 41 as for as those aspects go.

Rmmmethat,ifmepmvisionoflegzlsminesmajmbdicﬁonmbe
dcneon!ythmughatmmqswhoaredlﬂyﬁcénscdinthnjuﬁwdicﬁon,thﬁ
SttpmmeCwnhasa_deqimemnhoﬁtymmlﬂmjracﬁceaflawmd
subject to discipline lawyers who violate the standards of conduct as set forth

in paragraph (4)(2) of the proposed rule.

Accordingly, I would soggest that the following changes to Proposed Rule 41 be

Cﬁ:angg the. definition contained :inparag:aph {1)(2) to read as foﬂc;ﬁs:

“(a) “Limited libillty entiry” shall mean a profassional corporation, a
professional limited liability company or lmited Habitity partnership organized
under the laws of any state or the District of Colambia which permiits a limited
Liability éntity to be engaged in the practice of law.*

Amend paragraph (2) by deleting the words “undsr which the limited lisbility
has buen organized” so that the first sentence of said section reads a3 follows:

“The provisions of the Jaws of this state shall be applicable to attorneys
practicing law in this state, subject to the terms and conditons of this
rule.” {No change is needed to the second sentence since RSA 304-C,
for exantple, contains such authorization].



MEMORANDUM

Stpreme Cowrt Advisory Committee on Rules
June 23, 1997

Page 3

3. Amndparaguphm(a)by'addingthefoﬂoﬁngwmmﬂnsecondﬁneaﬁer
the word “entity”: “under the laws of the state of New Hampahire or the
quaﬂﬁcaﬂonw-dohzsiwshNewHampahirebyalimiudﬁabﬂﬂyenﬁq’so
that the first seatence of paragraph (7)(a) reads as follows;

“Within thirty (30) days after the organization of a lmited Kiahility
anﬁtyundcrmekws‘ofmemofNewHampahireortbequaﬁﬁczﬁm
to do business inNew_Hampshir:ofaﬁmitadﬁabﬂitycnﬁty, the
Hmimdﬁabﬂityenﬁtysbaﬂﬁlewiththecierk'dfﬁscomtamﬁenﬁst
of the names and addresses of the owners of the limited liability entity
who are not licensed to practice law in the state of New Hampshire and

Iucrdermmake_memggps:edchnngwﬁﬂlyapmyekwﬂlbenecessawfora
change to be made in RSA 311:11-a.

J8H.1ls



