MEMORANDUM

To: Advisory Committee on Rules

From: Carolyn Koegler

Re: #2017-002. New Hampshire Rule of Evidence 801(d)
Date: February 23, 2017

In its February 1, 2017 report to the Court the Advisory Committee on Rules
recommended that the Court adopt a number of amendments to the New
Hampshire Rules of Evidence. See
http: / /www.courts.state.nh.us/committees/adviscommrules /reports/index.htm.
The report notes that a change that was made to the Federal Rules of Evidence in
2014 is not being recommended for adoption at this time (page 126 at footnote
39). Justice Lynn has recommended that the issue be assigned its own docket
number and added to the Committec’s agenda as a new proposal. Footnote 39 of
the February 1 report reads, in relevant part, as follows:

The following additional changes were made to FRE 801 in 2014 (additions
are in [bold and in brackets]; deletions are in strilkethreugh):
(d) Statements That Are Not Hearsay. A Statement that meets the following
conditions is not hearsay:
(1) A Declarant-Witness’s Prior Statement. The declarant testifies and is
subject to cross-examination about a prior statement, and the statement:
(A) is inconsistent with the declarant’s testimony and was given under
penalty of perjury at a trial, hearing, or other proceeding or in a
deposition; '
(B) is consistent with the declarant’s testimony and is offered[:] te
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ifing:
[(i) to rebut an express or implied charge that the declarant
recently fabricated it or acted from a recent improper
influence or motive in so testifying; or
(ii) to rehabilitate the declarant’s credibility as a witness when
attacked on another ground; or]
(C) identifies a person as someone the declarant perceived eatlier.
. .. . The Committee reviewed the 2014 Federal Advisory Committee’s Note on
Rule 801 during the September 9 meeting. The Committee believes that the
addition of the language at (ii) is significant, and therefore asked that I contact
Judge Garfunkel and Professor Garvey to request that they ask all members of
the NHRE Update Committee to consider whether this change should be made
to the New Hampshire Rule. I have done so, and I received the following
response:
The committee is quite evenly divided on the merits of making the
change. Since it would appear to impact the common law as expressed in



State v. White, we think the decision should be made by the Supreme Court,
(with appropriate input through the Rules Committee process), and we do

not have a consensus recommendation.
In light of this response, Justice Lynn recommends that the 2014 change

not be made now, but that the issue of whether Rule 801(d)(1)(B)(ii) should be
adopted should be assigned a docket number and added to the Committee’s
December 9, 2016 meeting agenda as a new proposal.

I have attached for your review and consideration: (1) Federal Rule of Evidence

801(d), which includes the Notes of the Advisory Committee on the 2014
amendments; and (2) a copy of State v. White, 159 N.H.76 (2009).
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FEDERAL RULES OF EVIDENCE

) ARTICLE VIII. HEARSAY
Rule 801, Definitions That Apply to This Article; Exclusions from Hearsay
(a)}-c) [Unchanged] :
(d) Statements That Are Not Hearsay. A statemem that meets the follewmg conditions is not
hearsay:
(1) A Declarant-Witness’s .Prior Statement. The declarant testifies and is ‘subject 1o cross-
examination about a prior statement. and the siatement:. o
(A) [Unchanged] .
(B) is consistent with the declarant’s tesumony and is oﬁ'éred :
(i) to rebut an express or implied charge that the decIarant recently fabncated 1t or actcd
- from a recent improper influence or motive 1 so. testifying; or
(if) to rehabilitate the declarant’s credibility as 2 witness. when attacked on another
ground; or
©) [Unchanged]

'~ (2) [Unchanged]
{As amended April 25, 2014, off. Dec: 1, 2014)

HISTORY; ANCILLA‘RY LAWS AND DIRECTIVES

Other provisions: 3
Notes of Advisory Committee on 2014 amendments. Rule 801(d)(1)(B), as originally adopted,
pmvlded for substantive us¢ of certain prior. oonmtent statements of a witness subject to cross-
_exam.mathn As the Advisory Committeg noted, ““[tJhe prior staterent 1s consistent withthe
testimony given on the stand, and, Emeoppommpartywmhesm open the doer for jts admis-
sion in evidence, no sound reason is apparent why it should not be received generally.”
Though the original Rule 801(d)(1}B) provided for: substantive use of certain pnor consistent
statements, the scope of that Rule waslimited. The Rule covered oily. those consistent state-
ments that were offered to rebut charges of recent fabrication or improper miotive or influence. .
- The Rule did not, for example. provide for substantive admissibility of mnslstent statements that
are probative to explain what otherwise appears to be an. inconsisiency in the. witness’s -
testimony. Nor did it cover. consistent statements thai would be probative to, rebut & charge of
faulty memory. Thus, the Rule Teft Tugny prior consistent statements poteatially. admissible only
for;hehnntedpurposeufrehablhmungawmessscmdlblhty "The . original. Rule also led to
some conflict in the cases; some conrts distinguished hetween substantive and rehabilitative use
for prior consistent stafements, while others appeared o hold that prior consistent statements.
must be admtsmble under Rule. 801(d)(1)(B) or not at all. ‘
The mendmnt retmns the requirement set forth in Tome v United States, 513 U.S 150 (1995):
that under Rule. 801(d)(1)('B) a-consistent statement offered to tebut a cliarge of recent fabrica-
o of improper, influence or - motive must have been made before the alleged-fabrication or
improper inference or motive arose. The intent of the amendment is to-extend substantive effect
to congistent :statements that. rebut other -attacks on a w:tnpss——such as ﬂ1e charges of .
inconsistency or faulty memory,
The amendment docs not change the traditional and we]l-acoepted hmns ‘on brmgng pnor
consistefit séatements bifore the factfinder for credibility putposgs..It does ot allow impermis-
sible bolstering of a witness. As before, prior consistent statemenits under the- amendment may
be hiought before the- factfinder only if they properly rehabilitate a witness-whose credibility has
been attacked. As bifore, to be admissible tur rehabilitation, a prior consistent statement must
satisfy the stnctures-of Rule 403. As before, the trial court has ample discretion to exclude pior
consistent staterients that are cumulativé aceounts’of an eveit. The amendment does not fiiake
any consistent statement-admissible that was not ‘admissible previeusly—tbe only-difference: is
that prior consistent smements oﬂlemse admlsslble for rehabilitation are now’ aﬂmlsslhle
‘subsiantively as wg,ll

. ] " RESEARCH GUIDE
45C A.m Jur 2d, Job Dlscnmmauon 88 2354, 2362
81 Am Tur 2d. Witnesses §§ 903, 904, 915, 916.
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Hillshorough-northern judicial district
No. 2008-219

THE STATE OF NEW HAMPSHIRE

V.

DELVIN WHITE

Arguad: June 11, 2009
Opinion Issued: July 9, 2009

1. Witnesses—Impeachment, Corroboration—Prior Inconsistent Statements

New Hampshire’s common law rule allows the admission of prior consistent statements
for the limited purpose of rehabilitation when a witness's credibility has been impeached by
the use of prior inconsistent statements. The prior consistent statements, however, may not
be used substantively, and a defendsnt is entitled to a limiting instruetion to prevent unfair
prejudice. Even when 2 witness’s credibility has been attacked through the use of prior
inconsistent statements, however, the common law rule allowing admission of rehabilitative
festimony should be uséd with cautior.

2. Evidence—Hearsay Exceptions—Prior Statement of Witness
An investigator’s response of “yes” when asked whether or not the vietim told him that
she had been digitally penetrated by defendant was testimony to an out-of-court statement
requiring a prior eonsistent statement analysis, Considering the investigator’s testimony in
the face of the limiting instruction and the State’s closing argument, the only reasonzble
inference a jury could draw was that the investigator had asked the victim if there had been
penetration and she replied affirmatively,

8. Witnesses—Credibility—Particular Cases
An investigator's testimony that the eight-year-old victim had iold him the day after the
incident that defendant penetrated her vagina with his {inger was admissible under the
cotmon law to dispel the inference ereated on cross-examination that she had not reported
penetration until the day of trial. Defendant’s cross-examination of the vietim concerning
her inconsistent statements in her description of the ineident to her father, an officer, and
a physician left a clear impression that the vietim had not reported. penetration and had only
recently changed her story. In light of defendant’s impeachment of the witness, the common
law rule of rehabilitation permitted the State to cure the damage by introducing her prior
consistent statement through the investigator. Furthermore, the trial court correctly
explained the limited permissible use of the testimony in a limiting instruction, thus

protecting defendant from unfair prejudice,

4. Witnesses—Impeachment, Corroboration—Pyior Inconsistent Statements

The doctrine allowing the admission of prior consistent statements for the limited
purpose of rehabilitation when 2 witness’s credibility has been impeached by the use of prior
inconsistent statements only requires that the prior consistent statement be introduced as
an appropriate, narrowly tailored, and logically relevant response to a specific attack on the
witness's credibility. There are limits upon the doctrine, and certain factors such as the
Ppassage of time or intervening events conld make a prior consistent staternent less probative
as to eredibility and more prejudicial to the defendant. It is for this reason that the rule
should be used with eantion.
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5. Witnesses—Credibility—Particular Cases

Inlight of the trial court's careful review of the matter on the record, as well as its limiting
instruction, the trial court did not unsustainably exercise its discretion in admitting for the
gole purpose of rehabilitating the vietim's credibility her prior consistent statement that
defendant had digitally penetrated her vagina. The prior consistent statement was made the
day after the incident. There was no testimony that the victim had denied penetration when
speaking with adults the night of the ineident; rather, she simply reported that defendant
had piaced his hand “on” her private area. It was not until she spoke with an officer trained
to interview child vietims of sexnal assault that she specifically mentioned penetration. The
officer’s testimony that he discussed penetration with the vietim, therefore, was an
appropriate, narrowly tailored, and logically relevant response to the defendant’s inference
that she had not previously reported the penetration.

Kelley A. Ayotte, attorney general (Nicholas Cort, assistant attorney
general, on the brief and orally), for the State.

David M. Rothstein, mm@g@ chief appellate defender, of Concord, on the
brief and orally, for the defendant,

DUGGAN, J. Following a jury trial in the Superior Court (Abramson, J.),
the defendant, Delvin White, was convieted of one count of aggravated
felonious sexual assault and one count of felonious sexual assault. See RSA
632-A:2, I(1) (Supp. 2008); RSA 632-A:8, I1I (Supp. 2008). The defendant
appeals, arguing that the trial court erroneously admitted the vietim’s prior
consistent statement to rehabilitate her credibility. We affirm.

The jury could have found the following facts. In March 1996, the
defendant visited the home of a friend, Wayne Guyer, and his wife,
Marguerite. The Guyers’ four children were also in the apartment.
Throughout the course of the day, the defendant and Wayne played
cribbage and consumed several beers, After dinner, the Guyers convinced
the defendant to spend the night so that he would not drive home
intoxicated. Later that night, Wayne and Marguerite watched television in
the living room, while the defendant watched television in the playroom
with two of the children, M.G., age eight, and D.G., age fifteen.

The defendant sat between the two children. M.G. testified that the
defendant put his arm around her, put his hand under her shirt and touched
her breast. He then put his hand down M.G.s pants, touched her genital
area and penetrated her vagina with hig finger.

M.G. told the defendant that she had to speak with her father, and went
into the living room. After she told Wayne and Marguerite what had
happened, Wayne ran into the playroom to confront the defendant, calling
him a “son of a bitch,” Before Wayne said anything else, the defendant
replied, “T didn’t touch your f—ing kid” Wayne then hit the defendant.
Marguerite called 9-1-1, and soon thereafter Officer James Curran arrived.
After speaking with the adults, Officer Curran spoke with M.G. for ten to



78 STATE v. WHITE [169 N.H.

fifteen minutes. The defendant was arrested and Marguerite took M.G. to
Elliot Hospital, where Dr. Richard King examined her.

Dr. King testified that there were no physical signs of sexual assault, but
that their absence did not surprise him in light of M.G.’s description at the
hospital of the assault. He testified that she had said th= defendant “put his
hand into her shirt and put his hand into her pants” When asked whether
M.G. said the defendant “touched” or “penetrated” her vagina, Dr. King
responded: “T'm sure an eight year old wouldn’t say penetrated.” The next
day, Detective Kevin Kelley, a juvenile investigator, conducted an in-depth
interview of M.G.

At trial, the defendant cross-examined M.G. concerning her reporting of
the incident. The defense first asked M.G. if it was her testimony that the
defendant put his finger inside her, to which she responded that he did. The
examination continued:

Q: Do you remember what you said to your dad was that Delvin
put his hand on your genital area, not in. Do you remember that?
A: Yes, .

Q: And later that night when the policeman came and the
policeman talked to you that night, right?

A:Yes.

Q: And you talked to other policemen later, right?

A: Yes.

Q: But that night you talked to at least one policeman?

A: Yes.

Q: And you told that policeman that Delvin put his hand on your
genital area. Right?

A: Yes

Q: Also when you talked to the doctor, or went to the hospital, you
told somebody that Del had kissed youn. Do you remember that?

A: No, I cannot remember that.
Q: Okay. But you certainly didn’t tell your dad that, did you?
A: No, I didn’t.
Q: And you didn’t tell the policeman that, right?
A: T don’t believe so,
To rehabilitate M.G.’s credibility, the State later called Detective Kelley

a8 a rebuttal witness. Detective Kelley testified that officers responding to
the scene of an alleged sexual assault do not generally conduct detailed

- =
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interviews of victims, but rather make an initial report and refer the matter
to a trained juvenile investigator. Detective Kelley stated that he had the
opportunity to eonduet an in-depth, follow-up interview with M.G. the day
after the incident. The prosecutor then asked: “Did she at some point tell
you whether or not she had been digitally penetrated by Delvin White?”
Detective Kelley responded, “Yes, she did” Nothing further was said
concerning her statements during the interview. Following a two-day trial,
a jury found the defendant guilty of both charges.

On appeal, the defendant argues that the trial court erred in admitting
M.G.’s prior consistent statement through Detective Kelley to rehabilitate
her credibility. The admissibility of prior consistent statements for reha-
bilitative purposes is a matter wholly within the discretion of the trial court,
and will not be overturned absent an unsustainable exerecise of discretion.
State v. Dewitt, 143 N.H. 24, 27 (1998); ¢f. State . Lambert, 147 N.H. 295,
296 (2001) (explaining unsustainable exercise of discretion standard).

[1] Notwithstanding New Hampshire Rule of Evidence 801(d)(1)(B), our
common law rule allows the admission of prior consistent statements for
the limited purpose of rehabilitation when a witness’s credibility has been
impeached by the use of prior inconsistent statements. Dewitt, 143 N.H at
27-28; Staie v Morales, 136 N.H. 616, 619 (1993). The prior consistent
statements, however, may not be used substantively, and a defendant is
entitled to a limiting instruetion to prevent unfair prejudice. Dewitt, 143
N.H. at 28. Even when a witness’s credibility has been attacked through
the use of prior inconsistent statements, however, “the eommon law rule
allowing admission of rehabilitative testimony should be used with caution”
State v Fischer, 143 N.H. 311, 314 (1999) (quotation omitted).

[2] The State first argues that Detective Kelley's testimony did not
contain a “statement” by M.G., and is therefore not hearsay requiring a
prior consistent statement analysis. Specifically, the State argues that the
phrasing of the question as “did she at some point tell you whether ., .. ”
answered solely with a “yes” response, means only that M.G. at some point
spoke about penetration, but not that she specifically said that penetration
had occurred. Because Detective Kelley did not actually reveal M.G.’s
answer, the State argues, he did not testify to an out-of-court statement.
While we agree with the State that Detective Kelley did not actually testify
to an out-of-court statement, under the cireumstances of this case, an
overly literal interpretation of Detective Kelley’s answer is not warranted
in view of the eourt’s limiting instruction and the State’s closing argument,
The court instructed the jury: “Members of the jury, you've heard
testimony regarding [M.G.s] statement . . . . You may consider the
statements solely for the limited purpose of evaluating [M.G.’s] credibility
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and not as proof that the facts in the statement(s] are true” Moreover, in
its closing statement, the State argued:

And what does an eight year old know about sexual penetration
and how to explain that to a police officer that just came to her
apartment after she had just been assaulted and her dad’s been in
a furious fight? Does sn eight year old know how to explain that
even to an emergency room doctor? Or does an eight year old
know better how to explain that to a seasoned detective like Kevin
Kelley who is trained specifically to figure those things out? If
those are inconsistencies, they can be explained away and you
need to explain them away. .

Even though the court's instructions and the State’s argument are not
evidence, in considering Detective Kelley’s testimony in the face of the
limiting instruetion and the State’s closing argument, the only reasonable
inference a jury could draw was that Detective Kelley had asked M.G. if
there had been penetration and she replied affirmatively.

[3] The State next argues that if the testimony did contain an out-cf-
court statement, it was nonetheless admissible to dispel the inference
created on cross-examination that M.G. had not reported penetration until
the day of trial. We agree. In this case, the defendant’s cross-examination
of M.G. concerning her inconsistent statements in her deseription of the
incident to her father, Officer Curran and Dr. King left a clear impression
that M.G. had not reported penetration and had only recently changed her
story. In light of the defendant’s impeachment of the witness, our common
law rule of rehabilitation permitted the State to cure the damage by
introducing her prior consistent statement through Detective Kelley.
Furthermore, the trial court correctly explained the limited permissible
use of the testimony in a limiting instruction, thus protecting the defendant
from unfair prejudice. See Dewitt, 148 N.H at 28; State u Martin, 138 N .H.
508, 514-15 (1994).

[4] The defendant argues, héwever, that this case is distinguishable from
our prior cases allowing the introduction of prior consistent statements for
rehabilitation. He argues that prior consistent statements are only admis-
sible when they are part of the same interview or conversation containing
the prior inconsistent statements used to impeach the witness. Although
the facts of most rehabilitation cases would satisfy that rule, see, eg,
Dewitt, 143 N.H. at 28; Martin, 138 N.H. at 514; Morales, 136 N.H. at 618,
the doctrine only requires that the prior consistent statement be intro-
duced as “an appropriate, narrowly tailored, and logically relevant response
to a specific attack on the witness’s credibility” Fischer, 148 N.H. at 315.
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Indeed, in Stafe u Huard, we held that a vietim’s four prior statements to
an officer could be used as prior consistent statements to rehabilitate his
credibility if he was impeached with prior inconsistent statements. State u
Huard, 138 N.H. 256, 260-61 (1994). The defendant is correct, however, in
arguing that there are limits upon the doctrine, and that certain factors
such as the passage of time or intervening events could make a prior
consistent statement less probative as to credibility and more prejudicial to
the defendant. It is for this reason that the rule “should be used with
caution.” Fischer, 143 N.H. at 314 (quotation omitted). This, however, is not
such a case.

[5] Here, the prior consistent statement was made the day after the
incident. There was no testimony that M.G. had denied penetration when
speaking with adults the night of the incident; rather, she simply reported
that the defendant had placed his hand “on” her private area. It was not
until she spoke with an officer trained to interview child vietims of sexual
assault that she specifically mentioned penetration. As Dr. King testified,
‘T'm sure an eight year old wouldn't say penetrated.” Detective Kelley's
testimony that he discussed penetration with M.G., therefore, was “an
appropriate, narrowly tailored, and logically relevant response” to the
defendant’s inference that she had not previously reported the penetration.
id. at 316. In light of the trial ecourt’s careful review of the matter on the
record, as well as its limiting instruction, we cannot say that it
unsustainably exercised its discretion in admitting the prior consistent
statement for the sole purpose of rehabilitating M.G.’s credibility.

Affirmed.
BRODERICK, C.J., and DALIANIS and HICKS, JJ., coneurred.
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IN THE MATTER OF DAVID DUQUETTE AND AMANDA DUQUETTE
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I. Contracts—Censtruction—Parol Evidence Rule
The first step in determining whether parol evidence is admissible is to consider whether
the writing is 4 total integration and completely expresses the agreement of the parties.

2 Divoree—Generally—Particular Matters
A hushang could not unilaterally amend the original Qualified Domestic Relations Order
(QDRO) to foree the wife to renounce all rights when the original agresment provided only



