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Introduction

This volume contains the proposed text of a new criminal code for
New Hampshire. It was prepared under the supervision of the Commis-
sion created by Chapter 451 of the Laws of 1967.

This Commission was charged with the responsibility to recommend
revisions of the substantive criminal law of the state. Following some
preliminary consideration of how best the Commission could undertake
this task of reviewing a body of law that is the foundation of the orderly
and just functioning of our entire society, the Commission, in November
1967, engaged Professor Sanford J. Fox of the Boston College Law School
to do the research and drafting that was necessary to produce this Report.
The Commission is pleased to report that, together with Professor Fox,
it has succeeded in providing the Legislature with an up-to-date and
comprehensive statement of the criminal law in the space of a little more
than one year. The significance of this can best be appreciated by noting
that, with substantially more than a one-man staff, similar revisions in
New York took four years; three years in Michigan; two years in Penn-
sylvania. The Illinois Criminal Code of 1961 was six years in the making.
It is also a source of satisfaction that the Commission has been able to
accomplish this at a cost to the state many times smaller than what has
been expended elsewhere.

Part of the explanation for this accomplishment lies in the fact that
there have been so many other law revision projects of a like nature.
In addition to the invaluable drafts and comments of the American Law
Institute’s Model Penal Code, at least eighteen other states have under-
taken to rewrite their criminal law and the resulting documents—drafts
and enacted legislation—have supplied the Commission with a wealth of
material to draw upon. During the course of its deliberations, much of this
was carefully considered by the Commission as possible models for New
Hampshire law. As is apparent from the Comments accompanying each
draft section in this Report, however, the Commission has found especially
useful the Model Penal Code, the Michigan Revised Criminal Code, Final
Draft—September 1967, and the New York Penal Law, 1967. In consult-
ing these and the other sources, the Commission has, however, been con-
tinually desirous of shaping a criminal law that is adapted to the condi-
tions and traditions of the State of New Hampshire. To this end, the Com-
mission has, for example, left unchanged the broad and flexible doctrine
of criminal insanity that has prevailed here for nearly a century.

In addition to the availability of highly useful material from other juris-
dictions, the presentation of the Report at this time, was made possible by
the very intensive work of the Commission during the past fourteen months
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which included fruitful informal consultations with police officials, prosecut-
ing and defense lawyers, the Office of the Attorney General and judges
in many of our courts. The fact that everyone has served and contrib-
uted his time without compensation is in keeping with the best New
Hampshire traditions of public service.

The basic aim of the Commission has been to produce a more concise and
simplified criminal law than now applies in this state. Where there has
been a multitude of statutory provisions, such as in the matter of Attempts,
consolidated statements have been substituted. Where statutes have been
vague and imprecise, such as Kidnapping and Aggravated Assault, the
Commission has sought to articulate the elements of conduct and intent
that ought to be involved. In addition, the draft statutes reflect the effort
of the Commission to have the criminal law comply with requirements
of the Federal Constitution as they have been described by decisions of
the United States Supreme Court. This is most clearly observable in the
sections dealing with sentencing for Murder. The Commission is aware,
however, that much more of the New Hampshire corpus juris has been
placed in constitutional jeopardy by developments in constitutional doc-
trine. Several parts of the juvenile court law, for example, appear clearly
to be invalid and the Commission strongly recommends that this law be
rewritten as well as the law governing procedure in criminal cases gen-
erally. Although criminal procedure is every bit as important as the sub-
stantive law, both the terms of the resolve and the time available have
prevented the Commission from engaging in revision of that sort, even
where it is closely related to matters that were of concern to the project,
such as dispositions of persons found not guilty by reason of insanity or
rules of double jeopardy. In addition, in view of the creation of a Traffic
Safety Commission by RSA 259-A: 1, this Commission has not examined
the multitude of criminal statutes relating to the operation of motor ve-
hicles. Similarly the extensive Report of the Governor’s Committee on
Drug Abuse, September 1968, with its recommended legislation, has made
it unnecessary for the Commission to review the drug laws.

The Commission wishes to express, for itself and for the people of New
Hampshire, its gratitude to the Equity Publishing Corporation for its
generous contribution in publishing and distributing this report.

Information concerning this Report can be obtained from Clifford J.
Ross, Esq., Secretary, Criminal Law Revision Commission, 70 Market St.,
Manchester, N.H. 03101.

April 1969.
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CHAPTER 570
PRELIMINARY

570: 1 Name. This Title shall be known as the Criminal Code.

Comments

With few exceptions (the Uniform Commercial Code, RSA
ch. 382-A; the Uniform Code of Military Justice, incorporated
by RSA 110-A:55), the New Hampshire statutes do not have
any groupings designated as ‘“Codes’”. It is useful, however, to
use such a title for the criminal laws in order to emphasize
that the major provisions of penal laws are collected here, to
provide a uniform means of citation to the collection, and to
facilitate location of statutes that govern all criminal prose-
cutions regardless of where in the Revised Statutes Annotated
a particular offense may be defined. It is important to note, how-
ever, that the Commission has not proposed legislation on all
possible details of criminal law in the belief that the Code
should not be a restatement of the entire corpus of penal law
so much as it should be a statutory statement of principles
where there is need for change or certainty.

570: 2 Effective Date.
I. This Code shall take effect on July 1, 1970.

II. Prosecution for offenses committed prior to the effective date of
this Code shall be governed by the prior law, which is continued in effect
for that purpose as if this Code were not in force; provided, however,
that in any such prosecution the court may, with the consent of the
defendant, impose sentence under the provisions of this Code.

III. For purposes of this section, an offense was committed prior to
the effective date if any of the elements of the offense occurred prior
thereto.

Comments

The effective date in paragraph I is approximately one
year from the date this Report is submitted to the Legisla-
ture in order to provide a sufficient period of familiariza-
tion for bench, bar, police and others concerned in the ad-
ministration of criminal justice.

Paragraphs II and III are based on Model Penal Code
§ 1.01(2) and (8). Ideally, the revisions in this Code ought to
govern as soon as possible. Principles of an ex post facto
nature prevent applicability to offenses committed prior to
the effective date and this limitation is expressed in II.

The consent of the defendant can, however, remove the
limitation. The Model Penal Code § 1.01(3)(a2) and (b)
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570: 3 CRIMINAL CODE

provide for such consent as to ‘“‘procedural provisions” and
matters of “defense or mitigation”. These provisions are also
found in the Proposed Crimes Code for Pennsylvania, § 103
(b) (1) and (2). They have not been incorporated here on the
ground that what is or is not “procedural” is too unclear for
efficient administration and, although matters of ‘“defense or
mitigation” may be relatively more discernible, they are too
integral a part of this Code’s affirmative provisions for it to
be wise to have them apply to another body of law.

The sentencing provisions are another matter. They are both
as clear on their face as principles of drafting permit and
are readily applicable to offenses other than those defined in
the Code. They are, in fact, expressly declared to govern of-
fenses defined in other portions of the Revised Statutes An-
notated. Sentencing is, moreover, so vital a part of criminal
law administration that every effort should be made to intro-
duce the new provisions early.

570: 3 Construction of the Code. The rule that penal statutes are
to be strictly construed does not apply to this Code. All provisions of this
Code shall be construed according to the fair import of their terms and to
promote justice.

Comments

It is not perfectly clear whether New Hampshire follows
the common law rule that criminal statutes are to be strictly
construed. In State v. Williams, 92 NH 377, 381 A2d 369
(1943), it was stated that the statutes are to be read for their
“fair import”, while in State v. Morey, 103 NH 529, 176 A2d
328 (1961), it was indicated that “they are to be construed
liberally in favor of the accused.” This section settles that
there is no rule of strict construction, following the position
of the Model Penal Code, § 1.02(3), and others, e.g., Michi-
gan Revised Criminal Code, Final Draft, § 115; Pennsyl-
vania Proposed Crimes Code, § 106.

570: 4 Territorial Jurisdiction.

I. Except as otherwise provided in this section, a person may be
convicted under the laws of this state for any offense committed by his
own conduct or by the conduct of another for which he is legally account-
able if

(a) either conduct which is an element of the offense or the result
which is such an element occurs within this state; or

(b) conduct occurring outside this state constitutes an attempt to
commit an offense under the laws of this state and the purpose is that the
offense take place within this state; or

(¢) conduct occurring outside this state would constitute a criminal
conspiracy under the laws of this state, and an overt act in furtherance
of the conspiracy occurs within this state, and the object of the conspiracy
is that an offense take place within this state; or
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PRELIMINARY 570: 4

(d) conduct occurring within this state would constitute complicity in
the commission of, or an attempt, solicitation or conspiracy to commit an
offense in another jurisdiction which is also an offense under the law of
this state; or

(e) the offense consists of the omission to perform a duty imposed
on a person by the law of this state regardless of where that person is
when the omission occurs; or

(f) jurisdiction is otherwise provided by law.

II. Paragraph I(a) does not apply if

(a) causing a particular result or danger of causing that result is
an element and the result occurs or is designed or likely to occur only in
another jurisdiction where the conduct charged would not constitute an
offense; or

(b) causing a particular result is an element of an offense and the
result is caused by conduct occurring outside the state which would not
constitute an offense if the result had occurred there.

III. When the offense is homicide, either the death of the victim or
the bodily impact causing death constitutes a “result” within the meaning
of paragraph I(a) and if the body of a homicide victim is found within
this State, it is presumed that such result occurred within the State.

IV. This State includes the land and water and the air space above
such land and water with respect to which the State has legislative juris-
diction.

Comments

This section is drawn from the Model Penal Code, § 1.03
and deals with the problem of jurisdiction to try offenses
when there are elements of the offense which take place out-
side of New Hampshire., Paragraph I(a) provides the gen-
eral rule that will govern most cases, where at least some of
the criminal conduct occurs within the state. Paragraph I(e)
permits prosecution of persons who fail to perform a duty im-
posed on them by New Hampshire law and specifically ne-
gates any defense that might be based on the offender’s be-
ing out of the jurisdiction at the time of his default. These
provisions replace RSA 590-A:9 and 590-A: 10 which create
a similar jurisdiction. Paragraph I(b), (¢) and (d) grant
jurisdiction in cases of inchoate offenses where New Hamp-
shire is either the scene of the preparatory action or the
place where the substantive offense is to occur.

Paragraph II states two commonly found limitations on
the extent of jurisdiction provided. Both are designed to give
limited effect to foreign law by withholding jurisdiction when
the conduct is legal by the law of the place where it takes
place. The Model Penal Code, § 1.03(2) contains an excep-
tion to II(a) that serves to make I(a) applicable again when
“a legislative purpose plainly appears to declare the con-
duct criminal regardless of the place of the result”. This has
not been adopted on grounds that it is too vague and can
serve only to introduce unnecessary litigation.
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570: 5 CRIMINAL CODE

Paragraph 1I(e) insures that where New Hampshire
law imposes a duty to act and the person defaults on the duty
while in another jurisdiction he may still be prosecuted in
this State. In Hardy v. Betz, 105 NH 169 (1963), Massachu-
setts sought to extradite a person who defaulted on his Massa-
chusetts duty although he was not in Massachusetts at the
time. The case held that Massachusetts law was not intended
to apply in those circumstances. This section makes clear
that New Hampshire law would apply.

570:5 Civil Actions. This Code does not bar, suspend, or otherwise
affect any right or liability for damages, penalty, forfeiture or other rem-
edy authorized by law to be recovered or enforced in a civil action, regard-
less of whether the conduct involved in such civil action constitutes an
offense defined in this Code.

Comments

This is modeled on New York Penal Law § 5.10(8). Its pur-
pose is to insure that, where a conflict appears between pro-
visions of the Code and matters of civil law, there will be no
implied repeal or modification of the latter. For example, RSA
49-A: 55 declares it to be a misdemeanor for members of a
municipal council to interfere in certain ways with the ap-
pointment of local officials and also that conviction requires
a forfeiture of office. This forfeiture will be unaffected by
Code provisions.

570: 6 All Offenses Defined by Statute. No conduct or omission con-
stitutes an offense unless it is a erime or violation under this Code or under
another statute.

Comments

This section embodies one of the most central policy deci-
sions of the entire Code. Consistently with all other recent re-
formulations of penal law (Model Penal Code § 1.05(1) ; Penn-
sylvania Proposed Crimes Code § 108(a); Michigan Revised
Criminal Code, Final Draft, § 110), the Commission recom-
mends abolition of the system of common law crimes whereby
courts have the power to declare conduct to be criminal that
was not previously prohibited. The attempt here is to achieve a
greater degree of certainty in the law and to limit the use
of penal sanctions to instances where a dispassionate legisla-
tive judgment rather than the emotion-laden details of individ-
ual cases calls for prosecution.

570: 7 Application to Offenses Outside the Code. The provisions of
chapters 570 through 574 are applicable to offenses defined outside this
Code unless the Code otherwise provides.

Comments

This section follows the general practice of subjecting all
criminal offenses to certain basic principles. See Model Penal
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PRELIMINARY 5702 8

Code § 1.05(2) ; Michigan Revised Criminal Code, Final Draft,
§ 120(2); Proposed Crimes Code for Pennsylvania, § 108(b).
Chapters 570 through 574 contain general principles of penal
law which are applicable to all instances of criminal conduct
and their prosecution. While the Commission has not under-
taken to review the hundreds of criminal sections that now
lie outside RSA Title LVIII, it is proposed that these prelim-
inary chapters of the Code set forth rules of criminal liability
regardless of where the particular statutory proscription is
found.

570: 8 Limitations.
I. Except as otherwise provided in this section, prosecutions are sub-
ject to the following periods of limitations:
(a) for aclass A felony, six years;
(b) for a class B felony, three years;
(¢) for a misdemeanor, one year;
(d) for a violation, six months.

II. Murder may be prosecuted at any time.

III. If the period prescribed in paragraph I has expired, a prosecu-

tion may nevertheless be commenced

(a) within one year after its discovery by an aggrieved party or
by a person who has a duty to represent such person and who is him-
self not a party to the offense for a theft where possession of the prop-
erty was lawfully obtained and subsequently misappropriated or for any
offense, a material element of which is either fraud or a breach of fidu-
ciary duty; and

(b) for any offense based upon misconduct in office by a public
servant, at any time when the defendant is in public office or within two
years thereafter.

IV. Time begins to run on the day after all elements of an offense
have occurred or, in the case of an offense comprised of a continuous
course of conduct, on the day after that conduct or the defendant’s com-
plicity therein terminates.

V. A prosecution is commenced on the day when a warrant or other
process is issued, an indictment returned, or an information is filed, which-
ever is the earliest.

VI. The period of limitations does not run
(a) during any time when the accused is continuously absent from
the state or has no reasonably ascertainable place of abode or work within
this state; or
(b) during any time when a prosecution is pending against the ac-
cused in this state based on the same conduct.
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570: 9 CRIMINAL CODE

Comments

This is a somewhat modified version of Model Penal Code,
§ 1.06. Comparably structured statutes of limitations are in
Michigan Revised Criminal Code, Final Draft, § 130 and Pro-
posed Crimes Code for Pennsylvania, § 109. These others are,
however, more complex by virtue of their having a larger
number of classes of offenses to provide for. Under this sec-
tion, the period of limitations depends upon the classification
of the crime rather than on the punishment provided, or the
particular offense involved, as is found in RSA 603:1
(1967 supp.). In misdemeanor prosecutions, however, the
period is virtually the same as in present law, since the Code
defines a misdemeanor as an offense punishable by no more
than one year, which is the same standard used in RSA
603:1 for invoking a one-year period of limitations. But,
whereas present law places a six-year limit on murder prose-
cutions, the Code permits murder to be prosecuted at any time.
While considerations such as staleness of evidence and disap-
pearance of witnesses might indicate a need for some limita-
tion, the needs of general public security against offenders of
this sort dictates an absence of limits and a reliance on the
integrity of the trial process to refuse convictions where the
evidence does not indicate guilt with sufficient persuasion.

Paragraph III provides for tolling of the statute when the
defendant successfully shields his misconduct from his victim
or is in a position of public trust which provides the oppor-
tunity to hide criminality. These provisions are complimen-
tary to paragraph VI(a) in the sense that the latter tolls the
statute when there is successful secreting of the criminal
while the former has a similar effect while the crime is being
secreted.

Paragraph IV identifies the commencement of the period
while paragraph V deals with its termination. The latter
gection substitutes the earliest of the prosecution steps for
the “commenced, filed or found” language of RSA 603: 1.

The provisions of section 582:2(V) dealing with aggre-
gating amounts involved in a course of thefts combine with
the latter part of paragraph IV and paragraph I to per-
mit a longer period of limitations than would be applicable
if only amounts involved in each theft were considered, and
also provide for running of this same period upon completion
of the scheme or course of conduct rather than upon each theft
individually. These sections of the Code reverse the result in
State v. Morey, 103 NH 529, 176 A2d 328 (1961).

The purpose of paragraph VI(b) is to prevent a limita-
tions bar when, for example, a pending prosecution for theft
by deception (582:4) is replaced by one for fraudulent
use of a credit card (583:5) where the same conduct is in-
volved but the period has run at the time of the change,.

570: 9 Classification of Crimes.
I. The provisions of this section govern the classification of every
offense, whether defined within this Criminal Code or by any other statute.
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PRELIMINARY 570: 9

II. Every offense is either a felony, misdemeanor or violation.
(a) Felonies and misdemeanors are crimes.
(b) A violation does not constitute a erime and conviction of a vio-
lation shall not give rise to any disability or legal disadvantage based
on conviction of a criminal offense.

III. A felony is murder or a crime so designated in this Code or a crime
defined by statute outside of this Code where the maximum penalty pro-
vided is imprisonment in excess of one year: provided, however, that a
crime defined by statute outside of this Code is a felony when commit-
ted by a corporation or an umincorporated association if the maximum
fine therein provided is more than two hundred dollars.

(a) TFelonies are either class A felonies or class B felonies when
committed by an individual. Felonies committed by a corporation or an
unincorporated association are unclassified.

(1) Class A felonies are crimes so designated in this Code and
any crime defined by statute outside of this Code for which the maxi-
mum penalty, exclusive of fine, is imprisonment in excess of five years.

(2) Class B felonies are crimes so designated in this Code and
any crime defined outside of this Code for which the maximum penalty,
exclusive of fine, is imprisonment in excess of one year but not in ex-
cess of five years.

IV. A misdemeanor is any crime so designated in this Code and any
crime defined outside of this Code for which the maximum penalty, ex-
clusive of fine, is imprisonment not in excess of one year: provided, how-
ever, that a crime defined by statute outside of this Code is a misde-
meanor when committed by a corporation or an unincorporated associa-
tion if the maximum fine therein provided is more than fifty dollars but
not more than two hundred dollars.

V. A violation is an offense so designated in this Code and, except
as provided in this subsection, any offense defined outside of this Code
for which there is no other penalty provided other than a fine or fine and
forfeiture or other civil penalty. In the case of a corporation or an unin-
corporated association, offenses defined outside of this Code are violations
if the amount of any such fine provided does not exceed fifty dollars.

Comments

This section is patterned on Model Penal Code § 1.04 and
classifies all offenses, whether they are in the Code or in an-
other part of the statutes, into four categories. The purpose
of the classification is to provide a framework whereby the
relative seriousness of offenses may be scaled and sentences
authorized accordingly. Except for murder, all offenses are
felonies, misdemeanors or violations. The latter class is ap-
plicable to offensive conduct of such minimal seriousness
that it is specifically declared not to be criminal. Except for
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570: 10 CRIMINAL CODE

the fact that use of the criminal process for enforcement
has been traditional, there would be no reason to include vio-
lations in the Criminal Ccde. The major effect of having a class
of violations will be to make non-criminal the breach of nu-
merous prohibitions scattered throughout the statute books for
which no imprisonment penalty is now provided.

Unlike some other recent recodifications, this section pro-
vides for only three classes of criminal offenses; Michigan,
for example, has six (§ 1201). It is the view of the commis-
sion that a large number of classes makes it exceedingly
difficult to grade offenses rationally since such a scheme calls
for making distinctions among offenses that are too fine to be
clearly supportable by reason or experience.

Offenses defined outside the Code relating to corporations
have been classified on the basis of fines since there are, quite
naturally, no terms of imprisonment mentioned in those
statutes.

570: 10 Burden of Proof. No person may be convicted of an offense
unless each element of such offense is proved beyond a reasonable doubt.
In the absence of such proof, the innocence of the defendant is assumed.

Comments

This rule is taken from the Model Penal Code, § 1.12(1)
and restates the traditional principle concerning the weight of
the burden of proof in criminal cases and the so-called pre-
sumption of innocence. Many New Hampshire cases have up-
held this burden of proof rule, e.g., State v. Tetrault, 78 NH
14, 95 A 669 (1915), and it is restated here in order to desig-
nate clearly the matters to which the rule applies. This is ac-
complished by virtue of this section and the definition of
“element of an offense” in section 570:11. There are, of
course, other things to be proved in a criminal trial than the
elements of the offense charged, e.g., “evidentiary facts”
State v. Burley, 95 NH 77, 57 A2d 618 (1948) (identity and
consciousness of guilt) ; facts which make an offense of one
classification or another (see section 576:1(I) which declares:
“Assault is a misdemeanor unless committed in a fight en-
tered into by mutual consent, in which case it is a violation”) ;
or, facts relating to sentencing (see chapter 607). Several of
the recently proposed criminal law revisions contain additional
rules relating to the location of the burden of proof—on the
defense or on the prosecution—concerning proof of facts that
are not elements of an offense and the weight of that burden.
The Model Penal Code, § 1.12(4), for example, provides that
“When the application of the Code depends upon the finding of
a fact which is not an element of an offense, unless the Code
otherwise provides: (a) the burden of proving the fact is in
the prosecution or defendant, depending on whose interest or
contention will be furthered if the finding should be made:;

8



PRELIMINARY 570: 11

and (b) the fact must be proved to the satisfaction of the
Court or jury, as the case may be.” The Commission believes
that present law, e.g., the Burley case supra, is adequate on
the subject.

570:11 General Definitions. The following definitions apply to this
Code.

I. “Conduct” means an action or omission, and its accompanying state
of mind, or, a series of acts or omissions:

II. “Person”, “he”, and “actor” include any natural person and, a
corporation or an unincorporated association:

IITI. “Element of an offense” means such conduct, or such attendant
circumstances, or such a result of conduct as

(a) is included in the definition of the offense; or

(b) establishes the required kind of culpability ; or

(c) negatives an excuse or justification for such conduct; or
(d) negatives a defense under the statute of limitations; or
(e) establishes jurisdiction or venue;

IV. ‘Material element of an offense” means an element that does not
relate exclusively to the statute of limitations, jurisdiction, venue or to
any other matter similarly unrelated to (1) the harm sought to be pre-
vented by the definition of the offense, or (2) any justification or excuse
for the prescribed conduct.

V. “Deadly weapon” means any firearm, knife or other substance or
thing which, in the manner it is used, intended to be used, or threatened
to be used, is known to be capable of producing death or serious bodily
injury.

VI. “Serious bodily injury” means any harm to the body which causes
severe, permanent or protracted loss or impairment of the function of any
bodily member or organ.

Comments

There are several crucial terms which occur a number of
times through the Criminal Code and whose meaning needs
to be made clear. It is, therefore, convenient to provide defini-
tions for them at the outset of the Code rather than repeat
them in a number of places. The substance of the first four
definitions has been taken from the Model Penal Code, § 1.13.
The last two definitions are based on terminology found in the
Michigan Revised Criminal Code, Final Draft, § 135. Both
the Model Code and the Michigan Draft contain 16 separate
definitions. This section does not incorporate or refer to most
of the terms defined in those provisions for the reason that
(1) they appear to be so substantially free of controversy as

9



570:11

CRIMINAL CODE

to their meaning that there is no need for legislative clari-
fication; or (2) this Code provides definitions in a more ap-
propriate place. An example of (1) from the Model Code is:
‘“ ‘reasonably believes’ or ‘reasonable belief’ designates a be-
lief which the actor is not reckless or negligent in holding.”
An example of (2) from the Michigan Draft are the def-
initions of ‘“violation,” ‘“misdemeanor,” and ‘felony,” which
are found in section 570:9.

The definition of “conduct” is designed to make clear that
it is used in the Code with a more comprehensive meaning
than mere physical movement. The inclusion of corporations
and unincorporated associations within the proscriptions of
the Code is accomplished by the definition in paragraph II.
“Element of an offense” needs to be defined so that the mean-
ing of the burden of proof provision in section 570:10 re-
lates to all of the things which it is appropriate to require
the prosecution to prove. The definition in IV provides
clarifying scope to the provision of section 571:2(I) which
states the general rule that each material element of an of-
fense must be accompanied by a culpable state of mind. “Deadly
weapon” is defined in recognition of the fact that virtually
anything, if used in a fitting manner, can cause death or
gserious injury. Whether there is a deadly weapon involved
is, therefore, made to turn on how the actor proposes to use
the thing he wields. The last definition indicates that risk of
death is not the only criteria for finding a serious injury. A
severe impairment of the body’s normal functioning, or an
impairment that persists through a long period of time also
falls under the definition.
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CHAPTER 571
GENERAL PRINCIPLES

571:1 Requirement of a Voluntary Aect.

I. A person is not guilty of an offense unless his criminal liability
is based on conduct that includes a voluntary act or the omission to per-
form an act of which he is physically capable.

II. Possession is a voluntary act if the possessor knowingly procured
or received the thing possessed or was aware of his control thereof for
a sufficient period to have been able to terminate his possession.

Comments

Paragraph 1 states the common law requirement of an
actus reus. Its requirement of a voluntary act ought to be
broad enough to preclude criminal liability under circum-
stances of duress or involuntary intoxication. Unlike many
of the other restatements of criminal law, e.g., Model Penal
Code, § 2.01(2), this section similarly does not deal expressly
with problems of hypnosis, somnambulism or involuntary re-
flexes. Paragraph 1I deals with a frequently encountered
problem, i.e., is there a mental element involved in the act
of possessing? An affirmative position is taken, with knowl-
edge of awareness identified as the element. Absent this sort
of requirement, possession is a matter of chance, a factor
on which criminal liability ought not to depend.

571: 2 General Requirements of Culpability.

I. A person is guilty of murder, a felony, or a misdemeanor only
if he acts purposely, knowingly, recklessly or negligently, as the law
may require, with respect to each material element of the offense. He
may be guilty of a violation without regard to such culpability. When
the law defining an offense prescribes the kind of culpability that is
sufficient for its commission, without distinguishing among the material
elements thereof, such culpability shall apply to all the material elements,
unless a contrary purpose plainly appears.

II. The following are culpable mental states:

(a) “Purposely.” A person acts purposely with respect to a material
element of an offense when his conscious object is to cause the result or
engage in the conduct that comprises the element.

(b) “Knowingly.” A person acts knowingly with respect to conduct
or to a circumstance that is a material element of an offense when he is
aware that his conduct is of such nature or that such circumstances
exist.
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(¢) “Recklessly.” A person acts recklessly with respect to a material
element of an offense when he is aware of and consciously disregards a
substantial and unjustifiable risk that the material element exists or will
result from his conduct. The risk must be of such a nature and degree that,
considering the circumstances known to him, its disregard constitutes a
gross deviation from the conduct that a law-abiding person would observe
in the situation. A person who creates such a risk but is unaware thereof
solely by reason of having voluntarily engaged in intoxication or hypnosis
also acts recklessly with respect thereto.

(d) “Negligently.” A person acts negligently with respect to a ma-
terial element of an offense when he fails to become aware of a substan-
tial and unjustifiable risk that the material element exists or will result
from his conduct. The risk must be of such a nature and degree that his
failure to become aware of it constitutes a gross deviation from the con-
duct that a reasonable person would observe in the situation.

ITI. When the law provides that negligence suffices to establish an ele-
ment of an offense, such element is also established if the person acts pur-
posely, knowingly or recklessly. When recklessness suffices, the element is
also established if the person acts purposely or knowingly. When acting
knowingly suffices, the element is also established if a person acts pur-
posely.

IV. A requirement that an offense be committed wilfully is satisfied if
the person acts knowingly with respect to the material elements of the
offense, unless a purpose to impose further requirements appears.

V. Neither knowledge nor recklessness nor negligence as to whether
conduct constitutes an offense or as to the existence or meaning of the law
defining the offense is an element of such offense, unless the law so pro-
vides.

Comments

Thig section deals with the mens rea elements of offenses
and substitutes relatively clear definitions for commonly found
terms such as “wilfully” or “maliciously” or “corruptly”, etc.
Paragraph I provides for liability without regard to a men-
tal element in the case of a violation. The definitions in para-
graph II are patterned on Model Penal Code § 2.02(2).
Paragraph III provides for proving an offense by establishing
a higher degree of culpability than that charged. Paragraph V
makes clear that this section does not impose any requirement
relating to knowledge of the law.

571:3 Effect of Ignorance or Mistake.
I. A person is not relieved of criminal liability because he acts under
a mistaken belief of fact unless:

(a) The mistake negatives the culpable mental state required for
commission of the offense; or

12
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(b) The statute defining the offense expressly provides that
such mistake is a defense; or

(c) Such mistake supports a defense of justification as defined
in chapter 572.

II. A person is not relieved of criminal liability because he acts under
a mistaken belief that his conduct does not, as a matter of law, constitute
an offense unless his belief is founded upon a statement of the law con-
tained in a statute or other enactment, or an administrative order or grant
of permission, or a judicial decision of a state or federal court, or a written
interpretation of the law relating to the offense officially made by a public
servant, agency or body legally empowered with authority to administer,
enforce or interpret such law. The defendant must prove a defense arising
under this subsection by a preponderance of evidence.

Comments

This section is taken from § 325 of the Michigan Revised
Criminal Code, Final Draft of September 1967. Paragraph
1 states obvious principles of relevance; the more impor-
tant legislative statements are in II which sets forth a limited
defense based upon reliance on the opinions of certain con-
stituted authorities. The effect of this section is to repudiate,
in the circumstances set forth, the broad language in State
v. Marsh, 36 NH 196 (1858), to the effect that a mistake
concerning the law is never a defense to a criminal charge.
The facts of the case, however, involved reliance on the ad-
vice of private counsel as to what the state of the law was,
and, for reasons primarily related to the risks of fraud and
perjury, this section leaves undisturbed the rule of Marsh
to the effect that this sort of reliance does not give rise to a
defense.

571:4 Absolute Liability.

I. When an offense defined by a statute outside of this Code imposes
criminal liability without requiring either purpose, knowledge, recklessness
or negligence with respect to any material element thereof, the offense
constitutes a violation, except as the conviction is governed by paragraph
1I.

II. Although absolute liability is imposed by law with respect to a ma-
terial element of an offense defined by a statute other than this Code, the
offense may be charged as having been committed negligently, in which
case the offense shall be a misdemeanor.

Comments

The policy embodied in this section is found in Model
Penal Code, § 2.06(2). In New Hampshire, it has been de-
clared that the legislature may impose criminal liability
upon the mere commission of certain acts, independently
of any mental element, State v. Cornish, 66 NH 329 (1890).
This section recognizes that ability but adds two major
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policy decisions. One, embodied in paragraph I, declares
that these kinds of offenses are violations, meaning that
they are not criminal according to section 570:9(II) (b) and
that, except as provided for in paragraph II, no imprison-
ment may be imposed. Section 607:2(III) authorizes only
sentences of probation, conditional or unconditional discharge,
or a fine for a violation. Paragraph II permits conviction of
a misdemeanor, with a potential one year’s imprisonment, if
the offense is committed culpably. It is sufficient to charge
that the defendant was negligent in view of section 571:2(II1)
which provides that such a charge is sustained if he acted
either negligently, knowingly, purposely or recklessly. This
alternative for a higher degree of guilt set forth in para-
graph II would be most useful in the case of repeated vio-
lations of an absolute liability statute.

571:5 Entrapment. It is an affirmative defense that the actor com-

mitted the offense because he was induced or encouraged to do so by a
law enforcement official or by a person acting in cooperation with a law
enforcement official, for the purpose of obtaining evidence against him and
when the methods used to obtain such evidence were such as to create
a substantial risk that the offense would be committed by a person not
otherwise disposed to commit it. However, conduct merely affording a
person an opportunity to commit an offense does not constitute entrap-
ment.
Comments

This section is a modification of § 640 of the Michigan
draft and codifies existing New Hampshire law on the subject.
Thus, the motive of the officer to test the honesty of the de-
fendant does not, of itself, create the defense, as was held in
State v. Snow, 98 NH 1 (1953). Similarly, opportunity to com-
mit an offense, without more, is not entrapment. State v. Del
Bianco, 96 NH 436 (1951); State v. Groulx, 106 NH 44
(1964). What has been troublesome is the question of how
to measure the extra ingredient that does give rise to en-
trapment. This section proposes that the test be the risk that
an honest man would respond to the inducement or opportu-
nity by committing the offense. This is not an easy to apply
mechanical rule but it does serve to identify the issue that is
involved.

571: 6 Consent.

I. The consent of the victim to conduct constituting an offense is a
defense if such consent negatives an element of the offense or precludes
the harm sought to be prevented by the law defining the offense.

II. When conduct constitutes an offense because it causes or threatens
bodily harm, consent to the conduct is a defense if the bodily harm is not
serious; or the harm is a reasonably foreseeable hazard of lawful activity.
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III. Consent is no defense if it is given by a person legally incompetent
to authorize the conduct or by one who, by reason of immaturity, insanity,
intoxication or use of drugs is unable and known by the actor to be unable
to exercise a reasonable judgment as to the harm involved.

Comments

This section is based on § 2.11 of the Model Penal Code.
Paragraph I provides the general rule that consent may
prevent the occurrence of any harm, as when a property
owner consents to an entry that would otherwise be a tres-
pass, or a confined person agrees to a confinement that would
otherwise be a false imprisonment. In II, however, the
victim’s consent does not prevent serious injuries from being
criminal. The last provision of II relates to sports activity
where body contact is to be expected. Paragraph III quali-
fies both I and II by indicating that some persons are not
legally capable of consenting in the circumstances described.

571:7 Defenses; Affirmative Defenses and Presumptions.
I. When evidence is admitted on a matter declared by this Code to be
(a) a defense, the state must disprove such defense beyond a reason-
able doubt; or
(b) an affirmative defense, the defendant has the burden of estab-
lishing such defense by a preponderance of the evidence.

II. When this Code establishes a presumption with respect to any fact
which is an element of an offense, it has the following consequences:

(a) when there is evidence of the facts which give rise to the pre-
sumption, the issue of the existence of the presumed fact must be submit-
ted to the jury, unless the court is satisfied that the evidence as a whole
clearly negatives the presumed fact; and

(b) when the issue of the existence of the presumed fact is sub-
mitted to the jury, the court shall charge that while the presumed fact
must, on all the evidence, be proved beyond a reasonable doubt, the law
declares that the jury may regard the facts giving rise to the presump-
tion as sufficient evidence of the presumed fact.

Comments

These two subjects are both of major importance and tra-
ditionally vague so that a statement as to their meaning
in the Code is necessary. Paragraph I indicates that it is
the design of this Code to denominate each matter of de-
fense which it contains as either an affirmative or simple de-
fense, with the burden of proof consequences that are entailed.
This is deemed preferable to the Model Penal Code approach
(§ 1.12(3)) which would have the distinction at times turn
on the nature of the particular defense as it appears in a
particular case. This injects a degree of uncertainty which is
not necessary.
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The presumption rules in paragraph II are taken from the
Model Penal Code, § 1.12(5). The rule in II(a) restates
the general principle that a presumption means that proof of
the basic fact is normally enough to get to the jury on the
question of the presumed fact. The problem of rebutting or
destroying the presumption is dealt with in the latter part
of (a) which requires the court to rule, as a matter of law,
against the existence of the presumed fact when the total
posture of the case clearly indicates that to be so. Unless the
court finds the case to be so strongly against the presumed
fact, the issue is to go to the jury. In II(a), the trouble-
some question of what, if anything, a jury is to be told about
a presumption is settled by requiring a restatement of the
reasonable doubt rule and an instruction that proof of the
basic fact satisfies that rule insofar as the presumed fact is
concerned.

571: 8 Criminal Liability for Conduct of Another.
I. A person is guilty of an offense if it is committed by his own con-

duct or by the conduct of another person for which he is legally account-
able, or both.

II. A person is legally accountable for the conduct of another person
when :

(a) acting with the kind of culpability that is sufficient for the com-
mission of the offense, he causes an innocent or irresponsible person to en-
gage in such conduct; or

(b) he is made accountable for the conduct of such other person by
the law defining the offense; or

(¢) he is an accomplice of such other person in the commission of the
offense.

III. A person is an accomplice of another person in the commission of
an offense if:

(a) with the purpose of promoting or facilitating the commission of
the offense, he solicits such other person in committing it, or aids or
agrees or attempts to aid such other person in planning or committing it;
or

(b) his conduct is expressly declared by law to establish his com-
plicity.

IV. When causing a particular result is an element of an offense, an
accomplice in the conduct causing such result is an accomplice in the com-
mission of that offense, if he acts with the kind of culpability, if any, with
respect to that result that is sufficient for the commission of the offense.

V. A person who is legally incapable of committing a particular offense
himself may be guilty thereof if it is committed by the conduect of another
person for which he is legally accountable, unless such liability is incon-
sistent with the purpose of the provision establishing his incapacity.
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VI. TUnless otherwise provided, a person is not an accomplice in an of-
fense committed by another person if (a) he is the victim of that offense;
(b) the offense is so defined that his conduct is inevitably incident to its
commission; or (c) he terminates his complicity prior to the commission
of the offense and wholly deprives it of effectiveness in the commission of
the offense or gives timely warning to the law enforcement authorities or
otherwise makes proper effort to prevent the commission of the offense.

VII. An accomplice may be convicted on proof of the commission of the
offense and of his complicity therein, though the person claimed to have
committed the offense has not been prosecuted or convicted or has been
convicted of a different offense or degree of offense or has an immunity
to prosecution or conviction or has been acquitted.

Comments

This section is derived from the Model Penal Code § 2.06
and was enacted in 1967 as chapter 590-A, RSA. The last three
sections (8, 9, and 10) of that chapter have not been incor-
porated since their provisions are found in other parts of this
Code, i.e., section 587:3 embodies the substance of section 8.
Jurisdiction to prosecute when elements of the offending con-
duct occur outside the state, the concern of sections 9 and 10,
is provided in section 570:4.
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CHAPTER 572
JUSTIFICATION

572:1 General Rule. Conduct which is justifiable under this chapter
constitutes a defense to any offense. The fact that such conduct is justifi-
able, however, does not abolish or impair any remedy for such conduct
which is available in any civil action.

Comments

In combination with section 571:7, this section allocates
to the prosecution the burden of disproving beyond a rea-
sonable doubt any ground of justification which the defendant
may bring forth. There are no New Hampshire decisions per-
taining to burden of proof on the issue of justification. Similar
provisions are commonly found, e.g. New York Penal Law, §
35.00; Michigan Revised Criminal Code, Final Draft § 645.
The second sentence is taken from the Model Penal Code
§ 8.01(2) and is a recognition that the policies and values
promoted by chapter 572 are often different from those in-
volved in civil litigation.

572: 2 Public Duty.

I. Any conduct, other than the use of physical force under circum-
stances specifically dealt with in other sections of this chapter, is justifi-
able when it is authorized by law, including laws defining functions of
public servants or the assistance to be rendered public servants in the per-
formance of their duties; laws governing the execution of legal process or
of military duty; and judgments or orders of courts or other tribunals.

II. The justification afforded by this section to public servants is not
precluded by the fact that the law, order or process was defective pro-
vided it appeared valid on its face or, as to persons assisting public serv-
ants, by the fact that the public servant to whom assistance was rendered
exceeded his legal authority or that there was a defect of jurisdiction in
the legal process or decree of the court or tribunal, provided the actor
believed the public servant to be engaged in the performance of his duties
or that the legal process or court decree was competent.

Comments

The function of this section is to make clear that carrying
out public duties does not entail criminal liability even when
there may be a literal violation of a penal statute. Since
the use of force presents relatively complex rules of justi-
fication, an exception is created here in order to avoid a rep-
etition of those rules. Paragraph II provides for justifica-
tion in the face of a mistake of law which the actor could
not reasonably be expected to investigate.
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Unlike other provisions of this import, e.g. N.Y. § 35.05(1)
and Michigan § 601, this section does not require that the law
or other order be in fact valid in order for a public servant’s
acts to be justified. This expresses the holding in State v.
Weed, 21 NH 262 (1850), that if the process under which an
officer acts is valid on its face any knowledge that the
officer may have that indicates its invalidity is irrelevant to
the legality of his actions. The reason for this is that the
machinery of justice would be unduly hampered if officers had
to govern their official acts by the state of their subjective be-
liefs rather than by the directives they receive. Since this con-
sideration does not come into play in regard to private citi-
zens, paragraph II permits the justification otherwise af-
forded to be withdrawn if the actor believes the events to
be illegal.

572:3 Competing Harms.

I. Conduct which the actor believes to be necessary to avoid harm to
himself or another is justifiable if the desirability and urgency of avoiding
such harm outweigh, according to ordinary standards of reasonableness,
the harm sought to be prevented by the statute defining the offense
charged. The desirability and urgency of such conduct may not rest upon
considerations pertaining to the morality and advisability of such statute,
either in its general or particular application.

II. When the actor was reckless or negligent in bringing about the cir-
cumstances requiring a choice of harms or in appraising the necessity of
his conduct, the justification provided in paragraph I does not apply in
a prosecution for any offense for which recklessness or negligence, as the
case may be, suffices to establish criminal liability.

Comments

This section is based largely on N.Y. § 35.05(2) and states
what the Model Penal Code calls the “choice of evils’” doc-
trine. The criteria on which the justification rests must, of
necessity, be fairly general and function to direct a jury’s at-
tention to the means for reaching a decision rather than to
determine their verdict once facts are found. The section is
designed to function in such circumstances as the destruction
of property in order to control a general conflagration or
running an uncontrollable automobile through a store window
in order to avoid striking pedestrians. Paragraph II declares
that if the actor was at fault in bringing on the dilemma he
may be held liable for the harm he causes on the basis of
that fault.

572:4 Physical Force in Defense of a Person.

I. A person is justified in using non-deadly force upon another person
in order to defend himself or a third person from what he reasonably be-
lieves to be the imminent use of unlawful, non-deadly force by such other
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person, and he may use a degree of such force which he reasonably believes
to be necessary for such purpose. However, such force is not justifiable if:

(a) With a purpose to cause physical harm to another person, he pro-
voked the use of unlawful, non-deadly force by such other person; or

(b) He was the initial aggressor, unless after such aggression he
withdraws from the encounter and effectively communicates to such
other person his intent to do so, but the latter notwithstanding continues
the use or threat of unlawful, non-deadly force; or

(¢) The force involved was the product of a combat by agreement not
authorized by law.

II. A person is justified in using deadly force upon another person when
he reasonably believes that such other person is about to use unlawful,
deadly force against the actor or a third person, or is likely to use any
unlawful force against the occupant of a dwelling while committing or at-
tempting to commit a burglary of such dwelling, or is committing or about
to commit kidnapping or a forcible sex offense. However, a person is not
justified in using deadly force on another to defend himself or a third per-
son from deadly force by the other if he knows that he can, with complete
safety

(a) retreat from the encounter, except that he is not required to re-
treat if he is in his dwelling and was not the initial aggressor; or

(b) surrender property to a person asserting a claim of right thereto;
or

(¢) comply with a demand that he abstain from performing an act
which he is not obliged to perform; nor is the use of deadly force justifiable
when, with the purpose of causing death or serious bodily harm, the actor
has provoked the use of force against himself in the same encounter.

(d) If he is a law enforcement officer or a private person assisting
him at his direction and was acting pursuant to section 572:5, he need

not retreat.
Comments

This section is a modification of § 615 of the Michigan Re-
vised Criminal Code, Final Draft, and undertakes to clarify
and articulate the law relating to self-defense as well as the
circumstances in which force may be used against another
even in the absence of some aggression against the actor.
Distinctions are made between the use of deadly and non-
deadly force, terms which are defined in section 572:9.

Both sorts of force may be used in defense of a third per-
son as well as in defense of the actor. Paragraph I pro-
vides the general rule that in order to repel unlawful and
non-deadly force an amount of force necessary for the pur-
pose may be used. The provisions of I(a)—(c) deal with
situations where it would generally be agreed that the general
rule ought not to apply.

The use of deadly force is governed by broader criteria
than preservation of the actor or a third person. Para-
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graph II sanctions its use to prevent kidnapping or a forcible
sex offense and against burglars who are likely to use any
personal violence. Paragraph II(a)-(d) deals with rules con-
cerning limitations on the defensive use of deadly force. The
provisions of II(a) constitute a rejection of the holding in
State v. Grierson, 96 NH 36 (1949), that a person in his
own dwelling must retreat if the aggressor is a guest and
not an intruder. Judge Duncan’s dissenting view, 96 NH at
p. 42, that there is no duty to retreat in one’s home, regard-
less of who the attacker is, is embodied in II(a) on the
grounds that any distinction between guests and trespassers
is irrelevant when deadly force is offered to a person in his
home.

Paragraph II(b) and (c) state a priority of the value of
human life over the possession of property claimed by another
and the freedom to do lawful acts. Where there is no claim of
right to the property then the demand for it accompanied by
the offer of deadly force is robbery and the limitation
against a response with deadly force is inapplicable.

572:5 Physical Force in Law Enforcement.

I. A law enforcement officer is justified in using non-deadly force upon
another person when and to the extent that he reasonably believes it nec-
essary to effect an arrest or detention or to prevent the escape from cus-
tody of an arrested or detained person, unless he knows that the arrest or
detention is illegal, or to defend himself or a third person from what he
reasonably believes to be the imminent use of non-deadly force encountered
while attempting to effect such an arrest or detention or while seeking to
prevent such an escape.

II. A law enforcement officer is justified in using deadly force only
when he reasonably believes such force is necessary
(a) to defend himself or a third person from what he reasonably be-
lieves is the imminent use of deadly force; or
(b) to effect an arrest or prevent the escape from custody of a person
whom he reasonably believes
(1) has committed a felony involving the use or threatened use of
deadly force, or is using a deadly weapon in attempting to escape, or
otherwise indicates that he is likely seriously to endanger human life or
to inflict serious bodily injury unless apprehended without delay; and
(2) he had made reasonable efforts to advise the person that he is
a law enforcement officer attempting to effect an arrest and has reason-
able grounds to believe that the person is aware of these facts:
provided that nothing in this paragraph constitutes justification for con-
duct by a law enforcement officer amounting to an offense against innocent
persons whom he is not seeking to arrest or retain in custody.

IIT. A private person who has been directed by a law enforcement of-
ficer to assist him in effecting an arrest or preventing an escape from
custody is justified in using
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(a) non-deadly force when and to the extent that he reasonably be-
lieves such to be necessary to carry out the officer’s direction, unless he
believes the arrest is illegal ; or

(b) deadly force only when he reasonably believes such to be neces-
sary to defend himself or a third person from what he reasonably believes
to be the imminent use of deadly force, or when the law enforcement officer
directs him to use deadly force and he believes such officer himself is au-
thorized to use deadly force under the circumstances.

IV. A private person acting on his own is justified in using non-deadly
force upon another when and to the extent that he reasonably believes
it necessary to arrest or prevent the escape from custody of such other
whom he reasonably believes to have committed a felony and who in fact
has committed that felony: but he is justified in using deadly force for
such purpose only when he reasonably believes it necessary to defend him-
self or a third person from what he reasonably believes to be the imminent
use of deadly force.

V. A guard or law enforcement officer in a facility where persons are
confined, pursuant to an order of a court or as a result of an arrest, is
justified in using deadly force against such persons under the circum-
stances described in paragraph II of this section. They are justified in
using non-deadly force when and to the extent they reasonably believe it
necessary to prevent any other escape from such a facility.

VI. A reasonable belief that another has committed an offense means
such belief in facts or circumstances which, if true, would in law constitute
an offense by such person. If the facts and circumstances reasonably be-
lieved would not constitute an offense, an erroneous though reasonable be-
lief that the law is otherwise does not make justifiable the use of force to
make an arrest or prevent an escape.

VII. Use of force that is not justifiable under this section in effecting
an arrest does not render illegal an arrest that is otherwise legal and the
use of such unjustifiable force does not render inadmissible anything seized
incident to a legal arrest.

Comments

The policies expressed in this section are derived from §
630 of the Michigan Revised Criminal Code, Final Draft, al-
though several changes have been made in the language
which expresses those policies.

Paragraph I specifies circumstances in which non-deadly
force may be used for an arrest or detention or to prevent
escape by an arrested or detained person. Their effect is to
put in a positive way that which RSA 594: 4(a) now declares
negatively and generally that “No unnecessary or unreason-
able force” may be used.

Paragraph II broadens the circumstances in which deadly
force may be used by an officer beyond the present justification
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in RSA 594:4(b) (2). This occurs in II(b) (2) where factors
of dangerousness are set forth which more adequately re-
late to the justification provided than does the single speci-
fication that the arrest be for a felony contained in RSA
594:4(b) (2). The requirement of RSA 594:4(b) (8) that
“There is no other apparently possible means of effecting the
arrest” has not been restated in the belief that the situations in
which the justification of II(b) is likely to come into play
involve rapid and accurate decision-making by the officer
which it would be unwise to burden with the further require-
ment that alternatives be weighed. The notice require-
ment in II(b) (2) restates RSA 594:4(b) (4) on the ground
that it is a sufficiently inherent part of the arrest process
as to impose virtually no added burden on the officer while
it may serve to save life if the person he seeks to arrest sur-
renders upon receiving the notice. This may well occur if
the officer is not in uniform and his acts have been perceived
as private aggression.

Paragraphs III and IV deal with justification for private
persons who participate in the law enforcement process, either
assisting an officer, III, or on their own, IV. Both sections,
in essence, authorize non-deadly force in order to arrest or
maintain custody and deadly force only to defend against a
similar aggression or at the specific order of an officer.

Officers working in jails or other penal institutions are
granted the same justification in paragraph V as are other
law enforcement officers in paragraph II.

Problems of mistake on the part of those who rely on the
justification in this section are dealt with in paragraph VI.
The traditional rule that a reasonable mistake of fact benefits
the actor while one relating to law does not is set out.

Paragraph VII responds to the question of the legal ef-
fects of using an excessive amount of force or force under
circumstances that do not amount to justification. In and of
itself, such illegality is declared not to taint the legality of
what is otherwise a legal arrest and does not affect the rule
that searches incident to a legal arrest are not invalid.

572: 6 Physical Force by Persons with Special Responsibilities.

I. A parent, guardian or other person responsible for the general care
and welfare of a minor is justified in using force against such minor when
and to the extent that he reasonably believes it necessary to prevent or
punish such minor’s misconduct.

II. A teacher or person otherwise entrusted with the care or super-
vision of a minor for special purposes is justified in using force against
any such minor who creates a disturbance when and to the extent that he
reasonably believes it necessary to expel such minor from the scene of
such disturbance.

ITI. A person responsible for the general care and supervision of an in-
competent person is justified in using force for the purpose of safeguarding
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his welfare, or, when such incompetent person is in an institution for his
care and custody, for the maintenance of reasonable discipline in such in-
stitution.

IV. The justification extended in paragraph I, II, and III does not
apply to the purposeful or reckless use of force that creates a risk of
death, serious bodily injury, or substantial pain, mental distress or humili-
ation.

V. A person authorized by law to maintain decorum or safety in a
vessel, aircraft, vehicle, train or other carrier, or in a place where others
are assembled may use non-deadly force when and to the extent that he
reasonably believes it necessary for such purposes, but he may use deadly
force only when he reasonably believes it necessary to prevent death or
serious bodily injury.

VI. A person acting under a reasonable belief that another person is
about to commit suicide or to inflict serious bodily injury upon himself may
use a degree of force on such person as he reasonably believes to be neces-
sary to thwart such a result.

VII. A licensed physician, or a person acting under his direction, may
use force for the purpose of administering a recognized form of treatment
which he reasonably believes will tend to promote the physical or men-
tal health of the patient, provided such treatment is administered

(a) with consent of the patient or, if the patient is a minor or in-
competent person, with the consent of the person entrusted with his care
and supervision; or

(b) in an emergency when the physician reasonably believes that
no one competent to consent can be consulted and that a reasonable person
concerned for the welfare of the patient would consent.

Comments

This section relates to many different types of activity such
as parent-child and teacher-student relationships. These are
among the most crucial settings of group life and the regula-
tions contained in this section are correspondingly important.
Provisions of similar import are found in Model Penal Code
§ 8.08, New York Penal Law § 35.10 and Michigan Revised
Criminal Code, Final Draft, § 610. The policies in this sec-
tion, however, differ somewhat from these others.

The use of force authorized in the first three paragraphs
is subject to the limitations expressed in paragraph IV which
is designed to insure preservation of the most central in-
terests of the minors and incompetents against whom the
force is used.

Paragraph I recognizes that the family or its surrogates
have the primary responsibility for socializing children and
that discipline is a core matter in this process. Although many
persons would insist that corporal punishment is not a desir-
able form of discipline, it does not seem to be a proper func-
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tion of law to impose a particular view of child-rearing so
long as the limits of paragraph IV are observed.

Paragraph II provides a more restrictive view of the use
of force once a child leaves his family setting and is in the
more impersonal school situation. Here the proper limit-set-
ting role for the authorities is to insure that the activities of
the group are not interrupted by the misbehavior of individ-
uals. There are normally sufficient disciplinary alternatives
available to school authorities so that the use of physical
force against children can be limited to what is necessary
for continuation of the educational process. This section
changes the law as it was established in Heritage v. Dodge,
64 NH 297 (1886). It was there held that “The law clothes
the teacher, as it does the parent in whose place he stands,
with power to enforce discipline by the imposition of reason-
able corporal punishment.” 298-99. Since it is now generally
recognized, as it was not in 1886, that the school is not and
and cannot be a second family, there is no reason to equate
the authority of teachers to that of parents. To enforce dis-
cipline generally, as compared with such of it as is necessary
to carry out teaching responsibilities, is too great a burden
to place on schools. This section envisages that the circum-
stances in Heritage, where a child persisted in making noises
after having been told by the teacher to stop, would be
met, not with the blows which were there judicially approved,
but by expulsion from the class and an inquiry by the school
to determine what lies behind the misbehavior.

Paragraph III, like the previous two, is designed to give
the relevant authorities permission to use the force neces-
sary to carrying out their assigned functions.

Paragraph V seeks to provide authority to act for those
who are responsible for the safety of others, even to the
extent of using deadly force to preserve the lives of the
group.

Paragraph VII provides physicians with immunity from
criminal liability in circumstances which would generally be
recognized as constituting a proper use of his medical skills.

572:7 Use of Force in Defense of Premises. A person in possession
or control of premises or a person who is licensed or privileged to be
thereon is justified in using non-deadly force upon another when and to the
extent that he reasonably believes it necessary to prevent or terminate the
commission of a criminal trespass by such other in or upon such premises,
but he may use deadly force under such circumstances only in defense of
a person as prescribed in section 572:4 or when he reasonably believes
it necessary to prevent an attempt by the trespasser to commit arson.

Comments

This section is modeled on Michigan Revised Criminal Code,
Final Draft, § 620. It is designed to permit termination of
conduct in violation of section 580:2, Criminal Trespass,
by the use of such force as appears reasonably to be required.
The use of deadly force, however, is not permitted unless
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there are present, in addition to the trespass, the circum-
stances described in section 572:4. Deadly force is also justi-
fied in order to prevent arson by a trespasser, a provision
which supplements the justification in section 572:4 re-
lating to use of such force to prevent personal violence
by a burglar, kidnapping or forcible sex offenses. State v.
Woodward, 50 NH 527 (1871), held that force was not jus-
tified to expel a trespasser, unless ‘“refusal to depart on re-
quest”. p. 529. Although under section 580:2 a trespass may
be committed without a request and refusal, the present
section does not change the rule of the Woodward case since
whether a request had been made and refused would
bear on the necessity to use force, a matter specifically noted
in Woodward: “the violence used appears to have been wholly
unnecessary and unjustifiable”. p. 529. The only present stat-
ute bearing on this is RSA 572:9 which authorizes an arrest
by any person who sees a trespass to improved land.

572:8 Use of Force in Property Offenses. A person is justified in

using force upon another when and to the extent that he reasonably be-
lieves it necessary to prevent what is or reasonably appears to be an un-
lawful taking of his property, or criminal mischief, or to retake his prop-
erty immediately following its taking; but he may use deadly force under
such circumstances only in defense of a person as prescribed in section
572: 4.

Comments

This section authorizes force to protect one’s property. It
differs in significant respects from other recent and proposed
statutes dealing with the same problem, a prototype of which
is the Michigan Revised Criminal Code, Final Draft, § 625.
It is more narrowly drawn in the sense that it grants per-
mission to use force in protection of property only to the
owner or person in possession. The Michigan statute speaks
of force to prevent theft or criminal mischief which seem-
ingly can be used by anyone to protect anyone else’s prop-
erty. This creates an undue potential for breaches of the peace.

The problem of the person in possession faced with a de-
mand for the property based on a claim of right is also
dealt with here by justifying the use of force against any
taking that appears to be unlawful. The Michigan draft is in
terms of preventing “theft” which would seem to require the
person in possession to stand aside when another seeks the
property under a claim of right if the possessor knows that
such a claim precludes criminal theft liability. State v. Rich-
ardson, 38 NH 208 (1859), appears to be in accord with the
policy of this section. It was there held that the owner of
property could not use force against a sheriff seeking to at-
tach the property under a writ of attachment when the owner
“knew he was duly appointed and authorized to serve the
writ”. p. 208. In terms of the present section, the acts of the
sheriff did not “reasonably appear to be an unlawful taking”
and the use of force is unjustified.
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This section also settles that the use of force that is jus-
tifiable to prevent an unlawful taking is also justifiable to ac-
complish an immediate recapture of the property. The fact
that the property has quickly come to rest in the hands of
the intruder is not a sufficient reason to require the owner to
give up his struggle for it. The limitation implied in the word
“immediate” is designed to draw a line between the res gestae
of the conflict over the property and the total transfer of
possession which should relegate the owner to his legal reme-
dies. The owner may pursue his property beyond this line
with immunity from theft liability for his self-help behavior,
but he will be accountable for any assaults he may commit
in the process. The right to use reasonable force to recapture
property taken under a claim of right was recognized in
State v. Elliot, 11 NH 540 (1841), where the accused chased
the taker one hundred yards and forcefully retrieved prop-
erty that had been taken under a claim of right. It was held
that the assault and battery were justified.

572:9 Definitions. As used in this chapter:

1. Deadly force means any assault or confinement which the actor com-
mits with the purpose of causing or which he knows to create a substan-
tial risk of causing death or serious bodily injury. Purposely firing a fire-
arm in the direction of another person or at a vehicle in which another is
believed to be constitutes deadly force. A threat to cause death or serious
bodily injury, by the production of a weapon or otherwise, does not con-
stitute deadly force so long as the actor’s purpose is limited to creating
an apprehension that he will use deadly force if necessary.

II. Non-deadly force means any assault or confinement which does not
constitute deadly force.

Comments

Since these terms occur through many parts of this chapter
it is necessary to provide a clear definition of them. Para-
graph I is taken from the Model Penal Code, § 3.11(1). It
provides that there are two elements to be found, an assault
or confinement and the purpose indicated. The combination of
these two constitutes a threat to life of the most serious
type. Life may be equally in danger, however, even when
the purpose to take it is absent. The second sentence of Para-
graph I seeks to identify such a situation and, in conjunc-
tion with other provisions of this chapter, declares that a
weapon may be fired at a person, even if the purpose is only
to wound or to frighten, only where there is specific statutory
authority to use deadly force. The risks inherent in the use
of a weapon are sufficiently grave to justify this sort of re-
striction.

The last sentence of paragraph I, on the other hand, is
designed to permit law enforcement officials to induce com-
pliance with their orders by drawing their weapons and threat-
ening their use. They may, under both this sentence and the
previous one in paragraph I fire the weapon in the air, but
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not in the direction of other persons. The lines between
threat and action and between verticle and horizontal firing
may be thin ones, but law enforcement officers must be en-
trusted to observe them in good faith.
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CHAPTER 573
RESPONSIBILITY

573:1 Immaturity. A person less than fifteen years old is not crimi-
nally responsible for his conduct.

Comments

At the present time there is neither legislation nor judi-
cial authority in New Hampshire which modifies the common
law rule concerning the defense of infancy. Thus a child under
the age of seven cannot be held criminally responsible while
one who reaches the age of fourteen is held accountable as if
he were an adult. Within these age limits the question of
whether a child can be found guilty of a crime depends on
a test usually formulated in terms of his knowledge of the
wrongness of his act. See Perkins, Criminal Law 729-32
(1957).

This section does away with the need to litigate moral re-
sponsibility of those between seven and fourteen by raising
the age of incapacity to fourteen. This is recommended in or-
der to have the law recognize that pre-puberty children lack
maturity of judgment which would make invocation of the
criminal process against them inappropriate. Many of the other
criminal law recodifications adopt substantially the same
limits for capacity, e.g. Model Penal Code § 4.10(15) ; Michi-
gan Revised Criminal Code, Final Draft, § 701(14) ; New York
Penal Law, § 30.00(15).

The effect of this section on the New Hampshire Juvenile
Court Law, RSA chapter 169, is significant. Section 2 (supp.
1967) of that chapter defines a delinquent child as being inter
alia, under the age of seventeen, while section 21 authorizes
a transfer from the Municipal (Juvenile) Court to the Su-
perior Court for a criminal trial of any child against whom
a felony is charged. Since no transfers will be made of chil-
dren who, by statute, lack the capacity to commit a felony,
this section impliedly amends section 21 so that henceforth
transfers for a felony trial will only be made concerning
children who are sixteen years old, and who committed the
felonious acts when they had the legal capacity to do so—
when they were 15 or 16.

It is important to note that RSA 169: 21 authorizes the
transfer prior to any hearing and therefore, is very likely
in violation of the federal constitution under Kent v. United
States, 383 U.S. 541 (1966), and In re Gault, 387 U.S. 1
(1967). Although Kent arose under the District of Columbia
juvenile court law, state courts have uniformly held that a full
hearing to decide the transfer question is constitutionally
required. See e.g., Hopkins v. State, 209 So0.2d 841 (Miss.
1968) ; Summers v. State, 230 N.E.2d 320 (Ind. 1967). Chapter
169 should be revised as soon as possible.
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573: 2 Insanity.

I. A person who is insane at the time he acts is not criminally re-
sponsible for his conduct. Any distinction between a statutory and common
law defense of insanity is hereby abolished and invocation of such defense
waives no right an accused person would otherwise have.

II. Evidence of insanity is not admissable unless the defendant within
ten days after entering his plea of not guilty or at such later time as the
court may for good cause permit, notifies the court and the State of his
purpose to rely on such defense.

Comments

It is the purpose of this section to preserve the New Hamp-
shire doctrine of criminal insanity as it was described in State
v. Pike, 49 NH 399, 429-44 (1870), and later in State v. Jones,
50 NH 369 (1871), where the rejection of any rule of law
was stated by Judge Doe:

Neither delusion, nor knowledge of right and wrong, nor
design or cunning in planning and executing the killing
and escaping or avoiding detection, nor ability to recog-
nize acquaintances, or to labor, or to transact business, or
manage affairs, is, as a matter of law, a test of mental
disease; but all symptoms, and all tests of mental dis-
ease are purely matters of fact to be determined by the
jury.
That the existence of mental disease and its effect on an ac-
cused are both questions of fact for the jury to decide and
not the subject of legal rules, seems not to be as broadly un-
derstood in New Hampshire as might be hoped. See Reid, The
Working of the New Hampshire Doctrine of Criminal Insanity,
15 Miami L. Review 14 (1960). The proper solution to this,
however, is a program of education for those concerned and
not a change in an otherwise satisfactory body of law which
entrusts the issue entirely to the jury.

The second sentence of paragraph I relates to the fact
that there is both a common law defense of insanity, de-
scribed above, and one provided by statute, RSA 607: 2. The
only difference between the two is that the use of the statu-
tory plea of insanity constitutes a waiver of all other de-
fenses, while reliance on the common law plea of not guilty
works no such waiver and leaves to the accused the oppor-
tunity to invoke insanity as well as any other defense he
may also have. State v. Forcier, 95 NH 341, 63 A2d 235 (1949).
Insofar as this state of affairs constitutes a trap for unwary
defendants and their lawyers who may inadvertantly waive
important defenses by using the statutory plea, there is no
reason to continue to use it. The statutory plea does, however,
have the advantage of informing the prosecution that it will
have to meet the insanity defense. Where an accused simply
pleads not guilty he is free to raise insanity with no prior no-
tice at all to the prosecution. Paragraph Il is designed to
preserve the value of prior notice so that the prosecution may
move at the earliest time to prepare for a contest on this
issue.
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INCHOATE CRIMES

574:1 Attempt.

I. A person is guilty of an attempt to commit a crime if, with a
purpose that a crime be committed, he does or omits to do anything
which, under the circumstances as he believes them to be, is an act or
omission constituting a substantial step toward the commission of the
crime,

II. As used in this section, “substantial step” means conduct that is
strongly corroborative of the actor’s criminal purpose.

III. 1t is an affirmative defense to prosecution under this section that
the actor voluntarily renounces his criminal purpose by abandoning his
effort to commit the crime or otherwise preventing its commission under
circumstances manifesting a complete withdrawal of his criminal purpose.

A renunciation is not ‘“voluntary” if it is substantially motivated by
circumstances the defendant was not aware of at the inception of his con-
duct which increase the probability of his detection or which make more
difficult the commission of the crime. Renunciation is not complete if the
purpose is to postpone the criminal conduct until a more advantageous
time or to transfer the criminal effort to another but similar objective or
victim.

IV. The penalty for attempt is the same as that authorized for the

crime that was attempted, except that in the case of an attempt to commit
murder it is a class A felony.

Comments

This section is a modified and shortened version of the
Model Penal Code, § 5.01. It substitutes for the law of at-
tempts which is now punishable by three different sorts of
New Hampshire statutes. One is a specific and separate provi-
gsion which is in terms of an attempt to commit designated
offenses, such as RSA 584:5 which punishes any person who
“wilfully and maliciously attempt{s] to commit any ecrime
mentioned in the preceding four sections” (arson offenses). A
second type uses attempt language in the same section which
sets forth a substantive offense such as RSA 572:3, which
enumerates a variety of property offenses and then adds, “or
attempts any of the foregoing”. The third type does not use
the language of attempt, but rather is cast in language of
substantive behavior, although it is obvious that an attempt
to commit another offense is what the law seeks to prevent.
An example is RSA 582:15 (1967 supp.) which punished
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the concealing of goods within a store, conduct that is usu-
ally part of an attempt to steal goods.

Section 574:1 deals with all attempts comprehensively. It
follows traditional law in requiring that the defendant’s acts
be accompanied by a design to commit an offense and that he
do more than prepare himself for the accomplishment. The
latter requirement is put as a flexible standard—“a substan-
tial step”. Paragraph II gives the jury some guidance in ap-
plying this by focusing its attention on whether the defend-
ant’s acts are highly consistent with his criminal plan.

Since all of the offenses in this chapter involve conduct
that is prior in time to the commission of any substantive of-
fense, each section provides for a defense where the defend-
ant reverses himself and seeks to prevent the ultimate harm.
This is accomplished by the provisions of paragraph III.

In view of the relatively low scale of penalties contem-
plated by the Code (15 years for a class A felony and 5 years
for a class B felony), the punishment for all offenses in this
chapter has generally been set as the same as that for the of-
fense envisioned by the inchoate conduct. Only where the sub-
stantive punishment is death (murder) is the penalty for in-
choate criminality different.

574:2 Criminal Solicitation.

1. A person is guilty of criminal solicitation if, with a purpose that
another engage in conduct constituting a crime, he commands, solicits
or requests such other person to engage in such conduct.

II. It is an affirmative defense to prosecution under this section that
the actor renounced his criminal purpose by persuading the other not to
engage in the criminal conduct or by otherwise preventing commission
of the crime under circumstances manifesting a purpose that it not occur.

III. It is no defense to prosecution under this section that the person
solicited would be immune from liability for engaging in the criminal con-
duct by virtue of irresponsibility, incapacity or exemption.

IV. The penalty for criminal solicitation is the same as that authorized
for the crime that was solicited, except that in the case of solicitation of
murder it is a class A felony.

Comments

This is also an offense that can be committed only pur-
posely and is based on traditional conceptions of inducing
others to engage in criminal activity. The Model Penal Code,
§ 5.02, from which this is partly derived, is written in terms
of soliciting a crime, an attempt or complicity. The words
“conduct constituting a crime” are intended to encompass all
of these. The draft also differs from the Meodel Penal Code in
not using the word “encourages” among the terms describing
the actus reus, in the belief that it is too vague to serve here.
The same decision is in the Michigan Revised Criminal Code,
Final Draft, § 1010.
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Paragraph III is based on the rule that a criminally cul-
pable person is no less so if he uses a human but legally in-
nocent tool to accomplish his eriminal ends. The person solicited
need not, of course, actually engage in criminal conduct and,
therefore, this subsection is put in terms of would be im-
mune, etc. This same principle applies when the innocent per-
son does carry out the plan; this is already provided for
by RSA 590-A: 2,1 (1967 supp.).

574: 3 Conspiracy.

I. A person is guilty of conspiracy if, with a purpose that a crime
defined by statute be committed, he agrees with one or more persons to
commit or cause the commission of such crime, and an overt act is
committed by one of the conspirators in furtherance of the conspiracy.

II. For purposes of paragraph I, “one or more persons” includes,
but is not limited to, persons who are immune from criminal liability by
virtue of irresponsibility, incapacity or exemption.

III. It is an affirmative defense to prosecution under this statute that
the actor renounces his criminal purpose by giving timely notice to a law
enforcement official of the conspiracy and of the actor’s part in it, or by
conduct designed to prevent commission of the crime agreed upon.

IV. The penalty for conspiracy is the same as that authorized for the
crime that was the object of the conspiracy, except that in the case of a
conspiracy to commit murder, it is a class A felony.

Comments

The broad scope of this offense has been the subject of
much criticism, e.g., by Jackson, J. in Krulewich v. United
States, 336 U.S. 440, at 4489 (1949), and the draft is, ac-
cordingly, more narrow than the common law form. While the
latter offense has been declared to arise in New Hampshire upon
an agreement to do what the fact finder deemed to be in some
way immoral, State v. Burnham, 15 NH 396 (1884), the present
draft follows the lead of virtually all recodifications in con-
fining the conspiratorial object to the commission of a crime.
See e.g., Model Penal Code, § 5.03. The defendant himself,
however, need not agree that he will be an actual participant
in perpetrating the crime. The words ‘“cause the commission
of the crime” are intended to cover agreements merely to as-
sist in the planning or the logistical support of the offense
itself. Paragraph I also changes New Hampshire law in re-
quiring an overt act, overruling State v. Straw, 42 NH 393
(1861), in the belief that the requirement is a salutory safe-
guard against possible injustices inherent in retaining this
offense.

Paragraph II is the analogue to paragraph III of the
solicitation draft in making clear that the culpability of the
particular defendant is important and not legal status of
those with whom he deals. Thus, if the defendant himself
“agrees” it makes no difference that some incapacity of his
fellow somehow prevents an ‘“agreement” from coming into
being.
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CHAPTER 575
HOMICIDE

575:1 Murder.
I. A person is guilty of murder if he
(a) purposely or knowingly causes the death of another; or
(b) causes such death recklessly under circumstances manifesting an
extreme indifference to the value of human life. Such recklessness and in-
difference are presumed if the actor causes the death by use of a deadly
weapon in the commission of, or in an attempt to commit, or in immediate
flight after committing or attempting to commit arson, burglary or any
felony against the person.

II. Punishment for murder shall be governed by the provisions of sec-
tion 575: 6.

ITI. As used in this section and sections 575: 2 and 575: 3, the mean-
ing of “another” does not include a foetus.

Comments

The present statute, RSA 585:1, is common law murder
divided into two degrees. The function of dividing murder into
degrees was originally in order to distinguish capital murder
from noncapital murder. At present, however, this distinction
is made by the jury, but only when there is murder in the
first degree, RSA 585: 4. Since the sentencing of murderers is
now dealt with separately in section 575: 6, it is not necessary
for the law defining the offense also to make sentencing dis-
tinctions and section 575:1 therefor, attempts to describe
the most serious kinds of criminal homicides while leaving to
the more appropriate procedural devices of section 575: 6 the
task of distinguishing the capital murderers from other
murderers.

This section follows closely the provisions of Model Penal
Code, § 210.2. Paragraph I-a restates a common Ilaw
basis of murder which would be widely accepted as the most
serious type of homicide. The requirement of purpose or
knowledge focuses on what were the major ingredients in the
premeditation and deliberation formula, one which has not
been repeated in any of the restatements of homicide law.
Intentional killing which is first degree manslaughter under
RSA 585:8 is murder under paragraph I-a. It is not neces-
sary to insert that the homicide is unjustifiable, as might be
expected in a common law definition, since all of the princi-
ples of justification are in chapter 572, and section 572:1
makes that chapter applicable to all crimes.

Paragraph I-b restates another aspect of common law
malice that is sometimes called “depraved heart murder” and
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is here described in terms of indifference to human life.
It is patterned on Model Penal Code, § 210.2. Like the Model
Penal Code, this section defines felony murder only where the
felon is indifferent to human life. The prosecution is provided
the benefit of a presumption as to this indifference when the
felon uses a deadly weapon in the perpetration of certain felo-
nies. Of course, indifference may also be proved when no such
weapon was used. Conversely, the use of the presumption
gives the felon the opportunity to demonstrate that the kill-
ing was in fact accidental and not attributable to any indiffer-
ence on his part to human life.

Paragraph III is designed to keep murder, manslaughter and
negligent homicide distinct from abortion.

causes the death of another

I
11,

recklessly ; or

575: 2

A person is guilty of a class A felony when he

under the influence of extreme mental or emotional disturbance but
which would otherwise constitute murder.

Comments

RSA 585:8 and 585: 9 define manslaughter as any criminal
homicide that is not murder and divide the offense into two
degrees. Since the problem of sentencing is one which the
Commission realizes needs to be dealt with separately, as is
done in chapter 607, the degree device for accomplishing
sentencing distinctions is abandoned and manslaughter is de-
fined as a single offense. It is patterned on the Model Penal
Code, § 210.3, and retains many of its former common law
and statutory features.

Reckless homicide, provided for in I, is closely related to
what has often been described as “wanton” or “willful” homi-
cide, which has generally meant a species of conduct that
created high risks of death. Whether there was a specific
mens rea element involved in traditional conceptions of man-
slaughter and, if there were, how manslaughter of this sort
was to be distinguished from murder hardly ever emerged
clearly in common law development. This problem is dealt
with in part by virtue of the definition of “recklessly” in sec-
tion 571:2(II) (¢) which requires a conscious awareness and
disregard of the risk that life may be at stake. The ingredients
of first degree manslaughter under RSA 585:8, such as the
number of persons involved or the type of instrument used,
do not continue to have independent significance and would be
relevant only insofar as they might bear on whether the actor
was reckless. Whether he was engaged in the commission of
another offense would also no longer require a finding of man-
slaughter. If the advertence and disregard are so blatant as to
manifest an extreme indifference to life, then the offense is
murder under section 575: 1(I) (b).

Paragraph II deals with the problem of what the common
law called the provocation that reduces murder to manslaugh-
ter. The artificial restrictions that have developed about this
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reduction have led to a reformulation of this branch of the of-
fense and this part of the draft is patterned on Model Penal
Code, § 210.3(1) (b). The Model Penal Code, however, con-
tains the additional phrase “for which there is reasonable ex-
planation or excuse”, a qualification which the Commission has
rejected on the grounds that there does not seem to be any
meaning in a search for the ‘“excuse” for a mental or emo-
tional disturbance, and whether there is “reasonable explana-
tion” for the disturbance would seem to depend solely upon
how much time and effort goes into an analysis of the defend-
ant’s nature and nurture: some explanation will be found and
whether it is reasonable may depend more on the theory of
personality development held by a juror than on any more
objective standard. It is the view of the Commission that once
a jury is satisfied that the homicide was, in fact, committed
under the influence of the disturbance they have sufficient
warrant for rejecting murder liability and finding manslaugh-
ter.

575: 3 Negligent Homicide. A person is guilly of a class B felony
when he causes the death of another:

I. Negligently; or

II. In consequence of his being under the influence of intoxicating liquor
or habit forming drug while operating a propelled vehicle, as defined in
section 582: 9 II or a boat, as defined in section 576: 5 III.

Comments

This relatively simple statute is based partly on the Model
Penal Code, § 210.4(1), and partly on the determination that
using an instrumentality as dangerous to human life as a ve-
hicle or a boat while in a state of intoxication is per se negli-
gence. Prosecution under this paragraph II should be aided
by the “implied consent” law of RSA 262-A: 69-a dealing with
tests to determine blood alcohol content. RSA 262-A: 63, how-
ever, declares blood alcohol evidence to be admissible in prose-
cutions for violation of RSA 262-A: 62 (driving while intoxi-
cated) and it is possible that this will be interpreted to mean
that such evidence is not admissible for any other purpose.
RSA 262-A: 63 should be amended to remove this possibility.

In prosecutions for manslaughter and for causing death by
reckless driving under RSA 262-A: 61, a conviction under this
section is possible as a lesser offense.

At the present time “culpable negligence” is a requirement
for second degree manslaughter found in RSA 585:9. While
this is not further defined in New Hampshire law, the defini-
tion of “negligent” in section 571:2(II) (d) supplies a not dis-
similar conception of the kind of fault envisaged in RSA
585: 9.

575:4 Causing or Aiding Suicide.
I. A person is guilty of causing or aiding suicide if he purposely aids
or solicits another to commit suicide.
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II. Causing or aiding suicide is a class B felony if the actor’s conduct
causes such suicide or an attempted suicide. Otherwise it is a misdemeanor.

Comments

This section is derived from New York Penal Law, § 120.30
(paragraph I), and the Model Penal Code, § 210.5(2) (para-
graph II). This is included as a separate offense because
the voluntary participation of the victim in his own death
serves to distinguish it from murder or manslaughter. Where,
however, the suicide is induced by duress or deception, this
participation is rendered involuntary and prevailing concep-
tions of causation would support a charge of a more serious
homicide.

575:5 Abortion.

I. A person is guilty of a class B felony if he purposely terminates the
pregnancy of a woman by any means other than a birth, except under the
circumstances described in paragraphs II and III.

II. A licensed physician may, in an accredited hospital, terminate the
pregnancy of a woman by means other than a birth if the majority of
a committee of three licensed physicians who are members of the staff
of said hospital, certify in writing their opinion that:

(a) The pregnancy resulted from rape or incest, as defined in sec-
tions 577: 1 and 584: 2; or

(b) The child is likely to be born with serious physical or mental
defects; or

(c) Continuation of the pregnancy is likely to result in the serious
impairment of the physical or mental health of the woman.

ITI. A licensed physician who believes there to exist an emergency
which requires termination of a pregnancy in order to preserve the life of
a pregnant woman, may do so without first obtaining the opinion of the
committee described in paragraph II. He shall, however, within five days
following such termination, provide a written description of the circum-
stances constituting the emergency to an accredited hospital.

IV. For purpose of this section, a woman is pregnant when an embryo
becomes implanted in her uterus.

Comments

This section contains elements and concepts from the
Model Penal Code, § 230.3, and Colorado Revised Statutes 1963,
§ 40-2-50 (supp. 1967). There are, however, several vari-
ances from both of these models.

Both the Model Penal Code and the Colorado Act indentify
the core offense as an unauthorized termination of a preg-
nancy other than by a “live birth.” Both formulations use the
word “terminate” to include the process of birth and it is used
in that sense here. The “live birth” phrase, however, seems
to be too narrow in that it does not serve to make clear that
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a physician who delivers a stillborn or naturally dead child
commits no criminal offense. This section, therefore, exempts
from criminality anyone who delivers a child, be it alive or
dead.

The remainder of this section is concerned with describing
exceptions to the basic offense. The circumstances constitut-
ing these exceptions, in paragraph II(a)(b), and (c), are
given similar legal effect not only in the Model Penal Code and
the Colorado Law, but can also be found in Proposed Crimes
Code for Pennsylvania, § 1803 (b), Michigan Revised Criminal
Code, Final Draft, § 7015(3), Proposed Kansas Criminal Code,
§ 21-407, and in other states.

It should be noted that the claim of any woman that the
exceptional circumstances exist must be verified by three
physicians. Unlike the Colorade Law, their opinion need not
be unanimous, although in most instances it likely will be.
This section also provides that the termination must take place
in “an accredited hospital”’, meaning that it must be one ap-
proved by the Joint Commission on Accreditation of Hospitals.

Both the Model Penal Code and the Colorado Act require
that the state prosecuting authorities be informed when a
pregnancy has resulted from rape or incest. Kansas and
Michigan impose no such requirement. This section adopts
the latter view in the belief that it would be inconsistent to
enact a law that is designed to destroy the illegal abortion
business and, at the same time, send women to that very busi-
ness who may be afraid that they and others who, for one
reason or another they would like to protect, would become
involved in a public prosecution. One of the needs this section
is designed to meet is to encourage women to abandon re-
course to the clandestine and illegal abortionist and the stat-
ute ought not to be of two minds about this.

The fact that scientists can now detect by examination of a
foetus whether it will be born with serious abnormalities
makes it all the more important to include the grounds speci-
fied in paragraph II(b). See report in New York Times, Sep-
tember 2, 1968, p. 19, col. 1. The inclusion of the circumstances
of paragraph II(c) in so many restatements of abortion law
conforms with the view of the Commission that the health of
the pregnant woman is a prime consideration in dealing with
this question and that it is neither medically valid nor socially
desirable to attempt to draw a rigid line between mental and
physical health.

Paragraph III provides the necessary permission for emer-
gency medical treatment under conditions where there may
not be time for the consultation of paragraph II.

Paragraph IV adopts the Colorado position that, in view of
the availability of contraceptive techniques which prevent the
implantation of a fertilized egg in the uterus, it is necessary
to start pregnancy for purposes of this statute at the time of
implantation. Otherwise the law would function as a narrow
anti-contraception rule. See Note, Colorado’s New Abortion
Law, 40 University of Colorado Law Review 297, 300 (1968).
This paragraph also serves to permit medical intervention
in cases of tubal or ovarian pregnancies.

38



HOMICIDE 575: 6

575: 6 Sentence for Murder.

I. A person convicted of murder, following trial or plea, shall be sen-
tenced to death or to a term of imprisonment that may be for any period up
to the rest of his life.

II. Upon the return of a verdict of guilty of murder, the court
shall conduct a proceeding pursuant to section 575:7 in order to deter-
mine whether sentence of death shall be imposed if

(a) either:
(1) the victim of the crime was a law enforcement officer who was
killed while performing his duties; or
(2) at the time of the murder, the defendant was in prison or
otherwise in custody upon a sentence for the term of his life or, hav-
ing escaped from such custody, he was in immediate flight therefrom; or
(3) at the time the murder was committed, the defendant also
committed another murder; or
(4) the defendant was previously convicted of another murder; or
(5) the murder was committed for pecuniary gain; or
(6) the victim was an appointed or elected officer of the state or
of the United States; or
(7) the murder was especially heinous, atrocious, or cruel, mani-
festing exceptional depravity; and
(b) the defendant was more than eighteen years old at the time of
the commission of the crime.

III. If the court fails to find the presence of the factors specified in (a)
and (b) of paragraph II, it shall proceed to impose a sentence of im-
prisonment for any term up to the remainder of the defendant’s life.

Comments

In United States v. Jackson, 88 S.Ct. 1209 (1968) and Dun-
can v. Louisiana, 88 S.Ct. 1444 (1968), the Supreme Court of
the United States has cast such grave doubt over the constitu-
tionality of the present murder sentencing laws in RSA 585: 4
and 585: 5 that a failure to rewrite them runs an unacceptably
high risk of having them struck down. The Jackson case held
that the sentencing provisions of the Federal Kidnapping Act,
18 U.S.C. § 1201(a), violated the Sixth Amendment right to a
jury trial because an accused person could receive the death
penalty only by decision of a jury. The pressure thus to waive
a jury trial is constitutionally improper. The Court also indi-
cated that placing power to sentence to death solely in the
hands of a jury constituted an invalid burden of the Fifth
Amendment right not to plead guilty. Duncan ruled that the
jury trial right in the Sixth Amendment is applicable to the
states through the Fourteenth.

There is, of course, a difference between the Federal Kid-
napping Act and the New Hampshire statutes inasmuch as
RSA 585:5 provides for applying the death penalty when an
accused murderer pleads guilty. If New Hampshire law con-
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tained only the alternatives of 18 U.S.C. § 1201 (a), then it has
long ago been declared that the state constitution’s right to
jury trial would be violated. State v. Comery, 79 NH 6, 8
(1915). It appears to the Commission, however, that since a
guilty plea under RSA 585: 5 makes it less likely that capital
punishment will be imposed than if a jury trial is chosen,
there is still a constitutional infirmity in the New Hampshire
statutes. This situation comes about because, when a person
pleads guilty to first degree murder, he has the opportunity
to persuade the judge not to impanel a sentencing jury and
thereby to save his life. If he fails in that plea, he has another
opportunity, in the hearing before the jury, to argue for his
life. But if he elects a jury trial, he has only the one appear-
ance in that proceeding to press for a non-capital penalty.
In Jackson, the government urged the Court to interpret the
Kidnapping Act as providing the alternatives now found in
New Hampshire law. In a dictum response to this argument,
the Court gave the clearest warning about the need to change
the law of this state:

Even if the Government’s interpretation were sound, the

validity of its conclusion would still be far from clear. As

the District Court observed, ‘“even if the trial court has the
power to submit the issue of punishment to a jury, that
power is discretionary, its exercise uncertain. ... [The] fact
would remain that the defendant convicted on a guilty plea
or by a judge completely escapes the threat of capital
punishment unless the trial judge makes an affirmative de-

cision to commence a penalty hearing and to impanel a

special jury for that purpose, whereas the defendant con-

victed by a jury automatically incurs a risk that the same
jury will recommend the death penalty....”

This section is a response to this warning. It provides for
a jury decision concerning a death sentence in all designated
cases, whether the defendant be convicted following trial (jury
or bench) or by guilty plea. The Court has no discretion in the
matter and a jury must be given the death penalty question in
all cases where the convicted person was more than eighteen
years old at the time of the murder and the 